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DOMINION  OF  CANADA. 

Supreme  Court.  March  23rd,  1908. 

On  Appeal  from  Court  of  King's  Bench  (Appeal  Side) 

Quebec. 

INVERNESS  RAILWAY  &  COAL  CO.  v.  SIR  ALFRED 

JONES. 

Shipping — Supplies — Arrest  of  Ship  for  Value  —  Lien  — 
"  Last  Voyage  "—Art  2S83  C.  C.  L,  C— Construction  — 
Charter-party, 

Coram,  Fitzpatrick,  C.J.,  Girouard,  Davies,  Iding- 
TON,  Maclennan  and  Duff,  JJ. 

Appeal  from  judgment  of  the  Court  of  King's  Bench, 
Appeal  side. 

The  Chief  Justice  concurred  in  the  opinion  stated  by 
Maclennan,  J. 

Girouard,  J.  (dissenting) : — ^The  facts  of  this  case  are 
not  in  dispute.  We  are  called  upon  to  decide  two  questions 
of  law.  First,  what  is  the  meaning  of  the  words  "  last  voy- 
age^* used  in  paragraph  5  of  Art.  2383  of  the  Civil  Code? 
And  second,  who  is  the  dernier  equipeur  within  the  meaning 
of  Arts.  931  and  983  of  the  Code  of  Civil  Procedure? 

Art.  2383  reads  as  follows : — 

"  There  is  a  privilege  upon  vessels  for  the  payment  of  the 
following  debts: — 

"  5.  The  sum  due  for  repairing  and  furnishing  the  ship 
on  her  last  voyage,  *  pour  son  dernier  voyage,*  according 
to  French  text.'* 

This  article  is  borrowed  from  the  Ordonnances  de  la 
Marine  of  1681  and  from  the  common  law  of  France  as  it 
existed  at  that  time.  See  Art.  18,  tit.  XIV.,  liv.  1,  as  ex- 
plained by  Valin  in  his  Commentaries  on  this  ordinance, 
pages  397  and  following.  Edition  Becane. 

The  framers  of  the  Quebec  Code  express  some  doubt  as  to 
that  ordinance,  and  also  the  ordinance  of  commerce  of  1673, 
having  ever  been  in  force  in  Canada  for  want  of  registration 
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by  the  Superior  Council,  and  it  may  be  added  that  such  has 
been  the  general  impression  among  Quebec  jurists  for  many 
years.  This  registration  was  a  prerogative  of  the  Parlia- 
ments of  France,  recognized  by  the  Sovereign  himself,  so  that 
his  laws  would  receive  some  sort  of  popular  sanction.  Decl. 
7th  July,  1572,  14  Isambert,  Anciennes  lois  fran^aises,  p. 
252;  and  the  Judicial  Committee  of  the  Privy  Council  has 
declared  on  several  occasions  that  it  was  extended  to  the  Su- 
perior Council  of  Quebec.  Hutchinson  v  .Gillespie  (1844),  4 
Moore  378;  Symes  v.  Cuvillier  (1879),  5  App.  Cas.  138.  In 
view  of  documents  recently  made  public,  more  particularly 
Jugements  et  Deliberations  du  Conseil  Superieur,  published 
by  the  Government  of  Quebec  in  1885-1891,  that  doubt  can- 
not any  longer  be  entertained.  This  collection,  forming  six 
immense  volumes,  is  most  valuable,  but  unfortunately  it  is 
without  index  and  unfinished.  I  liad  to  spend  several  days 
to  peruse  the  two  last  ones  to  obtain  the  information  I  de- 
sired. These  volumes  were  stopped  at  the  year  1716,  and  it 
is  impossible  to  ascertain  the  jurisprudence  of  the  council 
from  that  date  till  the  Pr^edents  of  Perrault,  commencing  in 
1727.  I  am  convinced  that,  if  this  collection  was  completed 
at  least  to  Perrault's  Precedents  and  a  proper  index  made, 
more  important  information  would  be  of  easy  reach  on  the 
laws  of  Quebec  generally  under  the  French  regime,  and  more 
particularly  on  the  subject  before  us. 

It  is  true  that  the  sheet  or  sheets  of  registration  of  said 
ordinances  cannot  be  found,  but  it  is  a  well  known  fact  that 
they  are  not  the  only  ones  missing.  Too  often  they  were  jiot 
recorded  in  a  l>ound  register  or  book,  and  were  kept  loose. 
To  quote  one  or  two  instances,  how  is  it  that  the  commission 
of  one  of  the  Judges  in  Admiralty,  le  Sieur  Boucault,  "  lieu- 
tenant general  de  TAmiraute  de  Quebec,"  is  not  in  the  third 
volume  of  the  revised  edition  of  Edits  et  Ordinnances,  pub- 
lished in  1854  bv  the  Government  of  the  late  Province  of 
Canada,  which  is  supposed  to  contain  all  the  commissions  of 
the  officers  of  justice.  The  commission  of  Couillard  de 
TEspinay,  the  first  Judge,  is  there,  pp.  94  and  95;  likewise 
that  of  the  last  Judge,  le  Sieur  Guillemin;  but  that  of  his 
prodecessor,  Boucault,  is  missing.  The  Archives  of  the 
Jurisdiction  Royale  of  Montreal  disclose  a  still  more  flagrant 
example  of  carelessness  and  looseness  in  the  keeping  of  the 
archives  of  the  Council.  In  the  first  report  of  the  Provincial 
Secretary  of  Qiieb(^  for  18.S()-87,  Division  of  the  Registrar, 
]>.  54,  the  proof  is  made  that  an  important  reglcincnt  or 
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statute  of  the  Council  of  the  5th  May,  172i,  concerning  the 
keeping  of  registers  of  civil  status,  in  13  sheets  and  12 
articles,  was  passed  for  the  whole  Oovemment  of  Canada. 
It  is  on  file  in  the  greffe  of  the  Royal  Court  of  Montreal, 
but  it  is  not  to  be  found  in  the  Edits  et  Ordonnances  which 
are  represented  to  contain  all  the  reglements  of  the  council. 
Why?  Simply  because  it  had  been  mislaid,  and  this  in  vio- 
lation of  the  arret  of  the  2Sth  February,  1664,  passed  one 
year  after  the  establishment  of  the  Council,  which  provided 
for  the  keeping  of  a  plumitif  or  register  where  the  arrets  et 
ordonnances  of  the  Council  should  be  transcribed  "  et  non  en 
feuille  volante  ''  {"^  ed.  et  ord.  15).  It  is  remarkable  that 
this  regulation,  which  no  doubt  applied  to  the  acceptance  or 
registration  by  the  Council  of  the  King's  Edits  et  Ordon- 
nances, did  not  extend,  at  least  expressly,  to  the  transcription 
of  the  text  of  these  statutes.  Later  on,  a  few  years  before 
the  cession,  the  King  and  the  Council  made  some  enactments 
concerning  the  registration  of  said  statutes,  which  will  be 
found  at  pages  2^4  and  481,  but  nothing  is  said  as  to  the 
manner  of  making  the  registration. 

If  the  Ordinances  of  1673  and  1681  were  not  law  in 
Canada,  how  can  we  explain  the  fact  that  all  the  Courts, 
including  the  Superior  Council,  followed  them  as  law?  We 
find  in  Perrault's  Precedents  du  Conseil,  p.  16,  a  decision  re- 
lating to  a  bill  of  exchange,  where  undoubtedly  the  Ordin- 
ance or  Code  of  Commerce  of  1673  is  quoted  as  law.  Per- 
rault,  an  advocate  and  prothonotary  of  the  King's  Bench  in 
Quebec  for  many  years,  and  who  had  personally  known  many 
praticiens  under  the  old  French  Regime  (he  was  born  in 
1753)  observes  in  his  Precedents  de  la  Prevost^  de  Quebec 
that  that  Ordinance  was  one  of  the  fundamental  laws  of  the 
Canadian  Courts.  (See  also  p.  26).  On  the  19th  Septem- 
l)er,  1712,  and  eonse(|uently  before  the  creation  of  the  Quebec 
Admiralty  Court,  at  an  extraordinary  sitting  of  the  Superior 
Council,  reported  in  the  6th  volume  of  the  Jugements  et  De- 
liberations, p.  504,  reference  is  made  to  the  Ordonnance  de 
la  Marine  as  being  in  force  in  La  Xouvelle  France,  and  also 
to  the  "  Greffe  d'Amiraute,"  which  must  have  been  a  branch 
of  the  Prevoste  or  ordinary  civil  tribunal  of  the  town  of 
Quebec. 

Are  not  these  declarations  made  not  onlv  by  inferior 
Courts,  but  also  by  the  very  body  who  could  declare  whether 
these  laws  of  national  importance  should  be  in  force  or  not, 
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equivalent  to  registration  ?  I  believe  that  it  is  the  only  con- 
clusion we  can  arrive  at. 

But  if  any  doubt  be  possible,  it  disappears  in  face  of  the 
King's  Eeglement  of  the  12th  January,  1717,  registered  the 
same  year  by  the  Superior  Council:  Edits  et  Ord.  vol.  1,  p. 
358.  His  Majesty  does  not  complain  that  the  ordinance  was 
not  registered.  He  supposes  it  had  bee^,  for  he  represents 
that  the  ordinance  had  not  been  put  fully  into  operation, 
because  Admiralty  Courts  had  not  been  established  in  the 
colonies  of  America,  and  provides  for  the  creation  of  such 
Courts. 

Art.  1  says:  "il  y  aura  Tavenir  dans  tous  les  port*  dcs 
isles  et  colonies  francoises,  en  quelque  partie  du  monde  qu'- 
elles  soient  situ^es,  des  juges  pour  connoitre  des  causes  mari- 
times,  sous  le  nom  d'officier  d'amiraute,  privativeraent  k  tous 
outres  juges,  et  pour  etre  par  eux  les  dites  causes  jugees 
suivant  Tordonnance  1681  et  reglements  touchant  la  marine/'* 

This  Admiralty  Court  was  organized  in  Quebec  in  1717. 
(See  Edits  et  Ordonnances,  vol.  3,  p.  94).  I  find  in  Per- 
rault,  Prevoste  de  Quebec,  p.  48,  an  arret  of  the  4th  Decem- 
ber, 1737,  dismissing  an  action  and  ordering  the  parties  to 
proceed  elsewhere,  "  attendu  que  le  fait  dont  il  s'agit  est  un 
fait  maritime."  But  it  must  be  observed  that  the  ordinance 
of  1681,  title  2,  art.  1,  and  the  reglement  of  1717  quoted 
above,  gave  exclusive  jurisdiction  to  Admiralty  Courts  in 
maritime  cases.  Likewise  under  the  French  Code  de  Com- 
merce, arts.  631,  '633,  the  jurisdiction  of  the  tribunals  of 
commerce,  which  have  replaced  Admiralty  Courts,  has  been 
held  to  be  exclusive,  although  the  word  is  not  used. 

This  digression  is  not  only  interesting  from  an  historical 
point  of  view;  it  is  not  without  practical  importance  in  the 
determination  of  marine  cases,  for  whenever  the  Civil  Code 
of  Quebec  has  no  provision  upon  any  maritime  matter,  re- 
course can  be  had  to  the  ordinance  of  1681  and  other  French 
laws  in  force  in  the  Parliament  of  Paris  at  the  time  of  the 
creation  of  the  Superior  Council  in  1663,  or  registered  by 
the  Council  if  enacted  after  its  creation:    C.  C.  Art.  2613. 

, After  the  cession  of  the  country  to  Great  Britain,  the 
ordinance  and  the  French  law  generally  ceased  to  be  en- 
forced in  the  Quebec  Admiralty  Court,  and  the  English  law 
was  substituted  for  them  as  part  of  the  public  law  of  Great 
Britain.  By  his  commission,  the  first  Admiralty  Judge  in 
Quebec,  appointed  in  1764,  was  empowered  to  hold  a  Vice- 
Admiralty  Court  like  the  High  Court  of  Admiralty  in  Eng- 
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land^  and^  of  course,  according  to  the  English  laws.  The 
Civil  Code  of  Quebec,  Art.  2383,  recognized  that  rule  in  ex- 
press terms: — 

"  The  provisions  in  this  chapter  (chapter  4th  relating  to 
privilege  and  maritime  lien)  do  not  apply  in  cases  before  the 
Court  of  Vice- Admiralty. 

"  Cases  in  that  Court  are  determined  according  to  the 
civil  and  maritime  laws  of  England.'* 

Finally,  the  Imperial  Statute,  53-54  Vic.  ch.  27,  passed 
in  1890,  empowering  the  legislature  of  a  British  possession 
to  create  Colonial  Courts  of  Admiralty,  declares  that  the 
jurisdiction  of  such  Courts  shall  be  ''as  the  admiralty  jur- 
isdiction of  the  High  Court  in  England." 

For  many  years,  ever  since  the  cession,  until  the  organiza- 
tion of  Colonial  Courts  of  Admiralty  by  virtue  of  the  said 
Imperial  statute  and  the  Canadian  statute  in  pursuance 
thereof  there  was  only  one  Admiralty  Court  in  Lower  Can- 
ada, and  that  was  the  Quebf^  Vice-Admiral ty  Court,  having 
jurisdiction  only  over  tidal  waters.  Under  the  new  statutes, 
Admiralty  Courts  have  been  established  all  over  Canada  and 
the  navigable  waters  thereof,  whether  tidal  or  non-tidal,  but 
it  is  remarkable  that  their  jurisdiction  is  not  exclusive,  at 
least  expressly.  It  may  be  so  impliedly,  a  point  we  are  not 
called  upon  to  decide.  In  the  United  States  it  is  now  well 
settled,  after  some  years  of  hesitation  and  uncertainty,  that 
admiralty  jurisdiction  is  exclusive,  although  some  of  the 
States,  for  instance,  Louisiana,  have  special  laws  like  those 
of  Quebec,  governing  the  subject  matter,  and  this,  in  spite  of 
the  following  saving  clause  in  the  constitution:  "saving  to 
suitors  in  all  cases  the  rights  of  a  common  law  remedy  where 
the  common  law  is  competent  to  give  it :"  Berwin  v.  Steam- 
ship Matanzas,  19  La.  Annual,  384.  Strong  grounds  of 
public  policy  may  be  advanced  against  the  maintenance  of 
concurrent  jurisdiction.  It  may  be  said  that  it  is  of  national 
importance  to  the  British  Empire  that  British  ships,  wliether 
owned  or  registered  in  the  British  Isles  or  the  colonies,  car- 
rying the  same  flag,  shall  be  governed  by  the  same  laws. 
But  Parliament  alone  can  so  decree  either  expressly  or  im- 
pliedly. Whatever  may  be  the  rule  of  law  in  this  respect, 
concurrent  jurisdiction  of  ordinary  courts  in  maritime  mat- 
ters, provided  for  by  the  French  laws,  has  been  so  long  exer- 
cised and  recognized  by  the  jurisprudence  of  Quebec  from 
the  cession  to  the  present  date,  that  I  would  hesitate  to  dis- 
turb it,  especially  as  the  point  has  not  been  taken  either  in 
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the  Courts  below  or  in  this  Court.  Therefore,  in  arriving 
at  the  conclusion  I  have  reached  upon  the  two  points  of  law 
submitted  for  our  decision,  I  have  taken  for  granted  that  the 
case  was  properly  before  the  Courts  below  and  this  Court, 
and  is  governed  by  Quel)ec  law,  a  point  which  was,  moreover, 
conceded  by  the  respondent's  counsel  at  the  hearing  before 
us. 

What  is  therefore  the  meaning  of  the  words  "  last  voy- 
age," within  Art.  2383,  par.  5,  of  the  Civil  Code  ? 

The  trial  Judge,  Dunlop,  J.,  who  is  also  a  Judge  in  Ad- 
miralty, after  delivering  a  very  elaborate  opinion,  gave  judg- 
ment in  favour  of  the  appellants,  and  held  that  the  "last 
voyage  "  means  the  round  trip,  or  when  the  ship  was  last  in 
the  port  of  Montreal,  as  she  intended  to  return  to  Montreal, 
and  did  in  fact  return  within  about  one  month.  In  appeal 
this  judgment  was  reversed  by  all  the  Judges  who  expressed 
the  view  that  the  "  last  voyage "  means  the  return  voyage 
only,  or  the  voyage  from  Rotterdam  to  Montreal,  and  that 
the  supplies  having  been  furnished  on  the  previous  voyage, 
that  is,  the  voyage  from  Montreal  to  Rotterdam,  tlie  privilege 
existed  no  longer.  It  must  be  remarked  that  the  case  was 
not  argued  and  was  only  submitted  on  the  factums. 

The  respondent's  counsel  urged,  both  at  the  hearing  be- 
fore us  and  in  his  factum,  that  the  appellants  could  only  en- 
force their  privilege  by  seizure  of  the  coal  before  de})arture, 
and  of  the  ship  at  the  port  of  destination  in  Europe.  I  must 
confess  that  I  cannot  conceive  that  that  could  be  the  inten- 
tion of  the  legislature.  That  privilege  was  given  not  only  to 
secure  to  our  own  people  the  payment  of  necessaries  for  a 
ship,  but  also  to  give  tlie  credit  she  may  need.  It  would  be 
illusoiy  for  a  master  to  get  supplies,  if  the  latter  be  exposed 
to  be  revendicated  before  the  voyage  commenced.  And  is 
it  not  extraordinary  to  suppose  that  a  merchant  who  has  ad- 
vanced necessaries,  as  in  this  case,  to  enable  a  ship  to  pro- 
ceed to  sea,  cannot  enforce  any  privilege  he  may  have  unless 
he  enforces  it  either  before  departure  or  at  the  European 
port?  In  this  case,  that  port  was  within  easy  reach.  But 
suppose  the  port  of  destination  was  unknown  or  distant  in 
Asia  or  Australia,  can  it  be  expected  that  this  coal  merchant 
will  be  obliged  to  follow  the  ship  by  cable,  correspondence  or 
otherwise  to  maintain  his  privilege  upon  her?  Will  that 
privilege  be  recognized  in  foreign  Courts?  Will  the  local 
privileges  be  preferred  ?  I  think  this  situation  is  too  absurd 
to  be  well  founded.     The  privilege  upon  the  ship,  it  is  obvi- 
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OTIS,  has  been  created  not  only  in  favour  of  commerce  and 
navigation,  but  also  to  protect  our  own  merchants,  and  the 
*' last  voyage^'  must  mean  the  last  trip  she  made  from  the 
port  of  Montreal,  as  held  by  the  trial  Judge.  We  are  Iwund 
to  give  to  our  statutes — and  the  Quebec  Code  is  a  statute 
adopted  by  the  late  province  of  Canada  before  Confederation 
— such  interpretation  as  will  fulfil  the  intentions  of  the  legis- 
lature and  will  give  them  effect. 

The  words  "  last  voyage,''  to  be  found  in  several  para- 
graphs of  Art.  2383,  has  not  always  the  same  meaning,  be- 
cause the  circumstances  are  not  the  same.  A  seaman,  for 
instance,  runs  no  risk,  because  he  follows  the  ship  and  is 
always  in  a  position  to  enforce  his  rights.  Chief  Justice 
Lacoste  admits  that  the  words  have  a  different  meaning,  but 
he  holds,  and  the  whole  Court  with  him,  that  in  this  case  tiie 
"  last  voyage  "  means  the  voyage  from  Rotterdam  to  Mont- 
real. 

It  is  perhaps  impossible  to  lay  down  an  absolute  defini- 
tion of  what  may  be  tlie  last  voyage.  When  a  ship  has  no 
regular  service  to  perform,  a  tramp  for  instance,  her  last  voy- 
age may  perhaps  mean  her  last  trip  from  the  port  of  sailing, 
but  when  the  ship  belongs  to  a  regular  line  as  in  this  case, 
between  Canadian  ports  and  European  ports  and  return, 
offering  return  passage,  surely  when  that  ship  leaves  the 
port  of  Montreal  with  a  view  of  returning,  and  in  fact  re- 
turning regularly,  it  cannot  be  said  that  the  voyage  is  only 
for  one  crossing  and  not  also  for  the  return  crossing.  It 
is  not  necessary  to  say  more  for  the  purposes  of  this  case. 
The  Code  nor  the  Ordinance  does  not  define  the  last  voy- 
age. It  is  undoubtedly  more  a  question  of  fact,  or  rather  of 
intention,  than  of  law.  The  very  recent  decision  of  the  House 
of  I^rds  in  Botfrd  of  Trade  v.  Baxter,  July,  1907,  A.  C.  376, 
supports  this  view. 

It  cannot  be  said  that  the  jurisprudence  of  Quebec  is  well 
settled.  I  know  only  of  two  decisions,  Henn  v.  Kennedy,  17 
Que.  L.  E.  245,  decided  by  Mr.  Justice  Routhier,  in  1890, 
and  adopted  by  Chief  Justice  I^acoste,  and  the  other  one, 
McLea  v.  Holman,  decided  by  Mr.  Justice  Pagnuelo,  in  1802, 
and  reported  in  Que.  L.  R.  2  S.  C.  p.  105,  and  followed  in 
this  case  by  Mr.  Justice  Dunlop. 

Mr.  Justice  Pagnuelo  has  examined  very  fully  the  au- 
thorities, and  I  cannot  add  anything  to  what  he  says  on  the 
subject.  I  refer,  therefore,  to  his  elaborate  opinion,  and  also 
to  the  authorities  quoted  by  the  appellant's  counsel  in  his 
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factum.  For  the  moment  I  will  content  myself  with  quoting 
the  following  passage  from  Mr.  Justice  Pagnuelo,  in  which 
I  concur: — 

"  II  faut  en  cette  matiere,  comme  en  toute  autre,  recher- 
cher  I'esprit  de  la  loi  et  I'interpr^ter  de  manifere  a  lui  donner 
effect,  en  protegeant,  .d'une  meaniere  efficace,  ceux  que  lo 
loi  a  voulu  proteger. 

"  Le  maitre  d'un  navire  qui  le  fait  reparer  ou  Tapprovi- 
sionne  a  credit  avant  de  faire  un  voyage,  n*agit  ainsi  que 
parce  qu'il  n^a  pas  Fargent  pour  payer.  La  loi  accorde  un 
privilege  pour  les  reparations  faites  ou  les  provisions  fournis 
pour  le  dernier  voyage.  8i  la  course  que  le  vaisseau  doit 
faire,  disons  de  Montreal  a  Liverpool,  doit  etre  consideree 
comme  constituant  et  completant  le  dernier  voyage  k  Regard 
de  celui  qui  a  fait  les  reparations  ou  fourni  les  provisions  k 
Montreal,  il  lui  faudra  suivre  le  vaisseau  a  Liverpool  et  I'y 
saisir  avant  qu'il  ne  parte  de  Montreal.  En  effect  du  mo- 
ment que  le  navire  laisserait  le  port  de  Liverpool  pour  navi- 
guer  durant  I'hiver  entre  les  ports  de  J'Europe  on  de  TAmeri- 
que,  le  creancier  de  Montreal  perdrait  son  privilege  sur  le 
navire;  il  lui  faudrait  done  suivre  le  navire  en  Angleterre 
pour  le  faire  saisir,  ou  le  saisir  a  Montreal  avant  son  depart. 
Ce  sont  deux  alternatives  que  rendraient  impossible  au 
maitre  du  navire  de  faire  reparer  son  vaisseau,*  ou  de  le  faire 
approvisioner,  s'il  lu  faillait  payer  avant  de  partir  ou  si  le 
vaisseau  6tait  saisi  avant  son  depart. 

"  Le  L6gislateur  Ta  entendu  autrement;  il  a  voulu  que  le 
navire  put  etre  repare  ou  approvisionne  a  credit  lorsque  le 
maitre  n'a  pas  d'argent  ])our  payer  et  la  loi  accorde  au  four- 
nisseur  un  privilege  sur  le  navire  pour  ses  avances.  Exiger 
qu'il  suive  le  vaisseau  en  pays  etranger  pout  I'y  faire  saisir 
sous  peine  de  perdre  son  privilege,  c'est  allef  centre  Fesprit 
de  la  loi  et  rendre  impossible  ce  qu'elle  a  voulu  favoriser. 

"  Les  mots  voyage  et  dernier  voyage  sont  employes  plus- 
ieurs  fois  par  notre  code  civil  et  par  Tordonnance  de  la 
marine.  On  se  troniperait  en  leur  donnant  dans  tons  les  cas 
la  meme  portee,  la  meme  signification. 

"  Lorsque  le  code  ])arle  du  privilege  pour  les  gages  et 
loyers  du  maitre  et  de  I'equipage  pour  le  dernier  voyage  (art. 
2383,  4  Ord.  de  la  Marine,  liv.  1,  titre  XIV.,  art.  16)  des 
sommes  dues  pour  reparer  le  batiment  et  Papprovisionner 
pour  son  dernier  voyage  (id.  5)  de  la  prime  d'assurance  sur 
le  navire  pour  le  dernier  voyage  (id.  7)  du  cas  oii  le 
navire  pour   le  dernier    voyage  (id.    7)    de  la   prescription 
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pour  les  gages  des  matelots,  qui  ne  commence  k  courir  qui''- 
apres  le  parachevement  du  voyage  (art.  2406) ;  et  des  pr^ts  k 
la  grosse,  soit  sur  le  batiment  ou  sur  les  marchandises^  faits 
pour  le  dernier  voyage,  lesquels  sont  pref6res  k  ceux  faits 
pour  le  voyage  precedent  (art.  2605),  il  n'entend  pas  tou-  , 
jours  la  meme  chose  par  le  mot  voyage  et  dans  chaque  eas  Ton 
doit  interpreter  la  loi  de  mani^re  a  assurer  k  chacun  le  privi- 
lege qu'il  a  voulu  conferer.  C'est  se  tromper  que  de  vouloir 
donner  au  mot  voyage  la  meme  signification  dans  tous  les  ca& 
comme  il  a  et^  fait  dans  la  cause  de  Henn  v.  Kennedy." 

As  to  the  other  reasons  advanced  by  Mr.  Justice  Bo8s6, 
Chief  Justice  Lacoste  has  answered  them  to  the  satisfaction 
of  the  majority  of  his  Court  and  to  mine  also.  It  is  not 
necessary  that  the  coal  should  have  been  ordered  by  a  cap- 
tain appointed  by  the  real  owners.  The  article  of  the  Code 
makes  no  distinction  whatever,  whether  the  captain  is  the 
agent  of  the  real  owner  or  of  the  charterer,  a  British  or  a 
Quebec  ship,  navigating  Quebec  or  mterprovincial  waters, 
the  high  seas  or  foreign  waters.  It  is  sufficient  that  the  coal 
was  put  on  board  the  steamer  and  used  there ;  a  legal  privi 
lege  or  lien  is  granted  if  the  coal  has  been  for  the  last  voy- 
age, and  is  enforced  before  another  voyage  is  undertaken 
from  the  Quebec  ports. 

Under  Art.  2391  of  the  Civil  Code,  the  charterer  in  a 
case  like  this  is  supposed  to  be  the  owner  for  the  time  being, 
and  to  be  responsible  as  such  owner  to  third  parties.  Article 
2397  does  not  apply.  Here  the  coal  was  ordered  by  the 
gerant  du  batiment  and  the  reputed  owners,  that  is  the  cliar- 
terers  and  their  agent  in  Montreal  having  the  sole  control  of 
the  ship. 

That  is  all  I  have  to  say  about  the  first  item  of  the  claim 
of  the  appellants.  They  have  a  privilege  for  the  payment  of 
the  same  which  they  can  enforce  by  a  conservatory  process 
as  they  have  done  under  Art.  955  of  the  Code  of  Procedure. 
They  might  have  had  recourse  to  the  saisie-arret  of  Art.  931, 
if  they  had  attached  the  steamer  on  her  arrival  in  the  port  of 
Montreal ;  but  instead  of  doing  this,  they  delivered  more  coal 
and  thereb}'  became  dernier  equipeiir  for  that  last  delivery, 
remaining  privileged  creditors  for  the  first  one,  being  merely 
entitled  to  be  paid  by  preference,  as  long  as  another  voyage 
is  not  commenced-  It  is  a  lien  of  temporary  duration  un- 
known, I  believe,  to  the  English  law,  and  under  the  Ordon- 
nance  de  la  Marine  is  subject  to  a  prescription  of  one  year. 
For  the  first  supply  they  invoke  the  conservatory  process  of 
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Art.  955.  The  trial  Judge  found  the  procedure  correct;  no 
objection  was  taken  against  it.  I  believe  none  can  be  aified 
and  judgment  should  go  for  plaintiffs  to  the  extent  of  the 
first  supply  at  least. 

With  regard  to  the  second  delivery  of  coal  delivered  after 
the  return  voyage  to  Montreal  and  before  the  departure  of 
the  "Lake  Simcoe'^  on  her  next  crossing,  which  the  appel- 
lants claim  a  titre  de  dernier  equipeur  under  Arts.  931  and 
933  of  the  Code  of  Civil  Procedure,  1  think  they  are  like- 
wise entitled  to  judgment  in  their  favour. 

One  would  naturally  ask  here,  who  is  the  dernier  equi- 
peur? No  mention  is  made  of  him  in  any  of  the  French 
ordinances,  law  dictionaries  or  books.  He  must  have  an 
exceptional  position  and  a  peculiar  meaning,  for  whenever 
he  appears  in  the  statutes  of  Canada  or  Quebec,  from  the 
year  1787  to  the  present  time,  our  legislature,  even  when 
using  the  English  language,  calls  him  by  his  French  name 
only.  Sir  Alexander  Lacoste,  C.J.,  looks  upon  him  almost 
like  a  ghost  conjured  up  to  frighten  navigators  and  craft 
owners :  "  Quel  est,"  he  asks,  "  ce  personnage  mysterieiix 
que  I'on  appelle  le  dernier  equipeur,  qui  a  traverse  les  siecles 
et  que  personne  ne  semble  avoir  decrit  avec  precision  ?" 

Mr.  Justice  Stuart  remarks  in  the  case  of  Plante  v. 
Clarke,  17  L.  C.  R.  76,  that  it  has  been  thought  by  some  that 
the  words  "  dernier  equipeur  "  means  the  person  who  form- 
erly equipped  voyageurs  going  to  the  Indian  country.  That  is 
perfectly  correct.  The  origin  of  the  dernier  equipeur  is 
purely  Canadian.  For  nearly  150  years  he  was  a  most  im- 
portant factor  in  the  trade  of  Canada.  He  was  no  less  a 
personage  than  the  merchant  who,  in  Montreal  and  elsewhere, 
had  last  outfitted  on  credit  the  canoes  of  the  voyageurs, 
coureurs  des  bois  and  traiteurs  dealing  with  the  Indians  of 
the  far  west.  It  was  always  understood  that  the  suppliers 
would  be  paid  out  of  the  furs  which  these  adventurers  would 
take  down  in  return  for  their  goods.  The  voyageurs  were 
not  always  scrupulous,  and  not  unfrequently  disposed  of  their 
loads  on  the  way  down,  especially  at  the  posts  on  the  lake  of 
Two  Mountains,  at  Carillon,  Oka,  He  aux  Tourtes,  He  Perrot, 
and  Ste.  Anne's,  where  a  very  large  trade  was  illegally  car- 
ried on  at  various  times  during  the  French  regime:  (6  Juge 
et  Del.  456;  Canadian  Archives,  Cor.  Gen.  XXTI.  319).  In 
such  emergency  cases,  the  outfitter  could  resort  to  a  saisie- 
arret  before  judgment,  even  in  the  hands  of  third  parties. 
I  recognize  one  of  these  cases  in  Perrault's  Precedents  of  the 
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Prevoste,  p.  59,  where  one  d'Ailleboust  de  Coulonge  was  al- 
lowed to  be  paid  by  privilege  out  of  certain  furs  seized  in 
the  hands  of  a  third  party.  There  is  another  case  reported 
in  vol.  5  of  the  Jugements  et  Deliberations,  pp.  927,  930, 
where  a  similar  provision  was  made  by  the  Superior  Council 
in  favour  of  Trottier  des  Russcaux,  also  a  merchant  and 
siegnior  of  He  Perrot. 

In  vol.  3  of  La  Collection  des  Manuscrits,  p.  171,  special 
mention  is  made  of  certain  regulations  adopted  by  the  Gov- 
ernment of  Canada  against  "  les  voyageurs  et  equipeurs  de 
Montreal,"  to  prevent  them  from  purchasing  in  the  New 
England  colonies  the  goods  that  they  require  "  pour  faire 
leur  traits  et  leurs  equipements." 

On  the  14th  November,  1685,  Governor  de  Denonville  in- 
forms the  Minister  in  Paris  that  Berthe  de  Chailly,  a  notori- 
ous merchant  of  Ste.  Anne's,  had  left  the  country  for  France, 
after  having  amassed  a  fortune  of  40,000  livres,  too  often  by 
means  of  various  frauds  and  especially  by  intercepting  part 
of  the  pelleteries  of  canoes  which  the  voyageur  "  devait  ap- 
porter  toutes  au  marchant  qui  I'a  equip^:"  (Canadian  Ar- 
chives, Cor.  Gen.  VTT.  666,  VIIT.  18). 

These  attachments  before  judgment  were  easily  obtained. 
No  affidavit  was  required  and  it  was  sufficient  for  the  plaintiff 
to  mention  his  indebtedness.  In  the  early  days  of  the  colony, 
it  was  not  even  necessary  that  the  title  upon  which  he  relied 
should  be  authentic.  It  was  sufficient  that  the  debt  was 
claire  et  liquide  and  exigible  or  that  the  debtor  was  insolvent. 
Pigeau,  Procedure  Civile,  V.  1,  pp.  121,  122,  refers  to  a  cer- 
tain practice  which,  he  says,  was  sanctioned  par  Tusage,  and 
often  made  more  easy,  even  in  France,  the  recourse  by  saisie- 
arret  before  judgment,  especially  in  cases  of  insolvency.  In- 
solvency was  almost  the  normal  condition  of  these  voyageurs. 

In  the  year  1*734,  the  Superior  Council  of  Quebec  put  an 
end  to  attachments  based  only  upon  instruments  under  hand^ 
and  required  authentic  deeds  or  an  order  of  the  Judge  au- 
thorizing the  seizure,  "a  peine  de  nullity ;"  Porrault,  Con- 
seil  Superieur,  p.  22. 

This  mode  of  procedure  continued  until  1787,  when  the 
legislature  introduced  the  English  practice  by  27  Geo.  III. 
c.  4,  B.  10,  and  for  the  first  time  required  the  affidavit  which 
has  been  de  rigueur  ever  since,  except  in  the  case  of  dernier 
^quipeur  suivant  Fusage  du  pays.  The  same  enactments 
have  been  made  by  the  legislature  from  time  to  time,  first  in 
the  old  Eevised  Statutes  of  Lower  Canada  of  1845,  next  in 
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the  Consolidated  Statutes  of  1860,  tlien  in  the  Code  of  Civil 
Procedure  of  1&67,  and  finally  in  the  Revised  Statutes  of 
Quebec  of  1888,  and  the  new  Code  of  Civil  Procedure  of 
1897,  which  provides  by  article  933  for  an  affidavit  disclosing 
"  the  existence  of  the  required  indebtedness." 

Thus  it  appears  that,  although  the  days  of  canoes  and 
bateaux  have  gone  long  ago  and  new  modes  of  transportation 
and  commerce  have  been  devised,  the  last  6quipeur  is  still  in 
the  mind  of  our  legislature.  Who  is  he  under  these  recent 
statutes?  He  is  the  butcher,  baker,  grocer,  coal  merchant, 
and  other  suppliers  of  necessaries  for  the  voyage.  He  is 
exactly  what  the  word  implies,  what  he  always  has  been,  that 
is  the  last  outfitter  of  a  vessel  for  the  purposes  of  navigation 
in  contemplation.  "  Equiper,  equipment,  equipeur,"  says 
Hartfield  in  his  dictionary  of  the  French  language,  "c^est 
pour  voir  une  embarcation  de  tout  ce  qui  est  necessaire  pour 
la  manoeuvre  et  pour  la  subsistance  des  hommes  embarques." 
In  other  words,  the  last  equipeur  is  the  last  outfitter  of  the 
vessel,  the  one  who  has  advanced  last.  He  is  not  the  sup- 
plier for  the  last  voyage  which  he  has  allowed  to  terminate 
without  taking  any  proceedings,  he  even  making  fresh  ad- 
vances. 

Our  Law  Report  contain  may  precedents  where  the  ex- 
ceptional rights  of  tlie  dernier  Equipeur  have  been  considered 
They  will  be  found  collected  in  Martineau's'Code  of  Proce- 
dure, art.  931,  pars.  8,  9,  10;  art.  955,  pars.  8  and  follow- 
ing. In  this  case  the  affidavit  required  in  all  other  cases 
that  the  defendant  is  about  to  secrete  or  abscond,  etc.,  is  not 
necessary,  for  it  is  sufficient  to  relate  the  existence  of  the  re- 
quired indebtedness  as  prescribed  by  art.  933. 

The  Court  of  Appeals  rejected  the  contention  of  the  re- 
spondents that,  as  they  were  not  personally  liable  for  tlie 
last  delivery  of  coal,  their  ship  could  not  be  attached  in 
payment  of  the  same  under  art.  931,  C.  C.  P.  They  held 
that  the  other  defendants  were  personally  liable,  and  that 
this  was  sufficient,  as  for  the  time  being  they  were  the  re- 
puted owners  and  under  art.  385  C.  C,  ships  are  movable. 
Chief  Justice  Lacoste  said :  Nous  avons  une  dette  personneile 
contract6e  par  le  locataire,  qui  est  defendeur;  ceci  satisfait 
aux  exigences  de  Farticle." 

The  only  objection  the  learned  Judges  have  as  to  the 
issue  of  the  writ  of  saisie  arret  under  art.  931  was,  that  the 
last  Equipeur  has  no  privilege.  With  due  respect  I  believe  this 
is  a  misconception  of  his  position.     Whether  he  has  a  lien 
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or  not,  art.  931  gives  him  a  remedy  which  he  can  exercifle, 
whether  finally  he  is  paid  his  debt  or  not.  He  has  a  right 
to  demand  that  the  vessel,  or  at  least  the  coal,  be  sold  in 
satisfaction  of  his  debt,  of  course  after  the. payment  of  the 
hvpothecs  and  privileged  claims.  The  question  of  privilege 
will  present  itself  after  the  sale,  at  the  time  of  the  distribu- 
tion of  the  moneys.  Is  he  dernier  equipeur?  That  is  the 
whole  question.  Every  privileged  creditor  on  a  vessel,  even 
a  sailor,  is  not  entitled  to  a  saisie-arret  under  art. 931 ;  he 
must  be  dernier  equipeur,  as  was  decided  by  several  learned 
Judges  familiar  with  ancient  practice:  Dolisle  v.  Lecuyer, 
decided  by  Berthelot,  Mackay  and  Terrance,  J  J.,  15  L.  C.  J. 
262,  and  Dagenais  v.  Douglas,  16  L.  C.  J.  109,  decided  by 
Mondelet,  Mackay  and  Caron,  JJ. 

But  is  it  so  clear  that  the  dernier  equipeur  has  no  lien  or 
privilege?  He  may  have  none  under  art.  2383  C.  C,  al- 
though the  point  is  not  very  clear  in  face  of  par.  3.  But  is 
it  necessary  to  go  that  far?  Is  he  not  entitled  to  a  privi- 
lege under  the  ordinance  of  1881,  liv.  1,  tit.  XIV.,  which 
was  law  before  the  Code  ?  "  Ceux  qui  aurent  prete  pour 
radoub,  victuailles  et  equipment  avant  le  depart."  Can  a 
privilege  exist  without  exprcvss  language?  Can  it  be  created 
by  implication?  Under  arts.  191  and  192  of  the  French 
Code  of  Commerce,  the  negative  seems  to  be  the  prevailing 
doctrine:  See  Bedarride,  1  Dr.  Mar.  Xn.  51,  52,  53.  But  are 
they  not  more  restrictive  than  the  ordinance  liv.  1,  tit.  XIV., 
arts.  16  and  17,  or  the  Quebec  Code,  arts,  2383  to  2386?  The 
latter  article  refers  to  *'  other  privileged  debts,  according  to 
the  circumstances  under  which  the  claim  has  arisen  and  the 
usage  of  trade."  The  old  French  Jurisprudence  was  well 
settled  that  the  ordinance  was  not  exclusive  and  that  the 
privileges  of  the  common  law  continued  to  exist,  when  not  in- 
consistent. Emerigon  in  his  treatise.  Assurances  et  Contrats 
a  la  grosse,  observes,  ]).  571 : — 

"  L'ordonnance,  art.  16,  titre  de  la  saisie,  place  au  troisi- 
eme  rang  ceux  qui  aurent  prete  pour  radoub,  victuailles 
et  Equipment  avant  le  depart. 

"  En  1755,  je  fus  consul te  si  le  rang  devait  etre  accord e 
pour  bois  et  cordages  fournis  au  navire  avant  le  depart.  Jc 
r^pondis  qu'oui;  car  pen  importe  qu^on  ait  prete  de  Fargent 
ou  qu'on  ait  fourni  les  materiaux.  Le  cas  du  fournisseur  a 
meme  quelque  chose  de  plus  favorable,  puisque  les  fournis- 
seures  ne  sont  pas  equivoques;  au  lieu  que  1  utile  emploi  des 
deniers  est  tou jours  susceptible  de  quelque  doute.     Cette  in- 
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terpretation  non  est  etensiva,  sed   intellectiva.     Telle  est 
aotre  jurisprudence." 

Valin,  who  wrote  his  commentaries  in  1760,  mentions 
(page  400)  necessary  equipments  of  the  ship  made  before  her 
departure  on  any  voyage :  "  Les  f ournisseurs  des  bois,  des 
planches  et  du  f er  qui  y  ont  6te  employ 6s ;  les  fournisseurs  de 
voiles  et  de  cordages,  et  generalement  de  tout  se  qui  a  servi 
k  mettre  le  naivre  en  etat  de  faire  le  voyage/' 

At  page  443,  Valiii  goes  as  far  as  to  lay  down  the  princi- 
ple that  provisions  and  equipments  ordered  by  the  captain 
at  the  domicile  of  the  owners,  although  prohibited  without 
special  authority,  should  be  paid  if  they  were  necessary,  quot- 
ing the  maxim  of  the  Ordinance  de  Wisbuy,  generally  fol- 
lowed by  all  maritime  nations:  art.  65,  memo,  debet  locuple- 
tari  cum  alterius  jactura.  Such  is  also  the  opinion  of  Bou- 
lay-Paty,  2  Dr.  Mar.  52.  It  must  be  so  especially  in  the  pre- 
sent case  with  regard  to  the  second  item  of  the  supply  of  coal, 
as  it  profited  the  real  owners  who  took  possession  of  it  and 
consumed  the  same. 

Granting  that  the  privileges  upon  ships  are  limited  to 
the  cases  expressly  provided  for  in  art.  2383,  and  1  mast  con- 
fess that  this  contention  has  a  great  deal  of  force,  is  it  indis- 
pensable for  the  appellants  to  rely  upon  it?  Upon  what 
ground  can  it  be  said  that  they  have  no  privilege  upon  the 
ver}^  coal  they  sold  and  seized  in  this  cause  with  the  ship  as 
one  of  her  accessories?  Mr.  Macmaster,  K.C.,  for  the  re- 
spondents, admitted,  as  already  observed,  that  they  were  en- 
titled to  revendicate  the  same.  But  if  they  can  revendi- 
cate,  surely  they  can  be  paid  by  privilege.  As  I  read  arts. 
1998,  1999  and  2000  of  the  Civil  Code,  the  unpaid  vendor 
has  two  privileged  rights:  1.  A  right  to  revendicate;  2.  A 
right  of  preference  upon  the  price  or  the  proceeds.  Article 
1994,  par.  3,  likewise  provides  for  a  privilege  upon  the  article 
sold. 

The  appellants  have  therefore  an  ordinary  privilege  for 
the  last  delivery  upon  the  coal  which,  I  believe,  they  can  en- 
force by  saisie-arret  under  art.  931  of  the  Code  of  Civil  Pro- 
cedure, as  ])eing  dernier  equipeur.  The  debt  is  personal  to 
the  charterers,  and  I  cannot  understand  why  the  appellants 
cannot  proceed  by  attachment  upon  tlie  coal  under  art.  931, 
for  they  are  derniers  equipeurs  and  the  coal  seized  in  this 
case  is  the  property  of  the  personal  debtor.  In  any  event, 
they  had  a  right  to  a  saisie-conservatoire  imder  art.  95.5. 
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For  all  these  reasons^  I  am  satisfied  tliat  the  judgiuent  of* 
the  trial  Judge  was  the  only  one  tliat  could  be  rendered.  I 
would  therefore  allow  the  appeal  and  maintain  the  saisie- 
arret  and  saisie-conservatoire  and  the  action  of  tlie  appellants 
with  costs  before  all  the  Courts. 

Davies,  J.: — This  was  an  action  begun  by  tlie  appellant 
company  in  Montreal  against  three  defendant,  the  (^anadian 
Lines^  Ltd. ;  William  Peterson,  Ltd.,  and  Elder,  Dempster  & 
Co.,  the  respondents,  to  recover  the  price  of  certain  quanti- 
ties of  coal  delivered  at  different  times  aboard  the  S.  S.  Ijake 
Simcoe  while  in  Montreal.  The  action  was  accompanied  by 
a  seizure  of  the  steamship  for  the  amount  sued  for  on  the 
grounds  that  with  respect  to  $4,940  of  the  claim,  art.  2383  of 
the  Civil  Code  created  a  privilege  or  lien  upon  the  vessel  for 
the  payment  of  same  as  a  sum  due  *'  for  furnishing  the  ship 
on  her  last  voyage,"  and  with  respect  to  $1,082.77,  that  the 
appellant  was  the  dernier  equipeur  referred  to  in  art.  931 
C.  C.  P.,  and  as  such  entitled  to  recover  for  this  latter  sum, 
although  the  coal  supplied  was  not  for  the  "  last  .voyage  "  of 
the  ship  but  for  her  then  ensuing  voyage. 

The  Canadian  Lines,  Ltd.,  and  Wm.  Peterson,  Jitd.,  en- 
tered no  defence  to  the  action,  and  judgment  went  against 
them  by  default.  Elder,  Dempster  &  Co.,  the  owners  of  the 
ship,  alone  contested  the  action,  and  the  Superior  Court 
held  that  although  they  were  not  personally  liable  for  the 
coal,  the  ship  was  liable  and  its  seizure  legal. 

The  Court  of  King's  Bench  unanimously  reversed  this 
judgment,  holding  that  the  first  quantity  of  coal  delivered  to 
the  ship  was  not  for  her  *'  last  voyage ''  within  the  meaning 
of  that  phrase  in  art.  2383,  and  that  for  the  second  quantity 
delivered,  it  was  avowedly  for  an  ensuing  and  not  a  last 
voyage,  and  for  coal  so  8upplie<l  there  was  no  lien  or  privi- 
lege. 

The  facts  necessarv  to  he  ascertained  for  the  solution  of 
the  questions  is  dispute  are  few,  and  about  them  there  is  no 
Bcrious  dispute,  but  there  is  much  controversy  as  to  the  con^ 
elusions  to  be  drawn  from  these  facts. 

The  S.  S.  Lake  Simcoe  is  a  Britisli  ship  owned  by  the 
Elder,  Dempster  Co.,  and  registered  in  England. 

She  was  chartered  bv  her  owners  to  the  defendants,  Wm. 

m 

Peterson,  Ltd.,  of  Newcastle  on  Tyne,  on  the  10th  day  of 
June,  1904,  "  for  six  months  from  the  16th  of  June,  1904, 
for  voyages  from  and  between  Rotterdam,  Havre  or  Dunkirk 


16  THE  EA8TSRN  LAW  REPCjZTER. 

and  Canadian  ports,  Quebec  or  .Montreal/'  and  it  was  pro- 
vided that  under  no  circumstances  should  the  steamer  sail 
from  or  to  or  touch  at  any  port  in  the  United  Eingdom  or 
be  employed  in  trading  between  any  United  Kingdom  ports 
and  Canada. 

Further,  it  was  provided  that  the  hirers  should  bear  all 
expenses  in  connection  with  the  navigation  and  up-keep  of 
the  vessel  and  "  provide  coal  stoves,  emigrant  outfits,  and 
captain,  officers  and  necessary  crew,  who  should  be  their  ser- 
vants and  bear  all  expenses  in  connection  with  the  steamer 
from  the  time  of  delivery"  until  re-delivery  to  owners. 

Part  of  the  consideration  payable  by  the  hirers  to  the 
owners  was  to  be  "  a  sum  equal  to  one-half  of  the  profits 
accruing  from  the  working  of  the  vessel,"  as  provided  in  the 
charter-party. 

It  was  argued  in  the  Courts  below  that  this  provision  con- 
stituted the  owners  partners  with  the  hirers,  but  tlie  conten- 
tion was,  I  think,  properly  not  sustained,  and  it  was  not  very 
strongly  pressed  before  us. 

The  last  clause  provides  that  the  contract  "  should  be 
governed  solely  by  the  law  of  England,"  but  this,  of  course, 
can  have  no  application  to  the  plaintiffs  if  their  contentions 
with  respect  to  the  meaning  and  application  of  the  articles 
of  the  Code  are  correct. 

After  the  charter-party  was  entered  into  the  S.  S.  Lake 
Simcoe  was  delivered  to  Peterson  &  Co.,  and  proceeded  from 
Birkenhead  to  Rotterdam,  at  which  latter  place,  from  which, 
according  to  the  charter-party  her  voyages  were  to  start,  she 
loaded  and  sailed  on  her  first  voyage  to  Montreal,  touching 
at  Havre  and  Quebec.  While  at  Montreal  she  unloaded  and 
reloaded,  and  on  the  29th  July,  1904,  took  in  a  quantity  of 
coal  as  supplies  for  her  voyage  from  Montreal  back  to  Rotter- 
dam. 

.  This  coal  was  ordered  by  Thomas  Harling,  the  agent  in 
Montreal  of  Wm.  Peterson,  Ltd.,  and  the  Canadian  Ijines, 
Ltd.,  which  latter  company  was  practically  Peterson,  Ltd., 
under  another  name. 

It  is  quite  clear  beyond  any  controversy  that  there  was 
no  personal  liability  attaching  to  the  defendants  Elder, 
Dempster  &  Co.  with  respect  to  this  coal,  and  both  Courts 
below  have  so  held. 

The  captain  of  the  ship  had  nothing  to  do  with  the  con- 
tract of  purchase.  The  sale  was  made  by  the  plaintiffs  to 
the  Canadian  Lines,  Ltd.,  acting  by  their  agent  in  Montreal, 
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Thomas  Blarling^  to  whom  the  plaintiffs  in  due  course  ren- 
dered its  account  for  the  coal,  and  a  draft  was  drawn  by  the 
appellants  at  Harling's  request  for  the  amount  of  the  ac- 
count upon  William  Peterson,  Ltd.,  for  acceptance,  and  was 
duly  accepted  by  that  firm  on  10th  August  following. 

On  the  20th  September  William  Peterson,  Ltd.,  sus- 
pended pa\Tnent,  and  on  the  23rd  September  the  draft  w^as 
presented  for  payment  and  was  refused.  Two  days  aftei- 
wards  the  ship,  still  being  under  charter  as  stated  before, 
was  seized  in  Montreal,  where  at  the  time  she  happened  to 
be  loading  for  what  the  respondents  call  her  fourth  voyage 
under  an  attachment  for  the  price  of  the  coal,  $4,940,  and 
also  for  the  price  of  another  lot  of  coal  sold  on  the  6th  Sep- 
tember by  the  plaintiffs  to  Harling  as  agent  of  the  Canadian 
Lines,  Ltd.,  for  the  said  S.  S.  Lake  Simcoe,  and  about  that 
day  delivered  aboard  of  such  ship  for  her  use,  amounting  to 
$1,082.77. 

The  facts  with  reference  to  the  sale  of  the  latter  lot  of 
coal  were  substantially  the  same  as  the  former,  with  the  ex- 
ception that  no  draft  was  drawn  upon  Peterson  &  Co.,  Ltd., 
for  the  amount,  and  that  it  was  not  contended  that  the  voy- 
age for  which  it  was  supplied  was  the  last  voyage  on  the  ship 
within  art.  2383  of  the  Code. 

In  each  case  the  coal  was  sold  b}*^  the  plaintiffs  to  Har- 
}ing  as  the  agent  of  the  Canadian  Line?.  Ltd.,  and  Peterson, 
Ltd.,  without  the  intervention  or  knowledge  of  the  captain, 
and  there  is  no  pretence  of  personal  liability  therefor  on  the 
part  of  the  defendants  Elder,  Dempster  &  Co.,  nor  was  their 
agent  in  Montreal  ever  communicated  with  on  the  8ubje<*t  of 
the  sale  and  deliverv  of  either  lot  of  coal. 

Immediately  after  the  sale  of  the  first  lot  of  coal  in  July 
and  its  delivery  aboard  the  S.S.  Lake  Simcoe,  the  steamer 
being  I'e-loaded,  sailed  for  Rotterdam,  calling  at  Quebec  and 
Havre,  on  what  the  appellants  call  her  second  voyage. 

At  Rotterdam  she  again  re-loaded  and  sailed  back  to 
Montreal  on  what  is  called  by  the  appellants  her  third  voy- 
age, and  it  was  while  at  the  latter  port  on  the  6th  of  Sep- 
tember, 1904,  and  while  outfitting  and  loading  for  what  ap- 
pellants call  her  fourth  voyage  that  she  took  on  the  second 
quantity  of  coal,  $1,082.77,  which  forms  part  of  the  amount 
sued  for  and  for  which  the  steamer  was  seized. 

Peterson  &  Co.  did  not  suspend  pavment  until  about  a 
fortnight  after  the  delivery  aboard  of  this  second  lot  of  coal, 
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namely,  on  the  20th  September.     The  seizure  was  made  on 
the  26th  September. 

There  does  not  appear  to  be  or  to  have  been  any  pretence 
of  a  revendication  of  this  latter  lot  of  coal,  and  the  only  ques- 
tion as  it  seems  to  me  which  can  arise  upon  the  record  as  to  this 
second  lot  is  whether  the  Code  in  any  of  its  articles  provides 
in  express  terms  for  a  privilege  or  lien  upon  the  ship  seized 
for  the  price  of  this  lot  of  coal,  and  if  not  whether  the  seizure 
can  be  maintained  as  to  it  under  tlie  art.  931  of  the  C.  C.  P. 

I  fully  concur  in  the  judgment  of  the  Court  of  King's 
Bench  that  no  privilege  or  lien  is  given  expressly.  Art.  2383 
of  the  C.  C.  on  which  the  plaintiffs  rely  to  sustain  their 
seizure  for  the  price  of  the  first  lot  of  coal  delivered,  $4,951.29, 
clearly  and  admittedly  does  not  cover  the  second  lot  delivered 
in  September,  which  was  delivered  not  for  the  last  voyage, 
but  for  a  future  and  ensuing  voyage,  and  art.  931  of  the  Code 
of  Civil  Procedure  only  provides  and  is  intended  to  provide 
a  remedy  for  an  existing  right  and  not  to  create  a  right  itself 
unless,  indeed,  in  the  special  contingencies  and  with  respect 
to  the  special  persons  and  properties  specified  in  the  article. 
It  only  applies  to  a  case  as  expressed  in  the  article  "  wherein 
the  defendant  is  personally  indebted  to  the  plaintiff  in  a  suiu 
exceeding  five  dollars,"  and  then  only  where  one  or  other 
of  the  several  contingencies  specified  in  the  sub-sections  of  the 
article  have  arisen,  such  as  in  the  case  of  a  demier-^quipeur 
where  a  debtor  absconds  with  intent  to  defraud  creditors, 
etc.,  or  secretes,  or  makes  away  with  property  with  intent, 
etc.,  or  being  a  trader,  ceases  to  make  payments  and  refuses 
an  abandonment  of  property  to  creditors,  etc. 

The  article  could  not,  in  my  opinion,  be  successfully  in- 
voked in  such  a  case  as  the  present,  where  there  neither  was 
any  personal  liability  of  the  contesting  debtor  whose  property 
has  been  seized,  nor  where  any  one  of  the  contingencies  which 
justify  the  invocation  of  the  article  by  the  dernier-^quipeur 
can  be  said  to  have  existed. 

The  right  of  the  plaintiff  to  attach  the  ship  for  the  price 
of  the  first  lot  of  coal  supplied  in  July,  $4,951.29,  depends 
entirely  upon  the  true  construction  of  the  words  "  last  voy- 
age "  in  sub-sec.  5  of  the  article  2383  of  the  C.  C.  of  Quebec, 
and  to  succeed  he  must  shew  that  tlie  voyage  for  which  such 
coal  was  supplied  on  the  29th  July,  1904,  from  Montreal  to 
Rotterdam,  was  the  "  last  voyage  "  of  the  steamer  within  the 
meaning  of  that  phrape  in  the  5th  sub-sec.  of  the  article. 
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In  my  view^  in  order  to  reach  a  proper  conclusion  as  to 
the  meaning  of  the  much  disputed  phrase  '*  last  voyage  "  the 
article  must  be  read  and  construed  as  a  whole,  and  therefore 
I  find  it  necessary  to  set  it  out  fully.     It  reads  as  follows — 

'*  2383.  There  is  a  privilege  upon  vessels  for  the  payment 
of  the  following  debts: — 

**  1.  The  cost  of  seizure  and  sale,  according  to  article 
1925; 

**  2,  Pilotage,  wharfage,  and  harbour  dues,  and  penalties- 
for  the  infraction  of  lawful  regulations; 

'^  3.  The  expense  of  keeping  the  vessel  and  rigging,  and  of 
repairing  the  latter  since  the  last  voyage; 

"  4.  The  wages  of  the  master  and  crew  for  the  last  voy- 
age; 

^'  5.  The  sums  due  for  repairing  and  furnishing  the  ship 

*on  her  last  voyage,  and  for  merchandise  sold  by  the  captain 
for  the  same  purpose; 

6.  Hypothecations  upon  the  ship,  according  to  the  rules 
declared  in  the  third  chapter  of  this  title  and  in  the  title  of 
Bottomry  and  Respondentia;; 

"  7.  Premiums  of  insurance  upon  the  ship  for  the  last 
voyage ; 

"  8.  Damages  due  to  freighters  for  not  delivering  the  goods 
shipped  by  them,  and  in  reimbursement  for  injury  caused  to 
such  goods  by  the  fault  of  the  master  or  crew ; 

"  If  the  ship  sold  have  not  yet  made  a  voyage,  the  seller, 
the  workmen  employed  in  building  and  completing  her,  and 
the  persons  by  whom  the  materials  have  been  furnished,  are 
paid  by  preference  to  all  creditors,  except  those  for  debts 
enumerated  in  paragraphs  1  and  2/' 

No  contention  has  been  made  before  us  as  to  whether  this 
article  of  the  Code  applies  at  all  to  British  registered  ships  or 
to  foreign  ships  in  the  Province  of  Quebec^  nor  is  it  neces- 
sary, in  the  view  I  take  of  the  case,  to  express  any  opinion 
whatever  upon  tlie  point.  If  it  became  necessary  it  is  obvious 
that  arts.  2355  and  2375  would  have  to  be  carefully  considered 
together,  and  in  conjunction  with  the  power  of  tlie  legislature 
which  enacted  the  Code,  and  I  would  not  desire  to  be  under- 
stood as  expressing  any  opinion  whatever  upon  the  points. 

The  submission  of  the  plaintiffs,  as  I  understand,  is  that 
the  S.S.  Lake  Simcoe  was  engaged  in  making  round  voyages 
and  that  the  starting  point  of  such  round  voyage  was  Montreal. 
That  the  first  round  voyage  was  from  Montreal  to  Rotterdam 
and  back,  touching  both  ways  at  Que])oc  and  Havre,  and  that 
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in  this  view  the  delivery  of  the  lot  of  coal  in  Montreal  in  July 
was  a  delivery  on  a  part  of  that  round  voyage,  which  would  be 
the  "  last  voyage  "  of  the  steamer  within  the  meaning  of  the 
article  in  question  before  the  seizure  took  place^  the  next  and 
subsequent  round  voyage  when  the  steamer  was  seized  in 
Montreal  in  September,  being  about  to  commence  from  that 
port  at  the  time  of  seizure.  This  view  has  the  inherent  de- 
fect of  entirely  ignoring  the  first  voyage  of  the  steamer  from 
Botterdam  to  Montreal  and  the  designation  of  the  former 
part  as  the  starting  point  of  the  steamer^s  vo/oge,  under  her 
charter.  The  alternative  view  presented  was  that  even  if  the 
joui?d  voyage  be  determined  t>  have  begun  in  Rot^eidam  itv 
July,  it  meant  a  voyage  from  Rotterdam  to  Montreal  and 
back  to  Rotterdam,  and  that  the  coal  was  'delivered  iu  Mont- 
real during  the  course  of  and  to  complete  that  round  voyage 
in  July  and  August,  and  that  this  round  voyage  would,  there- 
fore, be  the  "  last  voyage  "  of  the  steamer  before  the  seizure, 
within  article  2383. 

The  defendants  on  the  other  hand  contend  that  each  trip 
of  the  steamer  was  a  complete  and  separate  adventure ;  that 
neither  Rotterdam  nor  Montreal  was  the  ship's  home  port, 
she  being  a  British  registered  ship ;  that  eacn  trip  the  vessel 
made  from  Europe  to  Canada  and  Canada  to  Europe  she  dis- 
charged her  cargo  on  arrival  at  her  destined  port  and  took 
a  new  cargo  aboard  for  another  voyage,  and  that  each  trip 
was  complete  in  itself  and  constituted  v.  voyage ;  that  the  coal 
supplied  in  July,  in  dispute,  was  for  the  steamer's  second 
voyage,  so  that  the  second  voyage  could  not  l>e  called  in  any 
sense,  after  she  had  completed  her  third  voyage,  the  "  last 
voyage  "  of  the  article  of  the  Code. 

They  contended  that  the  "  last  voyage  ''  of  the  article, 
unless  otherwise  defined,  must  mean  the  last  complete  transit 
of  the  ship  from  the  shipping  port  to  the  port  of  delivery, 
and  if  the  supplies  were  not  paid  for  at  the  port  of  outfitting 
and  furnishing,  the  supplier  might  follow  the  ship  and  attacli 
her  at  her  journey's  end,  and  that  with  the  argument  as  to 
convenience  we  have  nothing  to  do.  They  also  contended 
that  the  fact  of  the  Canadian  Lines,  Ltd.,  having  advertised 
in  Montreal  to  carry  passengers  from  Montreal  to  Havre  and 
Rotterdam  at  certain  specified  fares  and  "  return  fare  double 
above  rates  less  10%,"  was  a  mere  incident  which  could  not 
control  or  over-ride  the  purpose  and  object  of  the  hirers  of 
the  ship  as  evidenced  by  the  broad  facts  to  be  drawn  from 
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the    charter-party    and    the    actual   sailings    and    loadings, 
ownership  and  chartering  of  the  ship. 

No  evidence  appears  to  have  heen  given  of  the  hiring 
of  the  crew  whether  for  the  single  trip  or  voyage  or  the 
round  trip  or  voyage,  or  for  the  time,  six  months,  of  the 
hiring  of  the  ship  under  the  charter-party. 

I  attach  little  importance  to  the  advertisement  offering 
a  holiday  round  trip  from  Montreal  to  Havre  and  Rotter- 
dam and  hack,  as  determining  whether  each  trip  was  a  voy- 
age in  itself,  or  as  transferring  the  starting  point  from 
Rotterdam  to  Montreal;  nor  do  I  think  there  is  any  evidence 
in  the  case  to  justify  us  in  holding  that  the  round  trip 
theory  should  prevaiL 

If  one  desired  evidence  of  facts  from  which  a  conclusion 
might  be  drawn  that  the  round  trip  theory  was  the  correct 
one,  he  would  have  to  go  outside  of  the  record.  Neither 
Rotterdam  nor  Montreal  was  her  home  port  from  which 
the  steamer  was  sailing  to  a  foreign  port,  and,  as  I  have 
said,  there  was  no  evidence  as  to  the  hiring  of  the  crew  of 
the  ship,  whether  it  was  from  Birkenhead,  where  she  was 
by  the  terms  of  the  charter-party  received  by  Peterson,  Ltd., 
from  respondents,  or  from  Rotterdam  or  from  Montreal, 
or  whether  for  a  specified  time  or  for  a  specified  voyage. 
All  we  know  is  that  the  ship  carried  cargoes  between  each 
of  the  latter  ports  on  each  trip  she  made  between  them, 
and  that  there  does  not  seem  to  have  been  any  necessary 
relation  between  these  trips  as  adventures.  They  were 
not  the  same  kind  of  trips  or  voyages  as  are  made  by  such 
of  the  regular  transatlantic  lines  of  steamers  as  sail  from 
their  home  ports  in  either  Europe  or  America  across  the 
xA.tlantic  and  back,  with  crews  hired  for  the  round  trip. 

Applying  as  far  as  applicable  the  principles  for  the  de- 
termination of  the  question  of  fact  stated  by  the  T^ord 
Chancellor  Lord  Loreburn  in  the  late  case  in  the  House  of 
Lords  of  Board  of  Trade  v.  Baxter,  1907,  A.  C.  at  p.  378. 
I  have  concluded  that  under  the  evidence  in  this  case  each 
trip  of  the  steamer  beginning  at  Rotterdam,  when,  and 
from  which  port  she  first  started  to  Montreal,  and  from 
Montreal  back  again,  constituted  a  voyage,  and  that  in  this 
view  of  the  case,  the  plaintiffs  must  fail  because  the  trip  or 
voyage  for  which  the  coal  in  dispute  was  supplied  could  not 
with  reference  to  the  seizure  be  in  any  sense  the  last  vovaffe 
of  the  ship. 
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But  if  I  am  wrong  in  this  conclusion  of  fact  ^nd  the 
voyages  of  the  ship  are  held  to  be  round  voyages,  they  must, 
in  my  opinion,  be  held  to  start  from  Rotterdam  and  end 
there,  and  in  my  judgment  the  last  voyage  contemplated  in 
the  art.  2383  is  a  voyage  ending  in  a  port  of  the  province 
of  Quebec.  Whether  the  article  must  be  construed  as  ap- 
plying simply  to  home  registered  ships  or  not,  I  pass  by  as 
not  being  argued  and  not  necessary  for  decision. 

I  think  each  sub-section  of  the  article  in  question  shews 
that  it  is  intended  to  refer  to  a  voyage  home  to  Quebec,  to 
the  ship's  home  port,  either  in  the  sense  of  registry  there 
or  ownership  there,  or  completing  and  ending  her  adventure 
there.  I  think  when  we  find  the  same  phrase  used  and 
repeated  as  often  in  the  different  sub-sections  of  the  article 
we  must  ascribe  to  the  legislature  an  intention  of  having 
the  same  meaning  in  each  sub-section  with  reference  to  it, 
unless  the  context  shews  the  contrary  to  be  the  case. 

Now  let  us  analyze  the  article  a  little  closely :  Its  object 
is  to  give  a  preference  upon  vessels  for  the  payment  of 
certain  specified  debts;  in  other  words,  to  create  a  new 
maritime  lien.  It  provides  that  after  the  costs  of  seizure 
there  shall  be  a  privilege  for  the  payment  of  pilotage,  wharf- 
age, harbour  dues,  etc.,  debts  obviously  of  a  local  character, 
but  without  any  limitations  beyond  that  as  to  voyages  or 
otherwise;  (2)  expenses  of  kt^eping  the  vessel  and  rigging 
and  of  repairing  the  latter  since  the  last  voyage.  To  my 
mind  the  subject  matter  dealt  with  and  the  language  used 
in  this  sub-section  shews  that  it  was  intended  to  relate  to 
the  close  of  an  adventure  in  some  Quebec  port  after  a  trip 
or  trips  abroad  or  to  other  Quebec  ports.  It  covers  un- 
stripping  the  vessel,  docking  and  laying  her  up  for  repairs 
or  otherwise,  men  in  charge,  machinery  or  rigging,  repairs, 
etc.,  etc.  I  should  conclude  that  the  phrase  "  last  voyage  " 
as  there  used  can  onlv  have  one  relation  and  that  is  to  a 
voyage,  whether  round  or  single,  ending  in  some  port  in 
Quebec  province.  So  in  sub-sec.  4  with  regard  to  the  wages 
of  the  master  and  crew,  I  draw  the  same  conclusion.  The 
voyage,  the  adventure,  is  over  and  ended,  the  shii>  is  in  the 
province  and  the  wages  of  the  men  who  brought  her  home 
are  made  a  privileged  debt.  So,  T  would  agree,  it  might 
reasonably  be  held  with  regard  to  premiums  of  insurance 
which  are  limited  to  those  paid  for  the  "  last  voyage  "  a 
reasonable  and  necessary  expenditure  to  get  the  vessel  to 
her  home  port  and  so  privileged.     So  again  Avith  regard  to 
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hypothecations,  which  it  will  he  seen  are  to  he  according  to 
the  rules  declared  in  the  third  chapter  of  that  part  of  the 
Code  relating  to  merchant  shipping  and  do  not  contemplate 
registered  British  ships,  which  hy  art.  2374  are  to  be  gov- 
erned in  such  matters  by  "  the  provisions  contained  in  the 
Imperial  law  respecting  merchant  shipping."  And  so  T  con- 
clude the  last  voyage  in  the  sub-sec.  5  means  the  voyage 
home  to  Quebec,  and  gives  the  material  and  necessaries  man 
who  repairs  or  supplies  the  ship  with  necessaries  to  complete 
her  voyage,  to  close  her  adventure,  whatever  it  may  have 
been,  by  returning  to  her  home  port  in  Quebec,  a  preference 
on  the  ship  for  such  necessary  repairs  or  supplies.  The 
latter  part  of  sub-sec.  5  strengthens  this  argument.  It  pro- 
vides for  the  cases  where  the  master  has  to  sell  part  of  his 
freight  or  merchandise  to  raise  money  to  enable  his  ship  to 
complete  her  last  voyage,  which  I  conclude,  must  mean  her 
voyage  to  her  home  port  in  Quebec,  and  the  merchant  or 
freighter  whose  goods  are  so  sold  for  such  a  necessary  pur- 
pose has  the  privilege  created  for  their  value  because  the 
sale  was  for  the  necessary  purpose  of  bringing  home  the 
ship.  I  cannot  place  a  different  meaning  on  the  same 
phrase  the  "  last  voyage  "  used  in  the  several  sub-sections. 
I  think  the  meaning  I  suggest  is  the  true  one.  The  argu- 
ment that  the  article  is  applicable  only  to  Quebec  registered 
ships  has  additional  strength  given  to  it  by  the  latter  part 
of  s.-s.  8,  which  has  exclusive  reference  to  ships  built  in  the 
province,  and  which  have  not  yet  made  a  voyage. 

The  article  was  not  enacted  as  was  argued  and  assumed 
by  appellants  for  the  benefit  of  the  material  or  necessaries 
man  in  the  ports  of  Montreal  or  Quebec  so  as  to  give  them 
a  privilege  or  lien  for  supplies  furnished  to  ships  leaving 
those  ports.  I  reason  so,  not  only  because  of  its  express 
limitations,  but  also  because  its  main  purport  and  object 
seems  to  have  been  to  provide  such  security  for  the  material 
and  necessaries  man  in  a  foreign  port  as  Avould  induce  him 
to  furnish  the  supplies  required  by  the  ship  to  reach  her 
home  port  in  Quebec.  To  what  extent  this  legislation,  if 
it  means  what  I  think  it  does,  may  be  beyond  the  legislative 
powers  of  the  legislature  that  enacted  it  I  do  not  stop  to 
enquire.  The  question  was  not  mooted  or  argued  at  bar. 
and  its  consideration  is  not  necessary  in  the  view  I  have 
taken  of  the  facts. 

Some  suggestions  were  made  as  to  hardships  such  a  con- 
struction as  I  suggest  would  make  for  the  material  and 
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necessaries  man  in  M.e  Quebec  ports.  But  apart  from 
these  suggested  hardships,  which  should  not  in  any  case 
be  allowed  to  govern  the  construction  of  a  statute,  and 
which  in  my  judgment  are  pure  figments  of  the  imagination 
than  business  realities  (because  the  material  man  is  not 
obliged  to  give  credit,  and  in  doing  so  to  ship  owners  or 
charterers  does  so  on  the  same  principles  as  he  acts  on  in  his 
general  dealings,  that  is,  gives  credit  when  he  thinks  it 
safe  to  do  so  and  witliliolds  it  when  he  does  not)^  I  do  not 
think  the  construction  of  tlie  language  of  the  article  justi- 
fies its  application  to  ordinary  trading  ships  leaving  Quebec 
ports,  and  the  voyages  of  which  could  not  in  most  cases  be 
known  to  the  supplier  whether  as  last  voyages  or  ensuing 
voyages  or  round  voyages  or  single  voyages. 

The  sole  and  only  question  is  whether  with  reference  to 
this  British  registered  ship  trading  under  such  a  charter- 
party  as  we  have  here  from  Rotterdam  to  Montreal,  sup- 
plies furnished  in  the  latter  city  to  the  agent  of  the  char- 
terer or  hirer  of  the  ship  for  the  uses  and  purposes  of  the 
ship,  but  for  which  the  ship-owner  was  in  no  way  personally 
responsible,  can  be  held  to  be  within  s.-s.  5  of  art.  2383  of 
the  Code,  and  create  a  preference  upon  the  ship  itself  so  as 
to  enable  the  material  man  or  supplier  to  seize  and  sell  it 
for  the  cost  or  value  of  the  supplies  on  the  ground  that 
they  were  "  for  the  furnishing  of  the  ship  for  the  last 
voyage.'' 

I  would  dismiss  this  appeal  and  confirm  the  judgment 
below  on  the  grounds,  first,  that  each  trip  of  the  steamer 
across  the  Atlantic  in  the  circumstances  of  this  case  con- 
stituted a  voyage  in  itself  which  view,  if  correct,  of  course 
disposes  of  plaintiff's  action:  and,  secondly,  if  I  am  wrong 
in  that,  and  whether  or  not  the  article  of  the  Code  in  ques- 
tion extends  to  ships  other  than  those  registered  in  the 
Province  of  Quebec,  that  it  does  not  cover  the  particular 
voyage  of  this  ship  for  which  the  coal  delivered  in  July  and 
sued  for  in  this  action  was  furnished,  a  voyage  either  round 
or  single   ending  in   Rotterdam. 

Idington,  J.: — This  action  was  brought  by  appellants 
in  the  Superior  Court  of  Quebec  against  the  Canadian  Lines, 
Ltd.,  William  Peterson,  Limited,  and  Sir  Alfred  Jones  & 
William  John  Davey,  to  recover  the  price  of  coal  sold  to 
them,  it  is  claimed,  and  delivered  at  the  port  of  Montreal 
on  the  "Lake  Simcoe"  on  two  different  occasions  for  use 
in  navigating  that  vessel. 
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The  first  delivery  was  on  the  29th  July,  1904,  and  the 
price  was  $4,940.  The  second  was  on  or  about  the  6th  and 
7th  September,  1904,  and  the  price  was  $1,082.77.  The 
orders  therefor  in  each  case  were  given  by  one  Harling,  the 
agent,  at  said  port,  of  the  William  Peterson,  Limited. 

The  master  of  the  ship  had  nothing  to  do  with  ordering 
any  of  the  coal,  or  so  far  as  I  can  see  in  any  way  relative 
to  it,  beyond  receiving  and  certifying  to  the  quantity  re- 
ceived on  each  occasion. 

The  ship  was  registered  at  Liverpool  and  belonged  to 
the  firm  called  "The  Elder,  Dempster  &  Company,''  which 
was  composed  of  defendants  Jones  &  Davey. 

By  a  time  charter  these  owners  let  the  ship  to  the  de- 
fendants William  Peterson,  Limited,  for  the  period  of  six 
months  from  the  10th  of  June,  1904,  "  for  voyages  from 
and  between  Rotterdam,  Harve  or  Dunkirk  and  Canadian 
ports.'' 

The  second  clause  of  the  cliarter-party  is  as  follows: — 

"  The  hirers  shall  purchase  any  coal  and  consumable 
stores  now  on  board  at  current  rates,  and  shall  bear  all 
expenses  in  connection  with  the  navigation  and  upkeep 
of  the  vessel,  and  shall  provide  coal,  stores,  emigrant  outfits, 
and  shall  provide  captain,  officers  and  necessary  crew  who 
shall  be  the  servants  of  the  hirers,  and  shall  bear  all  ex- 
penses in  connection  with  the  steamer  from  the  time  of  de- 
livery until  the  re-delivery  of  the  steamer  to  the  owners 
as  aforesaid." 

Clauses  3  and  4  thereof  provided  that  the  hirers  pay  cost 
of  insurance  and  seven  per  cent,  per  annum  upon  £40,000 
from  time  of  delivery  to  re-delivery  or  sale,  in  case  they 
exercised  the  option  given  them  to  buy  her. 

Clause  5  provides  that  "  the  hirers  as  further  con- 
sideration for  the  hire  of  the  steamer  shall  pay  to  the  own- 
ers a  sum  equal  to  one-half  of  the  profits  which  shall  accrue 
from  the  working  of  the  vessel  during  each  whole  or  part 
voyage  during  the  time  of  hire,"  and  describes  the  charges 
to  be  considered  in  arriving  at  such  profits. 

Clause  7  provided  if  any  voyage  should  result  in  a  loss 
the  owners  should  be  under  no  liability  in  respect  thereof. 

Clause  11  provided  that  this  contract  should  be  governed 
solely  by  the  law  of  England. 

The  appellants  seek,  notwithstanding  the  foregoing  con- 
dition of  things,  to  render  the  said  sum  of  $4,940  a  charge 
upon  the  vessel  which  was  seized  at  the  commencement  of 
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the  action  in  the  port  of  Montreal.  Article  2383  of  the 
Code  Civile  of  Quebec  province  is  invoked  to  maintain  his 
claim. 

Then  the  second  claim  of  $1082.77  is  rested  upon  art. 
931  of  the  Code  of  Procedure. 

The  appellants  also  sought  to  rest  their  claims  on  the 
ground  that  by  reason  of  the  provision  I  have  quoted  for 
sharing  profits  there  was  a  partnership  between  the  owners 
and  the  charterers  that  rendered  the  former  liable  for  the 
debts  thus  incurred  by  the  latter. 

I  cannot  find  under  the  terms  of  this  charter  party,  when 
looked  at  as  a  whole,  that  such  partnership  existed.  I 
will  deal  with  other  aspects  of  this  profit  sharing  clause 
hereafter. 

There  may  be  cases  to  which  the  respective  provisions  of 
these  articles  in  these  several  Codes  above  referred  to  will 
apply. 

Wherever  one  has  supplied  coal  to  a  ship  pursuant  to  the 
order  of  the  ship  owner,  or  one  authorized  to  bind  him, 
such  provision  might  properly  so  bind  the  owner  and  ship 
as  to  enable  the  Court  of  a  province  where  the  coal  was 
thus  ordered  and  supplied  to  seize,  and  if  need  be,  sell  the 
ship  so  supplied  to  satisfy  the  demand  for  payment. 

But- what  authority  had  anyone  here  concerned  to  bind 
the  respondents,  the  ship  owners? 

The  master  in  charge  was  not  the  owner  nor  in  the 
emplo}Tnent  of  the  owner  at  all.  And  as  already  shewn 
none  of  the  orders  were  given  by  him  and  he  only  with 
the  engineer  certified  to  the  weights  being  correct. 

Then  Mr.  Harding,  who  gave  the  orders,  had  no  relation 
whatever  to  or  with  the  owners.     Clearlv  I  should  infer 

ft 

everyone  knew  at  that  port  where  the  orders  were  given, 
that  he  represented  only  William  Peterson,  Limited,  or 
their  creation,  if  T  might  say  so,  and  ally,  The  Canadian 
Lines,  Limited,  but  in  no  way  the  Elder,  Dempster  Company 
who  had  in  that  very  port  their  own  offices  and  agents  who 
never  were,  but  should  have  been,  asked  or  consulted  if  it 
ever  had  been  intended  to  bind  their  company. 

Then  at  the  suggestion  of  Mr.  Harling  a  draft  was 
drawn  for.  the  amount  of  the  account  arising  from  the  first 
transaction  upon  William  Peterson  Co.,  Limited.  I  do  not 
say  this  necessarily  waived  any  right  to  charge  the  party 
properly  chargeable  with  the  price  of  the  coal,  but  I  do 
think  it  an  important  fact  for  consideration  in  relation  to 
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the  question  of  knowledge  that  the  ship  was  then  under 
charter  party  to  the  William  Peterson  Co.,  Limited. 

With  such  knowledge  of  that  fact  on  the  part  of  appel- 
lants, of  which  evidence  meets  one  at  every  turn,  in  con- 
sidering the  cardinal  features  of  the  case  it  would  seem 
quite  impossible  to  suppose  that  the  appellants  imagined 
they  were  selling  on  the  credit  of  the  owners  of  the  ship 
or  to  anyone  at  all  authorized  to  bind  the  ship  itself  by  any 
Hen  or  charge. 

The  master,  even  if  by  representing  directly  the  owner, 
has  no  power  to  create  such  a  lien.  True,  the  owners  being 
rendered  liable  in  such  a  case,  the  Court  of  Admiralty  may 
get  possession  of  the  ship,  and  enforce,  by  sale  of  the  ship 
if  need  be,  its  judgment  for  the  debt  thus  created. 

This  case  is  not  within  the  range  of  operation  of  any 
such  principle  of  law,  or  of  any  other  principle  of  law,  that 
would  imply  the  right  in  anyone  concerned,  in  acting  here, 
to  bind,  on  these  facts,  the  ship,  or  the  owners  thereof.  The 
form  of  invoice  gives  the  transaction  no  greater  force. 

All  the  rights  springing  from  art.  2383  of  the  Code  in  a 
proper  case,  have  no  foundation  in  fact  to  rest  upon  here. 

I  do  not  see,  therefore,  that  I  am  called  upon  to  inter- 
pret that  article  of  the  Code,  so  as  to  determine  exactly  what 
the  phrase  "last  voyage''  occurring  therein  may  mean. 

To  reach  by  said  article  of  the  Code  such  results  as 
claimed  here  it  seems  to  me  necessary  to  refrain  from  look- 
ing at  anything  else  in  the  case  and  hold  that  a  ship  owner 
may  by  virtue  of  said  article  lose  his  ship  by  acts  not  his 
own  directly  or  indirectly,  but  of  some  one  acting  without 
his  authority.  Maritime  liens  may  arise  out  of  wholly  un- 
authorized  acts.  This  claim  is  not  founded-  on  one  of  such 
maritime  liens.  Nor  does  the  article  create  a  lien.  Nor 
did  the  law  on  which  it  was  founded  contemplate  doing  so  in 
that  sense.  Can  it  be  said  that  the  privilege  could  be  en- 
forced in  an  English  Court  in  Liverpool  as  a  maritime  lien 
could  be?  Article  1893  of  the  Code  defines  what  is  meant 
by  it  in  using  the  word  privilege. 

The  English  law  would  probably  have  as  the  law  of  the 
flag  of  the  ship  governed  the  li  ints  of  authority.  See  Lloyd 
V.  Guibert,  L.  B.  1  Q.  B.  115.  But  we  are  not  left  to  guess 
at  the  intention  of  the  parties  in  that  regard. 

It  is  by  the  clause  11  referred  to  above  put  beyond  dis- 
pute, that  only  by  the  law  of  England  are  we  to  find  the 
authority  for  binding  this  ship. 
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The  fact  that  the  owners  had  a  right  to  a  share  of  the 
profits  in  addition  to  the  sum  or  percentage,  fixed  for  com- 
pensation has  given  me  a  good  deal  of  concern.  In  some 
cases  the  owner's  interest  that  the  ship  should  sail  and 
earn  profits  has  been  found  a  determining  factor  in  imply- 
ing an  authority  in  the  master  to  bind  the  owner. 

But  on  the  whole  case  and  including  all  the  terms  of 
agreement,  and  especially  seeing  the  master  was  not  he  who 
ordered,  or  was  employed  by  the  owner,  I  do  not  think  that 
the  matter  of  right  to  profits  witliout  any  correlative  obliga- 
tion as  to  losses  can  outweigh  all  else.  I  have  not  been 
able  to  find  an  exactly  similar  case. 

Only  one  thing  remains,  and  that  is  the  extent  of  the 
rights,  if  any,  of  the  dernier  equipeur  under  art.  931  of  the 
Code  of  Procedure,  and  the  features  of  that  claim  of  the 
appellants  which  may  distinguish  it  from  all  else  I  have  said 
relative  to  facts  common  to  both  items  claimed. 

There  is  no  right  that  can  be  claimed  as. of  privilege  or 
lien  for  such  account,  but  there  is  a  right  given  to  stop  the 
vessel  and  all  therein  when  necessary  to  secure  a  debt  prop- 
erty incurred  for  equipment.  It  must,  however,  be  a  debt 
due  from  the  defendant  to  the  plaintiff. 

That  herein,  not  existing  when  the  proceedings  were 
taken,  can  any  after  ratification  or  adoption  made  it  such 
a  debt  ?  A  good  deal  may  be  said  in  favour  of  the  proposition 
that  the  respondents,  the  Elder,  Dempster  Company,  adopted 
this  last  order  and  liabilifv  thereon  as  theirs. 

ft' 

Can  the  owners  come  in  and  say  as  they  did  here,  give 
us  our  vessel  and  we  undertake  to  return  it,  if  it  be  ad- 
judged  we  are  liable,  and  by  that  means  carry  away  the  coal 
just  delivered,  and  use  it  and  profit  by  it  and  then  repudiate 
all  liabilitv  for  it? 

T  fear  these  acts  cannot,  in  this  action  at  all  events,  be 
held  to  shew  a  ratification  or  adoption,  and  in  either  case  a 
relation  back  that  would  bind. 

I  regret  to  find  a  most  righteous  claim  for  the  coal  with 
which  the  vessel  steamed  away  from  port  by  virtue  of  the 
respondents*  bail  cannot,  in  this  case,  at  least,  be  recovered 
from  them. 

I  am  compelled  to  hold  the  appeal  should  be  dismissed 
with  costs. 

Maclennan,  J.: — The  questions  on  this  appeal  relate 
to  a  steamship  called  the  *'  Lake  Simcoe  "  of  British  register, 
seized  in  the  month  of  September,  1904,  at  the  Port  of 
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Montreal,  under  process  for  the  enforcement  of  a  privilege, 
claimed  by  the  appellants  upon  the  vessel,  for  coal  supplied 
by  them  to  the  ship  while  lying  in  the  Port  of  Montreal. 

The  respondents,  Sir  Alfred  Ijewis  Jones  and  William 
John  Davey,  carry  on  business  as  ship  owners  in  England 
and  in  Montreal,  under  the  name  and  fonn  of  Elder  Demp- 
ster &  Co.,  and  being  the  owners  of  the  "T^ake  Simcoe," 
they  on  the  10th  June,  1904,  chartered  her  as  she  then  lay 
at  the  Port  of  Liverpool,  to  persons  by  the  name  of  William 
Peterson,  Limited,  for  six  months  from  the  sixteenth  of 
June,  1904,  fo!r  voyages  from  and  betwieen  Rotterdam, 
Havre  or  Dunkirk  and  Canadian  ports,  Quebec,  and  or, 
Montreal.  But  the  ship  was  under  no  circumstances  to  sail 
from,  or  to,  or  touch  at,  any  port  in  the  United  Kingdom, 
and  not  directly  or  indirectly  to  be  used  or  employed  in 
trading  between  any  United  Kingdom  ports  and  Canada. 

The  ship  commenced  the  voyages  between  tlie  named 
European  ports  and  Canada,  which  were  contemplated  by 
the  charter-party;  and  on  or  al)out  the  first  day  of  August, 
1904,  was  lying  in  the  port  of  Montreal ;  and  the  charterers 
on  that  day  obtained  from  the  appellants  a  supply  of  coal 
for  the  use  of  the  ship,  amounting  to  the  sum  of  $4,951.29. 
The  ship  afterwards  sailed  to  Europe,  and  returned  to 
Montreal;  and  on  or  about  the  6th  September,  1904,  ob- 
tained a  further  supply  of  coal  from  the  appellants  of 
the  value  of  $1,082.77.  The  charterers  soon  afterwards 
became  insolvent,  and  default  having  been  made  in  payment 
of  both  supplies  of  coal,  and  of  the  obligations  given  there- 
for, the  ship  was  arrested  by  way  of  privilege  for  both  sup- 
plies, and  the  question  in  the  appeal  is  whether  the  arrest 
of  the  ship  can  be  maintained  against  the  owners  for  both 
or  either  of  the  supplies. 

The  learned  trial  Judge  upheld  the  claim  of  the  plain- 
tiffs against  the  ship  for  both  supplies;  but  his  judgment 
was  reversed  on  appeal  to  the  Court  of  King's  Bench,  so 
far  as  it  maintained  the  seizure  and  directed  a  sale  of  the 
ship  to  satisfy  the  plaintiffs'  claim. 

The  two  claims  are  rested  upon  different  articles  of  the 
Code,  and  I  shall  first  consider  the  second  supply. 

The  claim  depends  upon  article  931  of  the  Code  of  Pro- 
cedure, and  article  2391  of  the  Civil  Code. 

Article  931  enables  a  creditor  in  certain  specified  circum- 
stances to  attach  the  goods  of  his  debtor  in  any  case  wherein 
the  defendant  is  personally  indebted  to  the  plaintiff  in  a 
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sum  exceeding  five  dollars.  But  there  is  nothing  in  the 
article  which  warrants  the  attachment  of  property,  such  as 
the  ship  in  the  present  case,  which  is  not  the  property  of 
the  dehtor,  or  the  attachment  of  one  man's  goods  for  an- 
other man's  debt.  Jones  &  Co.  were*  not  the  plaintiffs'  deb- 
tors, and  they  were  the  owners  of  the  ship.  Peterson  &  Co. 
alone  were  the  debtors,  and  they  were  only  the  charterers 
of  the  ship,  and  not  the  owners. 

But  it  was  urged  that  article  2391  C.  C.  made  Peterson 
&  Co.  the  owners  for  the  purposes  of  the  attachment,  be- 
cause it  declares  that  a  charterer  such  as  they  were,  is  held 
to  be  the  owner,  "with  the  rights  and  liabilities  of  an 
owner  as  respects  third  persons."  But  that  is  very  far  from 
declaring  that  the  charterer  may  charge  the  ship  with  his 
debts  or  liabilities.  It  is  the  rights  and  liabilities  of  tjie 
charterer  which  this  article  is  dealing  with  and  defining, 
not  those  of  the  owner.  I  think  this  article  means  only 
that  the  charterer  may  not  escape  liability  for  his  engage- 
ments with  third  parties,  in  the  management  of  the  ship 
under  his  charter,  by  saying  that  he  is  not  the  owner. 

I  also  think  that  article  2397  is  a  difficulty  in  the  way 
of  the  appellants,  for  the  owners  of  the  ship  were  present 
at  the  port  of  Montreal  by  agents  who  represented  them, 
and  it  is  not  pretended  that  they  authorized  the  purchase 
of  the  coal  in  question. 

I  am  therefore  clearly  of  opinion  that  the  judgment  is 
right  ^ith  respect  to  the  second  supply  of  coal,  and  should 
be  maintained. 

The  question  of  the  first  supply  is  one  of  greater  diffi- 
culty. 

That  article  declares  that  there  is  a  privilege  upon  ves- 
sels for  payment  of  the  following  debts: — 

(1)  The  costs  of  seizure  and  sale,  according  to  article 
1905; 

(2)  Pilotage,  wharfage  and  harbour  dues,  and  penalties 
for  the  infraction  of  lawful  harbour  regulations; 

(3)  The  expenses  of  keeping  the  vessel  and  rigging,  and 
of  repairing  the  latter  since  the  last  voyage; 

(4)  The  wages  of  the  master  and  crew  for  the  last  voy- 
age; 

(5)  The  sums  due  for  repairing  and  furnishing  the  ship 
on  her  last  voyage,  and  for  merchandise  sold  by  the  captain 
for  the  same  purpose; 
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(7)  Premiums  of  insurance  upon  the  ship  for  the  last 
voyage. 

There  are  other  two  sub-sections  (6)  and  (8),  and  the 
question  is  whether  the  first  supply  of  coal  was  furnished  to 
the  ship,  pour  son  dernier  voyage,  as  expressed  in  the  French 
version,  or  on  her  last  voyage,  as  expressed  in  the  English 
version. 

The  coal  was  supplied  at  the  request  of  the  charterers 
while  the  ship  was  lying  in  the  port  of  Montreal,  after 
which  she  proceeded  to  sea,  sailed  to  a  European  port,  and 
then  returned  to  Montreal,  when  the  seizure  was  effected. 

The  question  to  be  decided  is,  was  the  coal  supplied  on 
or  for  the  ship's  last  voyage.  In  other  worci^  what  is  the 
meaning  of  the  words  last  voyage,  as  used  in  s.-s.  (5)  ? 

The  meaning  of  the  word  voyage,  when  applied  to  a  ship, 
depends,  in  any  particular  case,  on  the  employment  in 
which  the  ship  is  engaged.  If  a  ship  of  war,  or  other  ship, 
is  sent  on  a  particular  expedition,  her  voyage  would  gener- 
ally include  her  return  home  as  a  voyage  of  convoy,  or  of 
exploration  or  discovery,  such  as  the  voyage  of  Columbus, 
Captain  Cook,  Jacques  Cartier,  and  other  famous  explorers. 

It  is  otherwise  in  the  case  of  the  great  Atlantic  passen- 
ger steamships.  In  their  case  I  think  speaking  generally, 
each  passage  across  the  sea  is  a  voyage,  and  I  think  the 
same  is  true  of  ships  like  that  in  question,  for  their  business 
is  similar  to  that  of  the  great  liners,  namely,  the  carrying 
of  passengers  and  cargoes  across  the  sea,  and  loading  and 
discharging  on  both  sides. 

The  ship  in  question  was  cliartered  in  Liverpool,  where 
she  was  then  lying,  expressly  for  voyages  between  certain 
named  European  ports  and  Canada,  and  she  was  to  be  deliv- 
ered to  her  owners,  when  the  charter  expired,  either  at 
Liverpool,  or  in  some  continental  port  at  the  option  of  her 
owners. 

The  ship's  first  voyage  began  in  Europe,  and  her  last  voy- 
age was  to  end  there,  whether  the  voyages  were  to  be  re- 
garded as  round  voyages,  that  is  including  the  crossing 
of  the  ocean  and  return,  or  whether  each  passage  across 
the  ocean  was  a  separate  voyage.  If  they  are  to  be  regarded 
as  round  voyages,  then  the  appellants  ought  to  succeed,  for 
in  that  view  the  coal  was  supplied  in  the  middle  of  a  voyage, 
and  the  seizure  was  made  in  the  middle  of  the  next  voyaf^e, 
and  while  it  was  still  incomplete. 
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The  same  conclusion  follows  if  the  voyages  are  to  be  re- 
garded as  round  voyages,  even  if  we  suppose  them  to  have 
commenced  in  the  port  of  Montreal. 

But  if  each  passage  across  the  ocean  iu  to  be  regarded 
as  a  voyage,  within  the  meaning  of  the  sub-section,  then 
the  coal  was  not  supplied  on  or  for  the  last  voyage,  for 
on  that  construction  she  would  have  made  a  complete  voy- 
age between  that  for  which  she  received  the  coal  and  her 
seizure. 

I  am  of  opinion  that  the  fair  and  obvious  meaning  of 
the  word  voyage,  as  applied  to  this  ship,  having  regard  to 
her  charter  and  her  employment,  and  to  the  ordinary  and 
common  use  and  understanding  of  the  word,  is  a  single  pas- 
sage across  the  ocean;  and  that  the  ship  having  made  two 
voyages  across  the  sea  between  the  supply  of  coal  and  the 
seizure,  the  s.-s.  (5)  of  the  article  is  inapplicable,  and  the 
seizure  cannot  be  maintained. 

I  am  further  of  opinion  that  the  same  conclusion  follows 
from  an  attentive  consideretion  of  s.-s.  (5)  itself. 

It  provides  a  remedy  for  supplies  and  repairs  obtained  for 
the  ship  in  two  ways,  namely,  first,  on  credit,  and  second, 
by  the  sale  of  cargo  by  the  captain  in  case  of  necessity,  as 
authorized  by  article  2399  of  the  Civil  Code.  The  voyage 
referred  to  in  the  sub-section  must  be  the  same  voyage 
with  reference  to  both  kinds  of  debts,  that  is  the  debt  for 
supplies  and  repairs  obtained  on  credit,  and  those  obtained 
by  sal0  of  cargo.  The  extreme  act  of  selling  merchandise 
for  repairs  or  furnishings  could  not  lawfully  be  resorted 
to  by  the  captain  either  at  the  leading  port,  before  sailing, 
or  at  the  port  of  discharge  after  arrival.  The  sale  which 
he  is  authorized  to  make  must  be  one  made  in  the  course 
of  his  voyage  at  some  way  port  of  call,  between  the  time  of 
loading  and  the  time  of  unloading  and  by  reason  of  neces- 
sity, to  enable  him  to  complete  his  voyage.  When  upon  the 
arrival  of  the  ship  at  the  port  of  discharge,  the  owner  or 
consignee  of  the  cargo,  or  any  part  of  it.  goes  to  the  ship 
for  his  goods,  and  finds  that  they  have  been  sold  by  the 
captain,  he  has  a  privilege  upon  the  ship  by  virtue  of  the 
sub-section.  The  conclusion  is  therefore  plain  that  the 
word  voyage  used  in  the  sub-section  means  a  voyage  between 
the  port  where  the  ship  has  been  loaded,  and  the  port  of 
discharge,  that  is,  in  the  present  case,  each  separate  passage 
across  the  sea. 
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That  being  so  the  seizure  for  the  first  supply  of  coal  was 
too  late,  and  was  unauthorized,  as  the  coal  was  not  supplied 
either  on  or  for  the  last  voyage. 

I  am  therefore  of  opinion  that  the  appeal  fails  and  ought 
to  be  dismissed  with  costs. 

Duff,  J.: — ^The  facts  in  evidence  in  this  case  do  not,  I 
think,  afford  any  satisfactory  reason  for  holding  a  passage 
of  the  respondent's  ship  from  Rotterdam  to  Montreal,  or  a 
passage  from  Montreal  to  Rotterdam,  to  be  other  than  that 
which  in  the  ordinary  sense  of  the  words  it  would  seem  to 
be — a  single  complete  voyage;  and  the  debt  upon  which  the 
appellants  base  their  claim  of  privilege  was  consequently 
not  incurred  upon  a  voyage  which  in  relation  to  the  pro- 
ceedings in  which  the  claim  is  made  was  in  fact  the  ship's 
last  voyage. 

Xor  do  I  see  anything  in  the  provision  of  the  Civil  Code 
which  we  are  called  upon  to  apply,  justifying  the  view  that 
a  given  voyage  can  for  the  purposes  of  the  enactment  be  re- 
garded as  the  "  last  voyage  *'  if  it  be  not  the  "  last  voyage '' 
in  fact.  It  is  not  disputed  that  assuming  a  given  voyage 
to  be  a  " voyage'*  within  the  meaning  of  the  phrase  in 
controversy,  it  is  the  "  last  voyage "  within  the  meaning 
of  the  enactment  only  when  it  is  the  voyage  last  preceding 
the  legal  steps  taken  to  enforce  one  of  the  rights  conferred ; 
and  it  follows  in  the  view  I  have  indicated — since  between 
the  complete  voyage  from  Montreal  to  Rotterdam  and. the 
proceedings  to  enforce  the  appellant's  claim  there  inter- 
vened a  complete  voyage  from  Rotterdam  to  Montreal — that 
a  debt  incurred  in  respect  of  supplies  furnished  for  the 
first  of  these  voyages  cannot  be  made  a  foundation  for  a 
valid  claim  of  privilege;  and  that  the  appellants'  claim  being 
based  upon  such  a  debt  must  fail. 

Appeal  dismissed. 

NOVA  SCOTIA. 
The  Full  Court.  April  4th,  1908. 

STAVERT  ET  AL.  V.  LOVITT  et  al. 

Banks  and  Banking — Insolvency — Winding-up  —  Dividends 
Paid  Impairing  Capital — Directors — Negligence — Breach 
of  Trust — Illegal  Borroiving — Fraud  on  Shareholders — 
Connivance  of  Directors  in  Wrongdoing  of  Bank's  Officers 
— Action  against  Directors  by  Curator — Liability, 

Appeal  from  the  judgment  of  Townshend,  J.,  in  favour 
of  defendants  in  an  action  brought  by  the  plaintiff  William 

VOL.  v.  B.LrB.  NO.  1~S 
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E.  Stavert,  curator  of  the  insolvent  Bank  of  Yarmouth,  ap- 
pointed under  the  provisions  of  the  3ank  Amendment  Act, 
1I»00,  and  liquidator  appointed  under  R.  S.  C.  e.  139,  tht 
Winding-up  Act,  for  the  purpose  of  winding  up  said  bank 
and  the  defendants'  president  and  directors  of  said  bank,, 
claiming  an  account  of  dividends  paid  out  by  which  the  capi 
tal  of  the  bank  was  impaired  and  repayment  thereof,  and  *ilso 
an  account  of  amounts  lost  to  the  bank  by  reason  of  misfe'^.s- 
ance  or  breaches  of  trust  of  the  defendants  and  repayment 
thereof,  and  an  account  of  moneys  lost  to  the  bank  by  reason 
of  the  negligence  of  defendants  in  their  office  of  directors  of 
said  bank,  and  judgment  therefor.  The  Bank  of  Yarmouth 
was  subsequently  added  as  a  plaintiff. 

H.  Mclnnes,  K.C.,  and  A.  B.  Morine,  K.C.,  for  plaintiffs. 

H.  A.  Lovett,  K.C.,  and  E.  H.  Armstrong,  for  defendants. 

« 

Meaqheb^  J . : — The  defendants,  who  were  the  directors  of 
the  bank  at  its  suspension  in  March,  1905,  are  charged  with 
malfeasance  and  breach  of  trust  in  several  matters;  but  those 
relied  on  were:  (1)  The  payment  of  dividends  when  no  pro- 
fits were  earned,  and  which  they  knew  impaired  the  capital, 
and  knowingly,  wilfully,  and  contrary  to  the  statute,  concur- 
ring in  the  payment  of  dividends  impairing  tlie  capital. 
(2)  Purchasing  and  holding  real  estate  in  contravention  of 
the  Banking  Act.  (3)  Purchasing  as  direc^tors,  bills  drawn 
by  Beddings,  an  insolvent  firm,  upon  persons  having  no  ex- 
istence and  using  the  bank's  funds  to  pay  therefor,  discount- 
ing notes  of  that  firm  which  were  worthless  and  making  large 
advances  to  such  firm  without  security  or  upon  securities  the 
defendants  knew  were  worthless ;  permitting  that  firm  to  over- 
draw its  account  largely,  and  finally  failing  to  exercise  super- 
vision over  the  business  or  affairs  of  the  bank,  and  that  in 
the  particulars  mentioned  the  defendants  were  gil^lty  of  gross 
negligence. 

John  Ijovitt  became  a  director  in  187-4,  and  president  in 
1900.  Crowell  became  a  director  in  1894,  and  vice-president 
in  1900,  while  Augustus  Cann  and  Leslie  Lovett  were  elected 
m  1900,  and  Bradford  Cann  in  July,  1901. 

The  paid-up  capital  was  $300,000,  and  the  shareholders 
were  subjected  to  a  double  liability  upon  their  shares.  The 
entire  loss  to  the  shareholders  was  $530,000 ;  $260,000  there- 
of was  paid  on  the  double  liability.  Ten  dollars  per  share 
has  been  repaid  them  by  the  liquidator,  and  a  further  S!uall 
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payment  is  looked  for.     All  claims  have  been  paid  and  the 
expenses  of  liquidation  provided  for. 

The  bank  was  probably  insolvent  in  1900  or  very  soon 
after;  but  the  defendants  had  no  suspicion  and  no  reason  to 
suspect  it  was  so  until  about  August,  1904. 

The  suspension  was  due  to  losses  made  on  tlie  transac- 
tions had  with  W.  H.  Heddings  and  his  firm  of  W.  H.  Red- 
dings  &  Sonp. 

The  purchase  of  the  real  estate  was  made  in  good  faith 
and  was  not  ultra  vires.  It  was  prompted  by  a  desire  to  re- 
cover through  a  resale  at  a  profit,  part  of  the  debt  from  the 
then  owners  to  the  bank  and  was  at  most  an  error  of  judg- 
ment in  a  matter  of  business. 

The  purchase  was  not  a  breacli  of  the  statute.  The  only 
consequence  therefore  is  the  possible  forfeiture  of  the  land 
to  the  Crown  upon  a  proper  proceeding  for  tliat  purpose  for 
holding  it  beyond  the  statutory  period.  No  such  proceeding 
has  been  taken  and  no  injury  shewn  beyond  possible  loss  of 
interest.  The  defendants  failed  to  make  a  satisfactory  sale 
and  the  title  remained  in  Crowell  for  the  bank  until  July, 
1905,  when,  at  the  instance  of  the  liquidator,  he  conveyed  it 
to  the  bank.  John  Lovitt  and  (crowell  were  directors  at  the 
time  of  the  purchase.  The  others  were  not.  I  am  unable  to 
say  the  judgment  below  is  wrong  on  that  subject. 

The  following  findings  were  made: — 

First. — There  was  nothing  fraudulent  in  the  conduct  of 
the  defendants,  collectively  or  individually,  in  tlie  manage- 
ment of  the  bank's  affairs,  but  there  was  considerable  that  was 
unbusiness-like,  and  while  more  or  less  negligence  and  in- 
capacity were  shewn,  yet  it  was  not  gross  negligence,  and 
thev  were  therefore  not  liable. 

Secondly. — The  cashier  was  assistcMl  by  a  staff  of  com- 
potent  officials,  in  all  of  whom,  including  Johns,  the  cashier, 
the  defendants  had  full  confidence  as  to  their  honesty, 
fidelity  and  capacity.  They  relied  implicitly  on  the  cashier's 
reports  and  statements,  and  acted  upon  them  accordingly. 

Thirdly. — The  cashier  abused  their  confidence  and  con- 
cealed  from  them  all  the  facts  toucliing  Redding's  accx)unt, 
and  their  business  with  the  bank  and  the  absence  of  closer  in- 
vestigation by  the  defendants,  was  due  to  their  over- weening 
confidence  in  his  ability  and  integrity. 

The  learne<i  Judge  also  said  he  saw  nothing  to  lead  him  to 
doubt  the  truthfulness  of  the  evidence  given  by  the  defend- 
ants. 
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Six  per  cent,  dividends  were  paid  for  1896  and  1897,  and 
thereafter  five  was  paid  each  year,  including  1904,  which 
latter  was  declared  at  the  end  of  December^  1904^  and  paid  in 
February,  1906. 

The  facts  connected  with  the  dividends  will  appear  from 
the  description  of  the  general  affairs  of  the  bank  and  the 
Beddings'  account,  and  peed  not  be  treated  of  separat^y. 

It  was  not  contended,  except  in  the  way  I  shall  presently 
mention,  that  the  finding  as  to  the  absence  of  fraud  was 
erroneous,  but  it  was  insisted  that  there  was  gross  negligence, 
and  if  the  defendants  did  not  know  of  long  before  1904  the 
state  of  the  Reddings'  account,  it  was  because  they  wilfully 
abstained  from  making  any  inquiry  and  shut  their  eyes  to 
the  facts,  and  the  law  regarded  such  conduct  as  gross  negli- 
gence and  bordering  on  fraud. 

It  was  also  contended  there  was  moral  obliquity  in  respect 
to  events  after  August  18th,  1904,  and  the  hopes  sustained 
thereafter  through  the  cashier's  dealings  with  Beddings. 

The  defendants  met  as  a  board  twice  a  week,  when  local 
paper,  submitted  for  discount,  came  before  them  for  approval 
or  rejection.  What  was  regarded  as  local  and  therefore  to 
come  before  the  board,  was  negotiable  paper  of  parties  in 
Yarmouth  county  and  the  two  adjoining  counties.  The' 
great  bulk  of  it  was  made  by  parties  residing  in  Yarmouth 
town. 

The  amount  which  thus  came  before  the  board,  and  w.is 
discounted,  averaged  about  $60,000  in  each  year  for  a  series 
of  years  preceding  the  suspensions.  Beddings'  local  paper 
constituted  a  substantial  proportion  of  that  amount.  The 
total  loss  on  this  branch  was  only  about  $10,000. 

Bills  or  drafts  drawn,  no  matter  by  whom,  upon  parties 
outside  of  the  counties  referred  to,  as  well  as  notes  made  out- 
side of  that  area,  those  at  any  rate  in  favour  of  the  Bed- 
dings, did  not  come  before  the  board  at  all,  but  were  dealt 
with  exclusively  by  the  cashier  alone,  upon  his  own  judgment 
and  without  reference  to  any  of  the  defendants  whether  they 
were  to  be  handed  in  for  collection  merely  or  to  be  cashed. 
The  percentage  of  drafts  from  Beddings  which  had  bills  of 
lading  attached  and  which  passed  through  the  hands  of  the 
cashier  alone,  was  merely  nominal.  The  defendants,  however, 
were  led  to  believe  the  fact  was  otherwise. 

The  cashier  disregarded,  to  a  large  extent,  if  not  wholly, 
the  practice  as  to  what  was  deemed  local  paper,  and  included 
in  the  cashing  and  discounts  by  himFcIf  alone,  a  large  amount 
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for  Redclmgs,  which,  being  local,  should  have  gone  before  the 
board.  In  addition  to  the  discounts  given  by  him  to  that 
firm  he  permitted  it  to  overdraw  their  accounts  largely. 
Many  of  the  drafts  which  he  cashed  for  Beddings  were  drawn 
by  them  upon  parties  all  over  Canada,  many  of  whom  never 
existed.  Many  others  never  had  any  dealings  with  them  and 
upon  some  who  never  were  in  business  and  others  who  were 
dead  or  who  had  gone  out  of  the  country  years  before. 

Johns,  of  course,  knew,  at  an  early  stage,  that  nearly  all 
their  drafts  were  fictitious.  His  conduct  as  early  as  1900 
and  probably  before  was  fraudulent.  He  would  be,  therefore, 
all  the  more  likely  to  keep  all  knowledge  of  his  irregular 
transactions  with  Beddings  concealed  from  the  defendants 
who  confided  in  him  down  to  a  period  and  to  an  extent  that  is 
surprising  even  considering  their  entire  good  faith. 

W.  H.  Bedding,  in  1892,  removed  from  Hebron,  a  suburb 
of  Yarmouth,  into  that  town.  His  business  to  that  time  was 
small.  He  then  owed  the  bank  several  thousand  dollars,  for 
which  he  gave  a  mortgage,  but  upon  which  nothing  was  ever 
paid.  It  is  now  represented  by  an  account  exceeding  $8,000, 
which  was  called  "  special "  upon  the  bank's  books. 

In  February,  1903,  he  took  his  sons  into  partnership  at 
Johns'  suggestion  under  W.  H.  Beddings  &  Sons.  The  sons 
had  no  means. 

If  the  cashier  regarded  the  elder  Beddings  or  his  sons  as 
of  good  credit  or  good  business  standing  at  any  time  in  their 
respective  business  careers,  the  other  bankers  and  bank  agen- 
cies there  did  not,  nor  did  manv  of  the  business  men  of  that 
town,  including  some  of  the  defendants. 

The  defendants  knew  Johns  was  making  discounts  for,  or 
advances  to.  Beddings  upon  their  drafts,  but  it  appears  to  be 
the  usual  course  to  entrust  that  branch  of  business  to  the 
cashier  because  of  the  delay  and  inconvenience  liable  to  arise 
from  consulting  the  board.  They,  however,  believed,  re- 
lying upon  Johns^  assurances,  that  the  discounts  or  advances 
so  made  were  upon  bona  fide  drafts  on  Beddings'  customers 
with  bills  of  lading  or  invoices  attached,  and  that  while  the 
amount  was,  to  their  knowledge,  large,  yet  the  bank  held  that 
firm's  customers'  paper  for  it,  which  Johns  calls  "rated 
paper/'  and  was  good  for  the  amount.  By  "  rated  paper  " 
Johns  presumably  meant  tlie  paper  of  customers  who  were 
rated  by  the  commercial  agencies  as  in  good  credit  and  good 
for  what  they  owed  Beddings  and  beyond  that.     Such  was 
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evidently  the  meaning  the  defendants  drew  from  his  reports 
to  them  on  that  subject. 

When  the  president  learned  the  amount  was  large,  he  in- 
structed Johns  not  to  let  the  Beddings  have  any  more  money, 
but  made  no  inquiry  or  examination  into  their  account,  and 
took  no  steps  to  enforce  obedience  to  his  directions  not  to  see 
whether  they  were  observed  or  not. 

Johns'  assurances  and  reports  to  the  defendants  in  respect 
to  these  matters  were  grossly  untrue,  and  they  were  deceived 
by  them. 

The  written  statements  supplied  by  Johns  montlily  for 
transmission  to  the  Finance  Minister,  as  well  as  those  sub- 
mitted annually  for  the  general  meeting  were,  as  to  amounts 
under  the  various  headings,  probably  substantially  correct, 
except  perhaps  as  to  profits  and  reserve  in  the  annual  state- 
ments and  as  to  classification  in  respect  to  current  loans. 
The  vice,  to  borrow  a  phrase,  was  not  so*  much  in  the  books 
upon  their  face,  nor  in  the  reports,  but  in  the  utter  worthless- 
ness  of  the  bills  and  notes  which  he  received  from  Reddings 
and  cashed  for  them.  By  far  the  largest  part  of  these  had 
not  been  accepted  and  were  almost  wholly  fictitious,  and  when 
not  so  had  no  business  foundation.  There  was  also  from 
early  in  1903  a  large  overdraft  and  a  considerable  one  even 
before  then.  All  of  these  were  classed  under  the  heading 
"  Notes  discounted,  current  loans,  and  other  assets,  etc.'' — 
in  the  annual  statements  and  the  monthly  reports  as  well.  It 
was  also  untrue  that  the  estimated  loss  in  respec*t  to  bad  debts 
had  been  written  off.  The  representations  thus  made  to  the 
defendants  were  deceptive  in  classification  and  largely  untrue. 

The  evidence  of  the  experts  who  examined  the  books  (and 
which  was  not  impugned)  sliewed  that  Reddings'  liability, 
which  was  about  $51,000  in  1895,  rose  rapidly  each  year  until 
in  1900  it  was  alwut  $240,000 ;  in  1901  it  was  nearly  $340,- 
000;  in  1902,  $449,1'?'0;  in  1903  over  $475,000,  and  in  1904, 
over  $490,000,  while  in  1905  it  was  $495,537.  The  actual 
amount  at  the  suspension  was  in  excess  of  $480,000,  of  which 
all  but  $5,000  was  then  overdue.  Of  Reddings'  gross  liability 
$50,000  matured  in  1902 ;  $250,000  was  covered  by  drafts  not 
accepted  and  of  which  $44,000  was  dated  in  1902',  $148,000 
in  1903  and  over  $57,000  iri  1904. 

Reddings'  drafts  began  to  come  back  unaccepted  in  large 
quantities  in  1899;  these  increased  in  1900;  still  further  in 
*  1901  and  more  so  in  1902,  and  still  more  in  1903. 
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The  total  amount  realized  from  Reddings'  estate  and  those 
liable  upon  their  paper  held  by  the  bank  was  only  $20,734, 
leaving  a  loss  of  about  $460,000.  The  amount  received  from 
the  parties  upon  their  paper  was  less  than  $8,500,  about 
$70,000  of  the  paper  in  the  bank  was  advertised  for  Bale  by 
tender,  and  the  best  bid  was  $6,500. 

Keddings'  overdraft  at  the  suspension  was  $103,000  apart 
from  the  mortgage  account.  Up  to  the  beginning  of  1903 
the  drafts  which  Johns  alone  handled  were  renewed  or  re- 
placed by  others — at  least  to  a  considerable  extent,  and  were 
80  managed  as  not  to  appear  overdue  upon  the  books  to  any 
alarming  extent.  In  January  of  that  year  another  course 
was  pursued  which  St  a  vert  says  gave  the  appearance  of  a 
material  reduction  in  the  bills  local  and  remitted  for  that 
firm.  It  is  thus  explained  by  E.  P.  Stavert,  the  large  amount 
of  paper  coming  due  was  allowed  as  it  matured,  or  was  re- 
turned not  accepted,  to  remain  unpaid  on  the  books,  and 
nothing  was  done  to  renew  or  replace  it.  In  tliat  year  the 
Reddings'  overdraft  increased  over  $80,000.  This  was  be- 
cause cheques  given  by  them  to  retire  "  bills  remitted  "  and 
dishonoured,  were  passed  by  the  cashier  and  charged  to  over- 
draft.    All  knowledge  of  this  was  kept  from  the  defendants. 

Charges  were  made  by  the  cashier  upon  all  the  Reddings' 
transactions,  either  by  way  of  discount,  commissions,  or  col- 
lection charges;  but  principally  I  believe  under  the  first  of 
these  items,  and  these  constituted  a  large  part  of  the  supposed 
profits  of  the  banlc  meanwhile.  When  the  change  was  made 
in  1903  and  the  drafts  which  came  back  were  received  or  re- 
placed, the  changes  in  respect  to  the  latter  ceased  and  the 
so  called  profits  diminished  accordingly.  It  is  difficult  to  see 
how  in  any  sense  there  were  any  profits  during  the  last  five 
or  six  years  of  the  bank's  life  from  that  part  of  Reddings' 
account  which  Johns  managed.  Their  transactions  were 
practically  wholly  fictitious,  or  worthless,  no  money  worth 
naming  came  from  them  to  the  bank. 

It  was  the  bank's  money  which  was  applied,  because,  when 
a  charge  was  made  it  was  taken  out  of  the  sum  advanced,  but 
as  practically  no  money  ever  came  back  to  the  bank,  the 
profits  were  illusory.  There  was  really  no  security  held  for 
Reddings'  liability,  which  eventually  absorbed  its  entire  paid 
up  capital,  any  reserves,  if  any  such  existed,  its  current 
deposits,  as  well  as  about  one  half  of  the  interest  bearing  de- 
posits then  on  hand. 
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In  1903  and  1904  their  liability  respectively  was  about 
$365,000  and  $480,000— all  practically  valueless.  Yet  in 
those  years  the  annual  statement  only  shewed  an  aggregate  of 
about  $36,000  for  past  due  account  "estimated  loss  written 
off."  If  tlieir  liability  even  for  1898  or  1899,  appeared  as  it 
should  have,  as  a  bad  debt,  which  it  was  in  fact,  it  would  have 
shewn  that  all  the  reserve  was  lost  and  a  substantial  part  of 
the  paid  up  capital  as  well.  The  amount  in  1900  was  nearly 
sufficient  to  absorb  tlie  stated  reserve  and  the  paid  up  capital 
too;  in  1901  it  was  large  enough  to  do  so,  and  in  each  suc- 
ceeding year  it  went  far  beyond  both.  There  is  no  evidence, 
at  least  we  were  not  referred  to  any,  to  shew  how  the  reserve, 
or  the  reported  profits  in  the  annual  statement,  were  made 
up. 

Reference  was  made  to  the  discussions  at  the  board  meet- 
ings about  Beddings'  account,  its  extent,  and  the  anxiety  dis- 
played over  it.  But  the  evidence  as  to  that  can  fairly  be  read 
as  having  reference  to  their  local  discount,  and  not  to  that 
contracted  with  Johns.  But  if  not,  their  reliance  upon 
Johns'  assurances  already  mentioned  affords  them  their  only 
protection  for  acts  prior  to  August  1,  1904. 

Even  when  tliev  learned  at  that  time  the  extent  of  Bed- 
dings'  liabilities  they  accepted  Johns'  assurances  that  he 
had  raised  customers'  paper  for  it,  and  were  lulled  into  the 
belief  (I  thiuK  "hope"  would  probably  better  express  the 
state  of  their  minds)  that  the  loss  on  it  would  not  exceed 
$180,000.  But  even  that  fact  shewed  the  entire  unreliability 
of  Johns'  previous  assurances  of  the  value  of  what  was  held 
for  that  account  and  weigh  heavily  against  the  defendants  in 
respect   of  transactions  after  that,  with  Beddings'. 

John  Ijovitt's  evidence  was  assailed  for  want  of  consistency 
and  candour  touching  an  arrangement  between  the  cashier 
and  Beddings  about  notes  to  cover  their  indebtedness,  the 
partnership  formation,  and  an  allenfcd  understanding  on  the 
part  of  the  bank,  to  carry  the  firm  along — said  to  have  been 
made  about  February,  1903. 

A  careful  perusal  of  his  entire  evidence  on  the  point, 
taken  fairly  together,  and  in  the  light  of  tlie  questions,  will 
shew  he  was  aware  of  the  partnership  arrangement  and  ad- 
mitted the  fact — but  denied  knowledge  of  the  notes — and  the 
arrangement  to  carry  the  firm  along.  At  any  rate  it  was,  I 
think,  evident  that  when  he  answered  the  questions  near  the 
foot  of  page  195,  two  of  them  negatively,  and  the  next  one 
affirmatively,  he  understood  the  former  to  have  reference  to 
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an  arrangement  to  carry  the  firm  and  its  business  along. 
That  view  makes  his  evidence  consistent^  while  any  other 
renders  it  inconsistent^  and  apparently  deliberately  untrue 
in  part.  Something  I  cannot  readily  assume  of  one  whose 
character  for  honesty  and  truthfulness  stands  very  high  in 
the  estimation  of  all  who  knew  him. 

The  annual  statements  between  1896,  and  the  end  of  1904, 
shewed  a  decline  in  the  bank's  assets  of  nearly  $350,000 — 
from  $1,073,000  to  $728,000.  Interest  bearing  deposits 
which  were  $535,000  in  1896,  were  only  $237,000  in  1904 ; 
the  decline  was  continuous.  Current  loans,  etc.,  in  1896 
were  $587,000,  and  in  1904,  about  $40,000  more. 

In  1896  there  was  due  from  other  banks  $275,192;  in 
1900  it  was  $125,000,  and  thereafter  the  decline  was  so  sharp 
that  in  1903  it  was  but  $20,942,  and  in  1904  nearly  $6,000 
less.  On  the  other  hand  there  was  no  liability  to  other  banks 
prior  to  1903 ;  in  that  year  it  was  over  $31,000,  and  in  1904 
it  was  $43,000.  Between  1896,  nnd  1904  its  own  notes  in 
circulation  diminished  about  $23,000,  and  in  the  same  period 
its  specie  and  Dominion  notes  decreased  over  $50,000,  while 
its  investments  meanwhile  fell  steadily  from  $91,600  to  $33,- 
650.  The  earning  power  of  the  bank  was  materially  lessened 
accordingly,  and  especially  because  of  the  large  reduction  in 
interest  bearing  deposits. 

In  October,  1903,  local  depositors  were  withdrawing  their 
interest  bearing  deposits  quite  fast.  That,  however^^  may 
have  been  due  to  some  other  cause  than  lack  of  confidence  in 
the  stability  of  the  bank — or  what  was  known  outside  of  Red- 
dings^  account  with  the  bank. 

About  that  time  the  bank  obtained  a  credit  with 'the  Bank 
of  Nova  Scotia  for  $25,000,  which  was  increased  later  to 
$40,000.  The  president  gave  his  note  for  the  former,  and  the 
directors  for  the  latter. 

It  was  claimed  the  letters  of  the  Royal  Bank  of  December, 
1902,  and  January,  1903,  were  before  the  board,  but  if  not 
the  defendants  knew  their  contents. 

• 

If  they  saw  them  or  were  aware  of  their  contents  at  or 
about  that  time  and  wilfully  or  carelessly  ignored  what  they 
disclosed,  they:  were  guilty  of  gross  negligence.  If  the 
learned  trial  Judge  accepted  that  contention  he  muvst  have 
held  them  liable  for  losses  through  Reddings  after  that.  I 
regard  his  finding  as  opposed  to  the  appellants'  claim  in  this 
particular. 
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I  am  unable  to  regard  the  evidence  as  shewing  tliat  tliey 
saw  the  letters,  heard  them  read,  or  became  aware  of  their 
contents.  It  was  said  Augustus  Cannes  evidence  did  not 
deny  they  were  read  before  the  board.  He  says  he  never  saw 
them ;  if  read  before  the  board  or  produced  when  he  was  pre- 
sent, he  must  have  seen  them,  and  I,  therefore,  accept  his 
statement  as  «  denial  of  both  aspects.  The  leflrned  trial 
Judge  treated  their  evidence  as  truthful,  and  I  feel  obliged 
to  regard  his  findings  as  necessarily  covering  both  aspects, 
viz.,  that  they  neither  saw  the  letters,  nor  knew  their  con- 
tents. I  am  not  prepared  taking  the  strongest  possible  view 
to  overturn  his  conclusions  on  this  branch. 

It  is  nltogether  improbflhle  Johns,  who  h«(1  so  nnirli  to 
conceal  and  must  have  been  anxious  to  avert  the  disclosures 
the  letters  would  have  made,  would  bring  to  the  notice  of  his 
board  a  series  of  facts  so  damaging  to  himself  and  which  he 
must  have  believed  would  mean  his  dismissal  in  disgrace. 

There  is,  however,  force  in  the  fact  which  was  known  to 
the  board  that  the  Royal  Bank  desired  an  increase  of  credit 
from  their  bank.  The  defendants  did  not  seem  to  appreciate 
its  real  significance;  and  it  cannot  well  be  said  that  their 
failure  to  do  so  made  them  liable  for  negligence  in  respect  to 
subsequent  events  which  might  perhaps  have  been  prevented 
if  they  realized  the  full  import  of  the  demand  thus  made. 

These  observations  apply  as  well  to  the  change  of  agency 
from  the  Boyal  to  the  British  Bank,  which  followed  almost 
immediately.  Johns'  conduct  and  representations  in  connec- 
tion with  the  situation  at  that  juncture,  no  doubt,  had  much 
to  do  in  producing  the  impression  upon  the  defendants  that 
there  was  no  cause  for  alarm  or  inquiry. 

During  the  period  beginning  with  1896  and  ending  with 
the  suspension,  the  annual  statement  shewed  there  was  about 
$600,000,  speaking  roughly,  in  the  shape  of  "notes  dis- 
counted, current  loans,  etc.''  Its  assets  were  but  little  over  one 
million  dollors.  Consequently,  about  three-fourths  thereof  was 
to  their  knowledge  loaned  under  that  heading,  only  about-one- 
tenth  of  which  was  contracted  under  their  supervision,  and 
the  other  nine-tenths  through  the  cashier  alone. 

Upon  this  basis  it  was  contended  that  ordinary  care  and 
diligence  demanded  the  defendants  should  have  examined  into 
the  securities  representing  so  substantial  a  portion  of  the 
capital  and  assets ;  they  failed  to  do  so.  at  any  time,  and  were 
liable  for  losses  which  such  diligence  would  have  prevented. 
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If  they  were  under  that  obligation  it  is  not  easy  to  acquit 
them  of  a  degree  of  negligence  bordering  closely  on  that  which 
might  be  termed  gross  or  culpable  in  the  circumstances. 
Lord  Halsbury  appeared  to  think  it  was  not  directors'  duty 
to  detect  frauds  (Dovey  and  Corey),  and  from  their  confi- 
dence in  Johns'  efficiency  and  reliability  tliey  wore  perhaps 
not  under  an  obligation  to  examine  or  value  the  securities 
held. 

They  cannot,  assuming  the  existence  of  such  a  duty,  shel- 
ter themselves  under  alleged  inexperience,  nor  incapacity  for 
the  duties  of  directors. 

The  law,  I  conceive,  requires  me  to  hold  that  when  they 
accepted  the  position  of  directors  they  thereby  prima  facie 
impliedly  undertook  that  they  respectively  had  rea.<<onable 
skill  and  ordinary  diligence  fit  for  the  business  in  which  they 
engaged..  See  Story  on  Agency,  sec.  140.  Beven  on  Negli- 
gence, vol.  2,  page  1274;  Jessel,  M.R.,  in  Forrest  Dean  Co., 
10  C.  P.,  452,  and  Fuller,  C.J.,  in  Briggs  v.  Spaulding,  141 
r.  S.  132. 

The  law,  however,  seems  to  call  for  proof  of  gross  negli- 
gence before  a  liability  can  be  imposed  upon  directors.  It  is, 
therefore,  a  question  of  fact  and  has  been  found  adversely 
to  the  argument  just  alluded  to ;  and  in  addition  there  is  the 
great  weight  to  be  given  to  the  consideration  that  they  relied 
and  were  entitled  to  rely,  upon  their  confidence  in  the  bank 
officials,  and  upon  their  reports  and  statements.  They  had 
a  right  to  expect,  too,  that  if  anytliing  at  all  seriously  wrong 
was  being  done  by  Johns,  it  would  come  to  the  notice  of  the 
accountant  or  teller,  who  would  inform  them  of  it. 

Whatever  my  conclusion  might  have  been  upon  thege  and 
similar  facts,  if  I  had  been  the  trial  Judge,  T  cannot,  as  to 
matters  before  the  18th  of  August,  see  my  way  clear  to  over- 
turn the  findings  made  founded  as  they  are  upon  more  or  less 
conflict  of  fact,  upon  inferences  from  facts,  some  of  which 
were  undoubted  and  some  disputed.  Moreover,  it  would  be 
unfair  to  judge  the  defendants  by  the  event — and  one  has  to 
guard  against  being  influenced  unduly  by  it. 

A  director  is  not  obliged  to  examine  the  books,  but  if  he 
becomes  aware  of  anvtliing  which. reasonably  suggests  tlie  need 
of  an  inquiry,  it  is  his  duty  to  ascertain  from  tlie  officials 
what  it  means  and  to  seek  full  information  and  explanation 
regarding  it;  and  if  in  the  course  thereof  he  should  be  mis- 
led by  them  he  is  not  blamable  if  he  abstains  from  further 
inquiry — unless  there  are  circumstances  connected  with  the 
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incident,  or  the  explanation,  which  cast  a  doubt  upon  the 
latter,  or  point  to  the  need  of  prudence  proper  to  be  employed. 

There  may  be  room  for  a  distinction  as  to  the  liability  of 
the  directors  and  the  degree  of  care  to  be  exercised  by  them 
in  matters  of  mere  routine,  such  for  example  as  verifying  the 
securities  and  assets  of  the  bank,  counting  the  cash  from  time 
to  time  and  matters  of  that  class,  where  mere  inspection  or 
examination  only  is  necessary,  and  that  demanded  of  them 
in  the  general  business  affairs  of  the  bank,  such  as  making 
loans,  estimating  the  value  of  securities  offered,  abstaining 
from  suing  parties  whose  liabilities  were  overdue  and  other 
transactions  of  a  kindred  character  calling  for  the  exercise  of 
judgment  and  discrimination  and  in  respect  to  which  opinions 
may  differ  and  mistakes  often  occur;  but  the  authorities  I 
have  seen  do  not  appear  to  recognize  any  distinction  in  prin- 
ciple in  this  particular.  I  shall,  therefore,  abstain  from  dis- 
cussing the  point. 

Augustus  Cann  after  the  18th  of  August  began  an  in- 
■  vestigation  into  the  paper  held,  but  failed  to  .discover  that  the 
great  bulk  of  Keddings'  drafts  had  not  been  accepted,  or  were 
long  overdue,  Johns  gave  him  material  from  them  and  he 
took  down  the  amounts  and  parties.  He  trusted  Johns  to 
give  him  correct  information,  but  he  deceived  him.  He  tried 
the  same  tactics  with  Thorne  at  the  outset  of  the  letter's  in- 
vestigation, but  being  an  expert  tlie  trick  failed. 

Cann  with  Johns'  aid  estimated  the  loss  would  not  exceed 
$180,000,  but  if  they  ascertained  the  facts  their  knowledge  of 
Beddings'  financial  standing  would  at  once  have  told  them  it 
would  be  more  than  twice  that  sum,  enough  to  swamp  the 
entire  assets  and  nearly  the  whole  of  the  double  liability,  too. 

It  was  agreed  that  while  the  decision  shewed  that  directors 
were  entitled  to  rely  upon  their  officers  and  could  justify 
accepting  their  statements  unless  suspicious  circumstances 
existed  to  their  knowledge  adapted  to  stimulate  inquiry  on 
their  part — ^yet*  this  meant  no  more  than  that  they  could 
justify  relying  thereon  only  where  it  could  be  shewn  they  had 
done  all  that  reasonable  care  and  prudence  demanded — but 
were  deceived  in  matters  of  detail  which  they  could  not  be 
expected  to  overtake. 

It  was,  therefore,  urged  that  their  having  to  borrow  from 
the  Bank  of  Nova  Scotia,  apparently  to  meet  withdrawals  of 
interest  bearing  deposits  was  quite  enough  to  compel  inquiry 
as  to  the  need  for  such  a  step,  and  why  they  had  not  enough 
money  in  hand  for  needs  of  the  hank ;  that  Johns'  assurances 


iSTAVKRT  ET  AL  v.  LOVJTT  ET  AL.  45 

and  explanations  were  too  trivial  and  absurd  to  stop  such  an 
inquiry;  that  the  situation  was  strong  enough  to  create  dis- 
trust in  the  mind  of  any  reasonably  cautious  man  as  to  the 
position  of  the  bank^s  credit  and  affairs;  and  further,  they 
were  more  or  less  alarmed,  as  was  shewn  by  their  endeavour 
to  get  information  about  that  time  from  Johns,  touching  the 
Beddings'  account — ^yet  in  the  face  of  all  this  they  did  noth- 
ing. The  circumstances  enumerated  shewed  that  Johns  was 
not  entitled  to  their  confidence.  They  should,  therefore,  have 
had  a  complete  inquiry,  or  dismissed.  Johns  for  failing  to 
slipply  them  with  the  information  they  required  of  him,  and 
in  addition,  they  should  have  kept  a  close  watch  over  Red- 
dings'  account,  and  the  more  so  as  the  president  and  one  other 
directors  at  lekst  lacked  confidence  in  their  financial  abilitv, 
and  the  former  had  but  little  faith  in  their  integrity. 

I  can  give  but  one  answer  to  the  foregoing — and  it  is 
none  too  satisfactory  even  to  myself,  viz.,  that  the  situation 
involved  matters  for  the  exercise,  more  or  less  of  judgment 
and  discretion  upon  which  the  law  appears  to  afford  a  ver\' 
wide  latitude  for  the  protection  of  directors,  especially  when 
in  good  faith  and  without  anj'thing  very  pointed  to  arouse 
their  suspicion,  they  relied  upon  the  representations  of  their 
regular  expert ;  and  to  which  I  add  the  findings  in  the  judg- 
ment under  review,  which  1  regard  as  determining  that  theue 
was  not  a  wilful  shutting  of  their  eyes  nor  absence  of  ordi- 
nary care  as  to  render  them  liable. 

The  aspect  I  found  most  embarrassing  in  this  connection 
was  that  they  had  statements  from  year  to  year  shewing  con- 
tinuous depreciation  and  lessening  of  the  bank's  ap?cts  and  its 
earning  capacity;  the  shrinkage  of  interest  bearing  deposits 
indicated  diminishing  confidence  on  the  part  of  the  public: 
they  knew  the  very  large  amount  which  Johns,  on  his  own 
judgment  alone,  had  loaned,  yet  they  abstained  from  active 
interference,  and  allowed  matters  to  drift  until  the  collapse 
came.  It  is  true  the  shrinkage  in  assets  and  falling  off  of 
deposits  at  interest,  might  have  been  felt  by  the  defendants 
to  be  due  to  adverse  or  changed  business  conditions,  and  not 
to  any  error  or  mismanagement  by  the  cashier. 

The  annual  statements  conveyed  the  information  to  the 
shareholders  as  to  the  changes  in  the  affairs  of  the  bank  to 
which  I  have  alluded,  but  it  did  not  create  doubt  or  alarm  in 
their  minds.     That,  however,  does  not  affect  this  inquiry. 

If  the  results  of  the  latest  year's  business  and  the  changes 
shewn  by  their   statements   to   have   taken   place,  were  con- 
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trasted  with  that  of  its  nearest  predecessors^  or  any  just  pre- 
vious thereto — enough  would  have  been  seen  to  arrest  the 
attention  of  ordinary  sagacious  business  men^  and  to  call  for 
an  examination  into  the  shrinkage  exhibited^  and  through 
that  the  condition  of  the  Redding  account  would  probably 
have  been  ascertained.  I  have-  already  indicated  the  only 
answers  I  can  offer  upon  this  branch. 

There  was  a  sharp  controversy  over  two  papers  found 
together  soon  after  the  suspension,  in  tlie  directors'  drawer  in 
the  board  room,  namely,  exhibits  W.  H.  8,  and  W.  H.  15. 
The  former  is  dated  August  17  and  the  letter  August  18, 
1904;  the  earlier  one  was  written  by  one  of  the  Beddings  and 
is  thus  endorsed  by  John  Lovett,  "  Reddings  &  Sons'  state- 
ment"— the  other  was  written  by  Perry,  the  bank  teller. 
There  is'  some  conflict,  but  no  finding,  whether  Perry  sub- 
mitted it  to  the  board  on  the  18th  or  read  from  it,  or  merelv 
stated  results  without  having  any  paper  with  him.  Johns 
says  it  was  before  the  board.  1  attach  little  or  no  weight  to 
what  he  says;  but  the  probabilities  greatly  favour  the  theory 
that  Perry  had  it  with  him,  and  after  stating  the  results  left 
it  with  the  directors.  1  say  so  for  these  reasons:  It  was 
found  soon  after  the  suspension  in  their  drawer  aloni:  wit*i 
W.  H.  8,  which  was  before  them  the  same  day  they  sought 
the  information  it  conveyed.  Perry  was  directed  to  obtain 
it,  and  when  he  did  he  embodied  it  in  that  paper  and  carried 
it  into  the  board-room  where  the  directors  were  in  session. 

Thpy  gathered  from  what  Perry  read,  or  said,  or  exhibilefl 
to  them,  enough  to  satisfy  them  tlie  bank  was  wrecked,  and 
that  Johns  had  grossly  deceived  them  as  to  Reddings'  account 
and  disobeved  their  directions. 

The  fact  that  Perrv  for  the  first  time  was  mstructed  to 
get  information  for  the  defendants,  and  that  Johns  was 
ignored,  shewed  that  tliey  liad  lost  confidence  in  Johns.  One 
of  them  said  the  information  they  got  "  knocked  tliem  cold.'" 
It  was  also  proved  that  some  of  the  directors  became  angry 
with  Johns  and  entered  into  an  angry  discussion  with  him, 
and  the  president  had  to  interpose  between  them,  thus  shew- 
ing that  one  of  them,  at  least,  had  learned  enough  to  cause 
him  to  reproach  Johns,  and  what  one  knew  and  spoke  of  at 
the  board,  the  rest,  of  course,  knew.  Nevertheless,  they  con- 
tinued Johns  in  liis  position  without  change,  and  without  any 
check  or  (»vorFight  other  than  a  direction  that  drafts  should 
be  submitted  to  the  board  for  approval,  and  that  he  must 
not  give  Reddings  any  more  money.     This  was  wholly  in- 
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defensible  conduct  on  their  part  in  the  light  of  what  they  then 
knew.  All  reasons  for  further  confidence  in  him  were  de- 
stroyed, and  they  should  either  have  summarily  dismissed 
him,  or  if  not  they  sliould  have  so  surrounded  him  with 
checks  and  guards  as  to  prevent  furtlier  mismanagement  or 
wrong-doing  by  liim.  They  did  neitlier,  and  therefore  I  am 
of  the  opinion  they  are  liable  for  all  losses. sustained  through 
what  he  did  thereafter  in  relation  to  the  Reddings'  account. 
There  is  no  evidence  of  any  other  subsetiuent  losses. 

I  am  not  al  all  sure  the  liability  ought  not  as  to  losses 
through  Beddings,  to  be  carried  beyond  August  and  until 
some  time  in  June,  at  least,  viz.,  to  the  time  when  the  presi- 
dent or  the  vice-president  began  initialling  the  bills  .remitted, 
60-called,  and  which  before  then  Johns  alone  dealt  with. 
There  must  have  been  some  distrust  of  Johns  to  give  occasion 
for  that  caution. 

Bradford  Cann  heard  the  president  on  several  occasions 
tell  Jolms  not  to  let  Beddings  have  any  more  money;  this 
referred  to  the  account  outside  of  the  local  discounts  and  sug- 
gests knowledge  that  the  account  was,  in  their  opinion,  as 
large  as  it  should  be.  But,  having  confidence  in  Johns,  noth- 
ing more  was  probably  necessary  on  their  part. 

The  conversation  testified  to  by  McDonald  with  Leslie 
Lovett  was  to  carry  the  matter  to  June,  1903.  1  think  Mc- 
Donald  was  probably  mistaken  as  to  the  year,  and  what  was 
?aid  had  reference  to  1904.  Moreover,  if  the  learned  Judge 
believed  his  evidence  as  given,  it  would  have  been  difficult  for 
him  to  find  the  good  faith  which  he  did  on  the  part  of  the 
defendants.  Some  circumstances  referred  to  by  McDonald 
as  having  happened  about  the  date  he  mentioned,  and  the 
weight  of  evidence,  too,  point  to  the  conclusion  that  those 
incidents  occurred  about  August,  1904,  and  therefore  that  must 
have  been  the  date  referre<l  to.  But  if  this  view  is  not  well 
founded  it  was  evident  his  testimony  was  not  accepted  below. 
I  do  not  attach  much  importance  to  Anderson's  testimony, 
even  conceding  its  accuracy,  because  it  shews  what  the  state  of 
Cann's  mind  was  with  respect  Co  the  Redding  matter,  his 
belief  the  account  was  not  then  large,  and  at  any  rate  was 
secured  by  customers'  paper,  which  represented  real  transac- 
tions. When  the  defendants  became  aware,  on  the  18th  of 
August,  that  Beddings'  liability  was  upwards  of  $470,000,  it 
must  have  occurred  to  them  tliat  a  very  large  proportion  of 
it  was  old  paper  and  necessarily  bad,  or  that  Johns  was  negli- 
gent in  its  collection,  and  that  it  could  not  possibly  represent 
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business  transactions  for  which  Reddings  or  the  bank  received 
customers*  paper.  They  knew  before  then  what  Reddings' 
probable  average  yearly  output  was.  None  of  them  thought 
it  exceeded,  if  it  reached,  $120,000  a  year,  and  they  had  before 
them  a  liability  exceeding  their  product  for  more  than  four 
years. 

All  annual  statements  shewed  upon  their  face  a  sum  for 
profit  on  the  year's  business  then  closing,  except  that  for 
1904,  which  exhibited  a  loss  of  nearly  $2,000.  The  defend- 
ants, with  that  knowledge  and  the  fact  present  to  their  minds 
that  the  bank  was  wrecked,  its  capital  sunk,  and  that  it  could 
not  reasonably  hope  to  continue  business,  declared  a  dividend 
for  that  year  of  five  per  cent.  There  were  no  profits  out  of 
which  it  could  be  drawn,  and  I  cannot  believe  they  did  not  so 
understand  the  situation. 

The  provision  in  the  Banking  Act  prohibiting  impairment 
of  capital  by  tiie  payment  of  a  dividend  thereon  has  the  effect 
it  seems  to  me  of  casting  upon  directors  the  duty  of  doing 
whatever  may  be  reasonably  necessary  to  prevent  a  breach 
thereof ;  and  when  a  breach  is  shewn  it  throws  upon  them  the 
task  of  shewing  they  are  not  liable.  Whatever  may  be  the 
true  view  upon  that  point,  I  have  reached  the  conclusion  ar/^ 
believe  it  rests  upon  a  solid  basis  of  fact,  that  whatever  ni  y 
be  said  as  to  the  dividends  before  1904,  the  defendants  have 
no  answer  to  that  paid  for  that  year.  It  was  an  ultra  vires 
act,  and  was  done  in  the  teeth  of  facts  which  shewe<l  thiit  it 
was  improper.  Reliance  upon  Johns  or  his  statements  do 
not  supply  an  answer. 

They  have  not  shewn  he  made  any  upon  the  faith  of  which 
they  acted,  and  if  he  did,  they  knew  then  he  could  not  be  re- 
lied on,  and  therefore  they  should  have  enquired  and  judged 
for  themselves. 

When  they  paid,  as  well  as  when  they  declared  it,  they 
knew  the  loss  by  Reddings,  to  say  the  least,  would  swallow  the 
reserve  and  all  profits  on  hand,  assuming  that  any  of  either 
existed,  and  go  far  towards  wiping  out  the  entire  capital, 
and  they  must  be  taken  to  have  knowingly  and  wilfully  de- 
clared and  paid  it  out  of  capital.  Care  and  caution  were 
demanded  of  them  in  that  emergency,  and  they  failed  to  be- 
stow any  upon  the  matters  then  in  hand. 

They  had  formed  the  intention  of  selling  out  as  a  going 
concern  at  that  time.  They,  therefore,  had  no  hope  of  being 
able  to  retrieve  its  fallen  fortunes.  I  am  quite  persuaded 
they  knowingly  declared  and  paid  the  dividends  in  the  absence 
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of  profits,  but  did  so  in  the  hope  that  it  would  assist  the  bank's 
standing  and  assist  in  the  sale  they  contemplated. 

I  feel  free  to  deal  with  the  facts  upon  this  branch  because 
there  is  no  finding  to  the  contrary.  The  theory  of  the  judg- 
ment is  that  they  were  all  paid  upon  the  faith  of  the  cashier's 
reports ;  but  that  is  not  true  of  the  last  one,  and  it  would  not 
avail  them  if  it  were  in  the  light  of  what  they  knew  of  his 
unreliability. 

Even  if  the  bank  was  insolvent  during  the  period  spoken 
of,  it  does  not  necessarily  follow  it  may  not  have  made  profits* 
from  yesLT  to  year  meantime.  The  loss  of  capital  may,  par- 
haps,  have  disabled  it  from  declaring  dividends  thereafter, 
until  such  lost  capital  was  restored;  but  I  need  not  express 
an  opinion  upon  it. 

Foster  v.  New  Trinidad  Go.  (1901),  1  Ch.  208,  is  authority 
for  the  position  that  dividends  may  be  declared  out  of  profits 
without  the  restoration  of  lost  capital.  Falconbridge  on  Bank- 
ing, at  page  110,  however,  doubts  the  applicability  of  that 
case  to  the  position  of  a  bank  under  the  Banking  Act.  It  is 
desirable  that  his  view  should  prevail,  seeing  the  great  im- 
portance to  the  country  of  sound  banking. 

It  has  been  suggested  they  did  not  pay  the  last  one  out  of 
capital,  because  there  was  none  left ;  but  if  that  be  so,  and  it 
affords  an  answer  to  the  statute,  there  is  enough  shewn  to 
make  them  liable  on  the  ground  of  misfeasance  or  breach  of 
trust.  Further,  it  cannot  be  said  there  was  no  capital  in 
their  hands,  nor  can  they  justify  on  such  a  ground. 

It  was  earnestly  contended  there  could  not  be  a  recovery 
merely  for  the  benefit  of  shareholders  of  dividends  which  had 
already  been  paid  to  them.  The  view  I  have  taken  of  the 
facts  relieves  me  from  the  necessity  of  fully  discussing  that 
question  as  to  dividends  other  than  the  last  one. 

I  may,  however,  add  that  from  some  time  in  1900,  if  not 
before,  the  paid-up  capital  was  being  constantly  diminished 
by  bad  debts,  as  was  the  case  in  National  Bank  of  Wales 
(1899),  2  Ch.,  page  671.  But  the  defendants  did  not  know 
the  fact  and  I  do  not  feel  free  to  say  they  ought  to  have 
known  it,  a  circumstance  the  Court  in  that  case  said  was  as 
important  as  what  was  known  to  them. 

The  statute  enacts  that  dividends  paid  in  contravention 

of  its  provisions  are  recovered  as  a  debt  due  to  the  bank  bjr 

the  directors.     A  breach  of  the  statute,  therefore,  creates  a 

debt  recoverable  by  the  bank  as  such.     There  is  nothing  in 
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the  statute  to  suggest  the  theory  that  because  there  are  na 
creditors  and  the  money  to  be  recovered  would  go  to  those  who 
had  received  the  dividend  improperly  paid.  Therefore,  these 
facts  may  be  pleaded  in  bar  to  an  action  not  concerned  with 
the  use  to  be  made  of  it,  or  into  whose  pockets  it  may  ulti- 
mately go. 

The  contention  urged,  if  accepted,  would,  in  eflEect,  repeal 
the  statute  or  at  least  paralyze  its  operation  in  a  case  like  the 
present.  We  must,  therefore,  confine  ourselves  to  the  ques- 
tion whether  the  conditions  exist  which  enable  the  bank  to 
re  over  the  debt.  Buckley,  on  the  Law  of  Companies,  page 
461,  says :  "  The  liquidator  of  the  company  can  enforce  this 
liability  even  if  the  creditors  have  been  satisfied  and  the  mem- 
bers only  are  interested  in  the  assets,"  citing  National  Bank 
of  Wales  above  mentioned.  Palmer  in  his  work  on  the  same 
subject  expresses  a  like  opinion. 

The  Imperial  statute  differs  from  ours  in  this,  in  that  it 
prohibits  the  payment  of  dividends  except  out  of  profits,  but 
makes  no  provision  for  their  recovery  as  a  debt.  The  remedy 
where  the  company  is  being  wound  up,  is  prescribed  by  sec- 
tion 165;  but  where  it  is  not  being  wound  up  the  remedy  is 
by  an  action. 

The  defence  contended  there  was  no  averment  in  the  state- 
ment of  claim  that  the  defendants  were  guilty  of  negligence 
in  declaring  or  paying  dividends  for  the  period  beginning 
with  the  first  of  1900  and  ending  with  1903,  and  that  the 
charges  of  misfeasance  or  breach  of  trust  did  not  apply.  The 
appellants'  counsel  can  scarcely  be  said  to  have  contested  that 
view,  but  they  claimed  the  defence  raised  the  issue  of  negli- 
gence that  all  available  evidence  had  been  given  by  both  par- 
ties,  and  the  Court  was  at  liberty  to  deal  with  the  question 
as  if  negligence  had  been  sufficiently  alleged.  In  addition,  an 
amendment  was  asked  for,  if  the  Court  thought  one  necessary, 
to  cure  the  omission,  and  if.  refused,  we  were  asked  to  state 
the  ground  of  our  decision,  so  as  not  to  shut  out  a  further 
action  on  the  grounds  of  negligence,  if  in  the  result  one  be- 
came necessary. 

The  statement  of  claim  is,  in  my  opinion,  sufficient  to 
cover  the  earlier  dividends  if  the  facts  warranted  recovery. 
Misfeasance  or  breach  of  trust  is  alleged  in  respect  to  their 
payment.  If  they  were  paid  out  of  capital  and  not  out  of 
profits,  it  was  a.  misapplication  of  money  belonging  to  the 
bank,  and  was,  therefore,  misfeasance  or  breach  of  trust  and 
is  sufficiently  alleged.     Negligence  might,  or  might  not,  be 
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an  ingredient  in  the  wrongful  act,  according  to  circumstances; 
but  I  do  not  conceive  it  would  be  necessary  to  allege  it.  Rigby, 
LuJ.,  in  London  and  General  Bank,  No.  2,  1895,  2  Ch.  6.94, 
said :  '*  Counsel  for  the  appellant  argued  that  such  a  failure 
(failures  of  an  auditor  to  fulfil  his  statutory  duties)  would 
not  amount  to  misfeasance  but  only  to  negligence,  but  I  can- 
liOt  admit  the  cogency  of  that  argument." 

The  liability  souglit  to  be  enforced  in  respect  to  the  earlier 
dividends,  is  one,  if  at  all,  arising  from  a  misappropriation  of 
the  bank's  capital  and  not  from  negligence  either  in  act  or 
omission.  There  are  many  cases  where  it  was  held  that  direc- 
tors who  had  misapplied  funds  of  the  company  were  guilty  of 
a  breach  of  trust  and  were  declared  jointly  and  severally 
liable  accordingly  (see  amongst  others  Joint  Stock  Discount 
Co.  V.  Brown  (1869),  8  Eq.  381  and  those  referred  to  in 
Palmer's  Company  Law  153,  also  154,  178  and  179).  Buck- 
ley on  the  same  subject,  page  565,  says  "  it  is  not  necessary 
in  such  a  case  to  establish  fraud,"  and  neither  do  I  think  it  is 
necessary  to  shew  gross  negligence,  which  may  be  termed  a 
degree  of  negligence  so  culpable  as  to  border  on  fraud  itself 
or  any  negligence,  because  it  is  enough  to  shew  a  breach  of 
trust  by  the  directors. 

In  London  and  General  Bank,  No.  2,  (1895),  2  Ch.  673, 
directors  were  ordered  to  repay  a  dividend  declared  under  a 
delusive  balance  sheet  on  the  ground  that  it  was  a  breach  of 
trust  or  misfeasance.  Negligence  does  not  appear  to  have 
been  charged  there. 

The  statements  submitted  annuallv  bv  the  directors,  as  I 
have  already  said,  shewed  profits  upon  their  face.  I  assume 
some  profit  was  made,  but  how  much  were  made,  or  what  re- 
lation they  bore  to  expenses  and  outgoings  properly  charge- 
able before  the  result  in  the  way  of  profits  of  the  years'  opera- 
tions can  be  correctly  ascertained  it  is  difficult,  perhaps  im- 
possible, to  determine  from  the  record.  It  is  out  of  the  ques- 
tion for  this  Court  to  say  upon  the  material  before  us  that 
they  must  necessarily  have  been  paid  out  of  capital.  If  that 
fact  was  clearly  proved  I  should  regard  the  pleadings  quite 
BuflBcient  to  entitle  us  to  hold  them  liable  as  for  a  breach  of 
trust. 

The  earlier  dividends  were,  no  doubt,  declared  and  paid 
upon  the  faith  of  the  accuracy  of  the  statements  referred  to, 
but  that,  it  seems  to  me,  is  no  answer  where  it  is  clearly 
proved  the  sum  paid  by  way  of  dividend  is  taken  improperly 
from  capital,  a  thing  prohibited  by  the  statute  to  be  done. 
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Palmer  180;  CuUerne  v.  London,  &c..  Society   (1890),  25 
Q.  B.  D.  490. 

I  am,  therefore,  of  the  opinion  that  the  facts  do  not  war- 
rant a  recovery,  and  nothing  further  need  be  said. 

Reverting  for  a  moment  to  the  contention  that  there  could 
not  be  a  recovery  at  all  because  the  money  would  go  to  those 
who  had  already  received  it  from  the  directors,  I  may  observe, 
and  I  do  so  tentatively  only,  that  when  the  claim  is  founded 
on  misfeasance  or  breach  of  trust,  the  shareholders  have,  it 
appears  to  me,  a  right  to  complain  of  the  wrong  done  to 
them  through  the  return  of  a  part  of  their  principal  under 
the  guise  of  profits  which  reduced  to  some  extent  the  earning 
power  of  the  bank,  and  though  perliaps  not  entitled  to  recover 
whole  amount  improperly  paid — except  upon  the  ground  of 
restoring  the  trust  fund.  There  is  room  for  the  contention 
that  they  should  recover  damages  for  any  injury  occasioned 
through  the  breach  of  duty  committed  by  those  who  stood  in 
the  relation  of  trustees  towards  them  in  respect  to  moneys 
over  which  such  trustees  had  (ontrol;  see  per  Lindlev,  L.J., 
in  Re  Lands  Allotment  Co.,  1894,  1  Ch.  616,  as  to  tlie  posi- 
tion of  directors  in  that  respect. 

If  this  view  is  unsound,  shareliolders  are  left  without  re- 
dress for  an  admitted  wrong,  wliich  cannot  well  be  said  to 
have  been  compensated  for  by  the  mere  receipt  and  use  of  the 
dividend  paid.  What  they  received  is  not  what  they  believed 
they  were  receiving,  viz.,  profits,  but  part  of  the  principle, 
and  that  to  the  prejudice  of  the  remainder.  The  wrongful 
act  of  the  directors  in  paying  the  dividends  may  have  lulled 
the  shareholders  into  a  sense  of  false  securitv  and  led  to  the 
continuance  of  the  business  until  the  assets  were  entire! v  lost; 
much,  perhaps  all,  of  which  would  have  been  prevented  by 
the  course  that  would  probably  have  been  taken — if  the  im- 
properly paid  dividends  were  withheld. 

The  appeal  should,  in  my  opinion,  be  allowed  with  costs, 
including  the  costs  of  the  action  and  trial,  and  judgment  en- 
tered for  the  plaintiffs  for  the  amount  of  the  last  dividend 
without  interest  at  5  per  cent,  per  annum,  together  with  the 
losses  referred  to  after  the  18th  of  August,  1904,  and  interest 
thereon  at  the  rate  mentioned.  If  counsel  cannot  agree  upon 
the  amount  of  such  losses  there  will,  if  further  evidence  is 
necessary,  be  a  reference  to  ascertain  tlie  amount,  otherwise 
it  will  be  adjusted  when  the  rule  for  judgment  is  moved. 
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LoNGLEY,  J.,  concurred. 

Lawrence,  J.,  held  that  the  dividend  referred  to  had  not 
been  paid  out  of  capital  because  the  capital  had  been  ex-, 
hausted  before  it  was  paid. 

Russell,  J.,  concurred  with  Meagher^  J.,  in  respect  to 
the  dividend,  but  held  that  the  directors  should  be  held  liable 
for  damages  from  an  earlier  date^  viz.,  the  date  in  1903  when 
the  Boyal  Bank  declined  their  business,  on  the  ground  that  the 
directors  were  then  put  upon  enquiry,  and  if  they  had  done 
their  duty  by  dismissing  the  cashier  further  losses  would 
have  been  obviated. 


DOMnnoir  of  cakada. 

Exchequer  Court.  April  9th^  1908. 

SIMON  VIGER  v.  HIS  MAJESTY  THE  KING. 

Railways — Oovernment  Railway  Act,  R.  S.  1906.  sees.  22,  23 
— Fences — Person  Injured  on  Adjoining  Land — Negli- 
gence— Liability  of  Crown, 

Cassels,  J. : — The  points  of  law  raised  by  the  defence 
were  argued  before  me  yesterday.  I  reserved  judgment  to 
consider  the  forcible  argument  of  Mr.  Lemieux,  but  T  am  of 
opinion  the  points  of  law  raised  by  respondent  must  be  given 
eflFect  to. 

Section  22  of  the  Government  Railways  Act  (ch.  36,  R.  S. 
1906),  provides  as  follows: — 

"  22'.  Within  six  months  after  any  lands  have  been  taken 
for  the  use  of  the  railway,  the  Minister,  if  thereunto  required 
by  the  proprietors  of  the  adjoining  lands,  shall  erect  and 
thereafter  maintain,  on  each  side  of  the  railway,  fences  at 
least  four  feet  high  and  of  a  strength  of  an  ordinary  division 
fence,  with  swing  gates  or  sliding  gates,  commonly  called 
hurdle  gates,  with  proper  fastenings,  as  farm  crossings  of  the 
railway,  for  the  use  of  the  proprietors  of  the  lands  adjoining 
the  railway. 
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2.  The  Minister  sliall  also,  within  the  time  aforesaid, 
construct  and  thereafter  maintain  cattle-guards  at  all  public 
road  crossings,  suitable  and  sufficient  to  prevent  cattle  and 
aiiimals  from  getting  on  the  railway. 

"  3.  In  the  case  of  a  hurdle  gate  fifteen  inches  longer  than 
the  opening,  two  upright  posts  supporting  the  gate  at  each 
end  shall  be  deemed  to  be  proper  fastenings  within  the  mean- 
ing of  this  section. 

"  4.  Every  railway  gate  at  a  farm  crossing  shall  be  of  suffi- 
cient width  for  the  purposes  for  which  it  is  intended.  R.  S. 
c.  38,  s.  16;  50-51  V.  c.  18,  s.  2." 

Section  23  reads  as  follows : — 

"  23.  Until  such  fences  and  cattle-guards  are  duly  made, 
and  at  any  time  thereafter  during  which  such  fences  and 
cattle-guards  are  not  duly  maintained,  His  Majesty  shall,  sub- 
ject to  the  provisions  of  this  Act  relating  to  injuries  to  cattle, 
be  liable  for  all  damages  done  by  the  trains  or  engines  on  the 
railway,  to  cattle,  horses  or  other  animals  on  the  railway, 
which  have  gained  access  thereto  for  want  of  such  fences  and 
cattle-guards.     R.  S.  c.  38,  s.  17." 

The  suppliant  can  hardly  be  classed  as  an  "  animal  "  with- 
in the  meaning  of  this  section.  It  provides  for  the  damage 
in  case  of  non-compliance  with  the  provisions  of  s.  22. 

There  is  no  statement  that  even  for  the  benefit  of  the  pro- 
prietor of  the  adjoining  land  the  duty  of  erecting  a  fence,  as 
provided  by  s.  22,  was  placed  upon  the  Minister. 

As  against  the  respondent  no  such  statutory  duty  is  cre- 
ated, and  I  think  the  petition  should  be  dismissed  with  costs, 
to  be  paid  by  the  suppliant  to  the  respondent. 


FEW  BRUNSWICK. 

Circuit  Court.  March  28th.  1908.     , 

DONALD  V.  FULTON. 

Trover — Conversion — Hay  Cut  from  Farm — Deed — Consid- 
eration— Failure  of — Maintenance  of  Grantor — Evidence. 

Action  for  the  conversion  of  seven  tons  of  hay  tried  before 
Mr.  Justice  Landry  without  a  jury  at  the  Saint  John  Circuit 
on  March  24th  instant. 

G.  H.  V.  Belyea  and  A.  0.  Earle,  K.C.,  for  plaintiff. 

C.  F.  Inches,  for  defendant. 
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Judgment  for  plaintiff  was  given  by 

Landby^  J.: — This  action  is  instituted  in  trover  to  re- 
cover the  price  of  seven  tons  of  hay  belonging  to  the  plaintiff 
and  alleged  to  have  been  converted  by  the  defendant. 

Charles  Donald  obtained  a  deed  of  a  farm  from  one 
David  C.  Moore  in  December,  1904,  undertaking  as  a  part  of 
the  consideration  to  maintain  said  Moore  and  one  Mrs.  Mc- 
Fadden.  Said  Moore  and  Mrs.  McFadden  were  then  living 
on  the  farm  and  continued  to  live  there  till  August,  1907, 
when  Moore  died.  For  the  purposes  of  this  case  the  plain- 
tiff had  the  legal  title  to  this  farm,  and,  I  infer,  though  not 
directly  proven,  that  the  plaintiff  took  control  of  the  farm 
after  receiving  the  deed  to  the  extent  o£  overseeing  the  opera- 
tions thereon,  allowing  and  directing  the  products  of  the 
farm  to  go  towards  tlie  maintenance  of  the  said  David  C. 
Moore  and  Mrs.  McFadden.  The  defendant  proved  that  he 
had  to  pay  towards  the  suppoii;  of  the  two  above  named,  over 
and  above  what  the  farm  produced. 

It  is  clearly  established  that  after  the  death  of  David  C. 
Moore  the  plaintiff  went  to  the  farm,  removed  therefrom 
considerable  personal  property  which  he  had  on  the  farm,  saw 
that  the  hay  that  had  been  made  on  the  farm  was  stored  in 
his  barn,  and  secured  the  barn  against  anyone  entering,  by 
nailing  down  the  entrances.  It  is  also  clearly  established  that 
at  the  request  of  one  Moses  Moore  the  barn  was  opened  and  a 
large  quantity  of  hay  carried  away  therefrom,  seven  tons  of 
which  were  placed  in  the  defendant's  barn.  I  infer  that 
Moses  Moore  procured  the  carrying  away  of  the  hay  on  a 
pretence  of  a  claim  of  right ;  that  the  neighbours  who  assisted 
him  to  so  carry  the  hay  away,  by  their  teams  and  by  the  help 
of  young  boys,  knew  that  Moses  Moore  was  by  these  acts  at- 
tempting to  establish  a  claim  or  right  to  the  hay,  but  were 
also  aware  that  the  plaintiff  had  become  possessed  of  the  farm 
and  hay,  if  they  did  not  know  that  he  had  a  title.  Moses 
Moore  obtained  from  the  defendant  permission  to  store  these 
seven  tons  of  hay  in  his,  the  defendants,  barn.  I  find  that 
when  the  defendant  gave  such  permission  he  was  aware  that 
the  plaintiff  had  assumed  control  of  the  farm  and  that  he  had 
possession  of  the  hay  in  his  own  bam,  and  that  the  acta  of 
Moses  Moore  in  regard  to  storing  this  hay  were  for  the  pur- 
pose of  taking  dominion  and  control  of  the  hay  as  against 
the  plaintiff,  and  for  the  purpose  of  converting  such  hay  to 
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his  (Moses  Moore's)  owji  use,  and  that  the  consent  the  de- 
fendant so  gave  was  given  with  the  object  of  assisting  Moses 
Moore  to  convert  to  Moore's  own  use  the  hay  so  stored.  I 
therefore  find  that  the  hay  belonged  to  the  plaintiff,  that 
there  was  a  clear  conversion  of  it  by  Moore,  assisted  by  the 
defendant  with  the  knowledge  and  with  intent  to  deprive  the 
plaintiff  of  the  use  of  the  hay. 

It  is  true  that  afterwards,  when  the  plaintiff  authorized  a 
Mr.  Belyea  to  go  and  demand  the  hay  from  the  defendant,  he 
did  not  oppose  the  taking  of  the  hay  by  the  plaintiff;  that  he 
then  professed  not  to  know  to  whom  it  belonged  as  between 
Moore  and  the  plaintiff,  but  said  he  would  not  prevent  the 
plaintiff  from  taking  the  hay  if  he  so  wished.  That  very 
act  assists  in  convincing  me  that  he  was  aware,  from  the  be- 
ginning, that  the  hay  belonged  to  the  plaintiff,  but  was  wil- 
ling to  and  did  assist  Moore  to  deprive  the  plaintiff  of  the  use 
of  the  hay,  feeling  perhaps  that  legally  he  was  not  making 
himself  personally  liable  if  he  took  no  other  part  in  the  trans- 
action than  that  of  consenting  to  the  ha}*  being  stored  in  his 
bam.  But  after  he  was  served  with  a  writ  he  then  locked, 
or  caused  to  be  locked,  his  barn,  assumed  control  of  the  hay 
and  determined  to  let  the  tribunals  decide  as  to  whom  the 
hay  belonged  before  giving  it  up.  These  transactions,  how- 
ever, outside  of  assisting  to  arrive  at  a  conclusion  as  to  his 
knowledge,  intentions  and  acts  previously,  do  not,  in  my  opin- 
ion, alter  his  liability.  After  he,  with  knowledge,  consented 
to  have  the  hay  stored  in  his  bam,  joining  with  Moore  in  the 
iutent  to  convert  it  to  Moore's  use,  and  to  deprive  the  plain- 
tiff of  the  use  and  control  of  it,  and  after  the  hay  was  placed 
in  his  barn  under  these  conditions,  he  became  liable  to  the 
plaintiff  in  trover;  and  all  subsequent  acts  have  not  relieved 
him  from  that  liability. 

I  therefore  find  for  the  plaintiff.  There  is  some  doubt  as 
to  the  value  of  the  hay,  but  T  find  it  was  worth  then  $10  per 
ton,  and  I  assess  the  damages  at  $70. 
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DOMINION  OF  CANADA. 

supremb  court. 

On  Appeal  from  Registrar  in  Chambers. 

LA  VILLE  DE  ST.  JEAX  and  AUGLABE  L.  MOLLEUR 

ET  VIR. 

Caram, — Sir  Charles  Fitzpatrick,  C.J.,  and  Davies, 
Idington^  Maclbnnan  and  Duff,  JJ. 

Appeal — Demurrer — Final  Judgment — Jurisdiction. 

Appeal  from  the  judgment  of  the  Registrar  of  the  Su- 
preme Court  of  Canada,  sitting  as  a  Judge  in  Chambers, 
whereby  it  was  held  that  the  Supreme  Court  of  Canada  had 
no  jurisdiction  to  hear  the  appeal. 

The  decision  appealed  from  was  upon  an  application 
made  to  the  Registrar,  in  Chambers,  under  Rule  I.  of  the 
Rules  of  Practice  of  the  Supreme  Court  of  Canada,  for  an 
order  aflBrming  the  jurisdiction  of  the  Court  to  entertain  the 
appeal  and  approving  of  the  security  for  an  appeal  from  the 
judgment  of  the  Court  of  King's  Bench,  appeal  side,  affirm- 
ing the  judgment  of  the  Superior  Court  for  the  district  of 
Iberville,  by  which  the  demurrer  of  the  defendants  to  three 
counts  in  the  plaintiff^s  declaration  was  allowed  with  costs. 

Geoffrion,  K.C.,  and  Bisaillon,  K.C.,  appeared  in  support 
of  the  application. 

Relcourt,  K.C.,  and  Roy,  K.C.,  shewed  cause. 

The  circumstances  of  the  case  are  stated  in  the  reasons 
for  the  Registrar's  judgment,  which  were  as  follows : — 

The  Registrar: — This  is  an  application  under  Rule  1 
of  the  Supreme  Court  Rules,  for  an  order  affirming  the 
jurisdiction  of  the  Court. 

The  facts  of  the  case,  as  disclosed  by  the  material  filed, 
are  as  follows: — 

Pursuant  to  tlio  provisions  of  chapter  65  of  the  Con- 
solidated Statutes  of  Quebec,  being  *'  An  Act  respecting 
Incorporated  Joint  Stock  Companies ''  for  supplying  cities, 
towns  and  villages  with  gas  and  water,  a  company  received 
a  charter  of  incorporation  to  supply  water  to  the  city  of 
St.   Johns.     Subsequently,  by   the   Act,   40   Vict.,   of   the 
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Statutes  of  Quebec,  chapter  68,  being  "  An  Act  concerning 
the  Waterworks  of  St.  John/'  the  said  waterworks  company 
became  vested  in  Louis  Molleur,  the  younger,  of  the  town 
of  St.  Johns,  and  he  was  substituted  for  the  company  as 
proprietor  of  all  its  property  and  charged  with  all  its  obli- 
gations and  responsibilities.  By  the  said  last  mentioned 
Act,  and  by  the  second  section  thereof,  the  said  Molleur  was 
granted  the  exclusive  right  and  privilege  to  place  pipes  and 
water  conduits  under  the  streets  and  public  squares  of  the 
town. 

By  the  third  section  it  is  provided  that,  if  the  said 
Molleur  should  refuse  or  neglect  to  fulfil  all  the  obligations 
imposed  upon  him  by  the  Act,  after  having  been  placed  en 
demeure  so  to  do  by  the  said  town,  he  and  his  representa- 
tives might  be  deprived  of  the  exclusive  privilege  above 
mentioned. 

Section  4  provided  that  the  water  should  be  pure  and 
healthy  and  should  be  sold  and  distributed  to  such  of  the 
inhabitants  of  the  town  as  should  be  willing  to  receive  it 
at  the  price  and  on  the  conditions  which  the  said  Molleur 
should  establish. 

By  section  5  the  corporation  obtained  the  right,  without 
charge,  to  use  the  water  from  the  water-works  for  the  ex- 
tinction of  fires  and  to  construct  and  place  such  jftpes, 
reservoirs,  etc.,  as  should  be  necessary  for  utilizing  the  said 
water  for  fire  purposes,  and  Molleur  was  bound,  on  the 
demand  of  the  corporation,  to  keep  a  constant  pressure  of 
'  50  pounds  of  steam  per  square  inch  in  the  boiler  of  the 
water-works,  so  that  the  same  might  be  made  use  of  in  case 
of  fire,  upon  the  corporation  paying  him  a  sum  to  be  fixed 
by  arbitrators  in  the  absence  of  an  agreement. 

The  statute  also  provided,  by  section  G,  that,  any  time 
after  the  year  1899,  the  corporation  should  have  the  right 
to  purchase  the  water-works  by  paying  the  value  thereof, 
>vhich,  in  default  of  agreement,  should  be  settled  by  arbi- 
tration. 

By  section  9  the  corporation  might  pass  a  by-law  com- 
pelling all  the  ratepayers  of  St.  Johns  to  supply  themselves 
with  water  from  the  water-works,  and  by  section  10  pro- 
vision was  made  for  fixing  a  tariff  of  fees  to  be  paid  by  the 
ratepayers  in  the  event  of  the  corporation  and  Molleur  being 
unable  to  agree  to  the  same. 

Section  12  authorized  the  corporation  to  require  Molleur 
to  lay  down  pipes  in  any  street  in  the  town  in  which  there 
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were  none,  provided  that  the  owner  of  the  water-works 
might  be  able  to  levy  an  annual  amount  equal  to  ten  per 
cent,  on  the  value  of  the  work  and  material  supplied. 

The  present  action  is  brought  under  the  third  section  of 
the  statute  to  have  it  declared  that  Molleur  has  forfeited  all 
his  rights  and  privileges  for  the  following  reasons  set  up  in 
the  plaintiff's  declaration : 

(a)  The  impurity  of  the  water  supplied; 

{h)  The  lack  and  insufficiency  of  water  pressure  for  fire 
purposes ; 

(c)  The  lack  and  insufficiency  of  pressure  for  the  supply 
of  water  at  the  domiciles  of  the  subscribers; 

(d)  The  unjustifiable  increase  in  the  rates  charged  to 
the  consumers  of  the  water  in  the  town  who  were  bound  to 
take  their  supply  from  the  said  water-works ; 

(f)  The  bad  state  of  the  water\i'orks  and  its  accessories 
and  its  present  incapacity  to  fulfil  the  obligations  to  which 
the  proprietors  were  bound  towards  the  town  and  its  rate- 
payers. 

The  defendant  demurred  to  the  declaration  generally, 
and  also  specifically  as  to  each  count  thereof. 

The  Superior  Court  allowed  the  demurrer  as  to  the 
grounds  above  mentioned  (h),  (r),  and  (d),  but  dismissed  it 
as  against  the  other  counts  in  the  declaration. 

An  appeal  taken  from  this  judgment  to  the  Court  of 
King^s  Bench  was  dismissed. 

Under  the  practice  in  the  Province  of  Quebec,  an  appeal 
from  an  interlocutory  judgment  lies  to  the  Court  of  King's 
Bench  (appeal  side)  only  by  leave  of  a  Judge  of  that  Court, 
while  an  appeal  lies  to  the  same  Court  where  the  judgment 
of  the  Superior  Court  is  a  final  judgment,  in  all  cases  ex- 
cept. 

"  1.  In  matters  of  certiorari; 

"  2*.  In  matters  concerning  municipal  corporations  or 
officers,  as  provided  in  article  1006  C.P.Q.; 

"  3.  In  matters  in  which  the  sum  claimed  or  value  of 
the  thing  demanded  is  less  than  two  hundred  dollars,  and 
in  which  judgment  has  been  rendered  by  the  Court  of  Re- 
view; 

"  4.  At  the  instance  of  any  party  who  has  inscribed  in 
review  any  cause  other  than  those  mentioned  in  the  preced- 
ing paragraph  and  has  proceeded  to  judgment  on  such  in- 
scription, when  such  judgment  confirms  that  rendered  in 
first  instance.*' 
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I  understand  it  to  be  admitted  by  the  plaintiffs  in  the 
present  case  that  according  to  the  practice  in  the  province 
of  Quebec,  the  judgment  herein  was  interlocutory  and  for 
that  reason  they  petitioned  a  Judge  of  the  Court  of  Appeal 
for  leave  to  appeal  from  the  judgment  of  the  Superior 
Court,  and  it  was  by  virtue  of  that  leave  that  the  judgment 
of  the  Court  of  King's  Bench  against  which  it  is  now  de- 
sired to  appeal  to  the  Supreme  Court,  was  given. 

The  plaintiffs  contend  that  a  judgment  may  be  interlocu- 
tory according  to  the  procedure  in  the  Province  of  Quebec, 
but  be  a  final  judgment  as  these  words  are  construed  by  the 
Supreme  Court.  I  do  not  find  any  case  supporting  such  a 
contention.  But  the  contrary  is  to  be  inferred  from  the 
judgment  of  the  Supreme  Court  in  a  recent  case  of  DesauU 
niers  v.  Payette,  33  Can.  S.  C.  R.  340,  in  which  the  Chief 
Justice,  Sir  Elz^ar  Taschereau,  speaking  for  the  Court,  said : 

"  Avec  la  permission  speciale  requise  pour  en  appeler 
d'un  jugement  interlocutoire,  ce  jugement  fut  porte  en  ap- 
pel  k  la  cour  du  banc  du  roi  par  les  opposants,  mais  leur 
appel  fut  d^bout^. 

"lis  veulent  maintenant  en  appeler  de  ce  jugement  de  la 
cour  d^appel,    Mais  nous  ne  pouvons  re^evoir  leur  appel. 

"  II  n'y  a  appel  k  cette  cour  que  d'un  jugement  final.  Or 
le  jugement  en  question  n'est  6videmment  qu'un  jugement 
interlocutoire,  un  jugement  d'instruction.  Les  appelants 
eux-memes  n'ont  pas  cru  qu'ils  pouvaient  en  appeler  de 
plein  droit  k  la  cour  d'appel  comme  d'un  jugement  final. 
Et  ils  avaient  raison.  Or,  il  n'est  pas  plus  final  mainten- 
ant qu'il  r^tait  alors." 

The  plaintiff  relies  mainly  in  supporting  its  contention 
that  there  is  jurisdiction  to  hear  this  appeal^  upon  the  deci- 
sion of  this  Court  in  Shields  v.  Peak,  8  Can.  S.  C.  R.  579 ; 
and  were  it  not  for  more  recent  decisions  of  the  Supreme 
Court,  I  would  have  been  of  the  opinion  that  that  case 
could  not  be  distinguished  from  the  present.  There  the 
respondent  sued  for  $4,000  on  the  common  counts,  and  also 
by  special  count  alleged  that  the  purchase  of  goods  had 
been  made  by  the  defendants  when  they  had  probable 
cause  for  believing  themselves  to  be  insolvent,  and  with 
intent  to  defraud  the  plaintiff.  The  defendants  amongst 
other  pleas  pleaded  that  the  contract  out  of  which  the 
alleged  cause  of  action  arose  was  made  in  England  and 
not  in  Canada.  To  this  ))lea  the  ])laintiff  demurred. 
Judgment      was      given      in      favour      of      the      plain- 
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tiff  on  the  demurrer  to  the  plea  in  question,  and  this 
judgment  was  affirmed  by  the  Court  of  Appeal  for  Ontario. 
The  defendants  thereupon  appealed  to  the  Supreme  Court 
of  Canada,  and  when  the  ease  was  called,  an  objection  was 
taken  to  the  jurisdiction  on  the  ground  that  this  was  not  an 
appeal  from  a  final  judgment.  The  judgment  of  the  ma- 
jority of  the  Court  on  the  question  of  jurisdiction  was  given 
by  Sir  Henry  Strong,  in  which  he  said  that  the  case  was  not 
distinguishable  from  Chevallier  v.  Cnvillier,  4  Can  S.  C.  R. 
605,  and  that  an  appeal  would  lie. 

The  latter  case,  whether  distinguishable  in  principle  or 
not  from  Shields  v.  Peak,  8  Can.  S.  C.  R.  579,  certainly 
differed  from  that  case  in.  that  the  demurrer  was  to  the  en- 
tire cause  of  action  and  the  judgment  finally  disposed  of 
the  rights  of  the  parties.  Indeed,  I  find  on  looking  at  the 
record  in  the  Supreme  Court  that  the  judgment  of  the 
Superior  Court  is  in  the  following  terms: — 

"  Maintient  la  dite  defense  en  droit  et  deboute  le  dit 
demandeur  de  sa  presente  demande  contre  la  dite  defender- 
esse,"  except  as  to  certain  immovables  with  respect  to  which 
the  defendants  by  their  pleas  expressly  admitted  the  plain- 
tiff^s  rights.  And  in  the  judgiuont  of  Chief  Justice  Sir  A. 
A.  Dorion,  he  says,  in  referring  to  the  judgment  of  the 
Court  below: — 

"The  Court  below  maintained  the  demurrer  and  dis- 
missed the  appellant's  action  quoad  the  respondent's,  except 
as  to  the  two,  lots  of  land  purchased  from  J.  D.  Bernard.'' 

In  Shields  v.  Peak,  8  Can.  S.  C.  R.  579,  Taschereau  and 
Gwynne,  JJ.,  dissented,  and  Mr.  Justice  Gwynne  points  out 
in  his  judgment  that  "In  Chevallier  v.  Cnvillier,  4  Can.  S. 
C.  R.  605,  the  demurrer  was  to  a  particular  specified  por- 
tion of  the  claim  in  the  action  and  the  allowance  of  a 
denurrer  in  such  case  was  undoubtedly  a  final  judgment  as 
to  the  claim  demurred  to.  *  *  *  But  the  case  here  is 
quite  different.  It  is  a  judgment  allowing  a  demurrer 
to  one  of  several  pleas  upon  all  of  which  issues  in  fact 
iire  joined,  and  yet  to  be  tried.  Such  a  judgment  decides 
nothing  as  to  the  action  or  suit  in  which  the  plea  is  pleaded; 
the  action  remains  still  wholly  undetermined." 

• 

The  view  of  the  majority  of  the  Supreme  Court  as  de- 
termined by  Shields  v.  Peak,  8  Can.  S.  C.  R.  579,  is  not  in 
harmony  with  either  the  earlier  or  later  jurisprudence  of  the 
court.  The  first  case  reported  is  that  of  Bank  of  British 
North  America  v.   WaUer,  Cass.   Dig.   (2  ed.)  214.     There 
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the  declaration  contained  eight  counts^  and  six  of  these 
were  demurred  to.  The  seventh  and  eighth  counts  of  the 
declaration  were  so  framed  that  a  verdict  thereon  in  favour 
of  the  plaintiff  if  supported  by  the  evidence  would  stand, 
whatever  might  be  the  decision  of  the  Court  upon  tlie  de- 
murrers. An  appealVas  then  taken  to  the  Supreme  Court 
from  the  judgment  on  the  demurrers,  but  no  appeal  was  taken 
from  the  judgment  of  the  trial  Judge  which  ordered 
a  judgment  in  favour  of  the  plaintiffs  on  the  verdict  of  the 
jury,  the  reason  for  this  probably  being  that  no  appeal  had 
been  taken  from  the  trial  Judge  on  this  branch  of  the  case 
to  the  full  Court  of  British  Columbia.  After  argument  the 
Supreme  Court  held  that  the  judgment  on  the  demurrers 
was  not  one  from  which  an  appeal  would  lie  and  ordered  it 
to  be  quashed,  but  further  ordered  that  the  defendants 
might  appeal  per  saltum  from  the  judgment  of  the  trial 
Judge  and  from  the  judgment  on  the  demurrers. 

The  next  case  is  that  of  Reid  v.  Ramsay,  Cass.  Dig.  (2 
ed.)  420.  This  was  an  action  for  assault  and  false  imprison- 
ment. The  defendants  by  their  second  plea  justified  the 
assault  by  virtue  of  a  writ  of  capias  ad  satisf.  issued  against 
the  plaintiff  under  a  judgment  recovered  against  him.  To 
this  plea  the  plaintiff  made  four  replications.  The  defend- 
ant demurred  to  the  second  and  fourth,  and  in  addition  the 
defendant  pleaded  to  the  fourth  replication  a  further  re- 
joinder to  which  the  plaintiff  demurred.  Judgment  was 
rendered  for  the  plaintiff  on  all  the  demurrers.  The  de- 
fendant appealed  to  the  Supreme  Court  of  Canada  and  the 
appeal  was  quashed  on  the  ground  that  judgment  appealed 
against  was  not  final. 

In  Rattray  v.  Larucy  15  Can.  S.  C.  R.  102,  the  appellant 
demurred  to  an  intervention  and  the  judgment  of  the  Supreme 
Court  maintaining  the  demurrer,  disposed  finally  of  the 
rights  of  the  parties  in  the  intervention.  The  Supreme 
Court  heard  an  appeal  in  this  case  from  the  Court  of  King's 
Bench,  and  restored  the  judgment  of  the  Superior 
Court.  But  the  case  is  clearly  distinguished  from  iShields 
V.  Peak,  in  that  it  was  a  demurrer  to  th^  entire  cause  of 
action  and  the  judgment  upon  it  finally  disposed  of  the 
action. 

In  Shair  v.  The  Cnniidian  Pacific  Railway  Co.,  16  Can. 
S.  C.  R.  703,  in  an  action  for  a  breach  of  contract  by  a  rail- 
way company  to  carry  the  plaintiff's  goods  in  safety,  the  de- 
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fendant  set  up  a  special  contract  limiting  its  liability  to 
$100^  to  which  the  plaintiff  made  two  replications^  one  of 
which  was  that  the  special  contract  could  not  avail  against 
the  provisions  of  section  25  of  the  "  Eailway  Act  of  1879." 
The  defendant  demurred  to  this  replication  on  the  ground 
that  it  was  a  departure  from  the  declaration  which  was  in 
contract,  while  the  replication  was  in  tort.  The  demurrer 
was  allowed  in  the  Courts  below  and  an  appeal  to  the  Su- 
preme Court  was  quashed  on  the  ground  that  the  judgment 
was  not  final. 

The  judgment  in  this  case  would  appear  to  be  entirely 
in  line  with  the  dissenting  judgments  in  ^Shields  v.  Peak, 
8  Can.  S.  C.  B.  579. 

I^nally,.in  Oriffith  v.  Harwood,  30  Can.  S.  C.  R.  315, 
we  have  a  case  which  appears  to  me  to  be  entirely  indistinguish- 
able from  the  present.  Here  a  plea  of  prescription  wes 
set  up  as  one  of  the  defences  to  the  plaintiff's  action. 
The  appellants  urged,  just  as  the  plaintiffs  do  in  the  pre- 
sent case,  that  in  so  far  as  the  issue  raised  upon  the  plea 
of  prescription  was  concerned,  the  judgment  appealed  from 
was  final  and  prohibited  the  defendant  from  availing  him- 
self of  that  defence,  which  went  to  the  root  of  the  action. 
The  Court,  however,  following  the  earlier  decisions,  quashed 
the  appeal. 

I  am  of  the  opinion,  therefore,  after  reviewing  all  the 
decisions  of  the  Court,  that  bv  the  more  recent  decisions 
it  is  now  well  settled  that  where  a  demurrer  is  not  to  the 
entire  cause  of  action,  but  only  as  to  some  pleading,  and 
where,  notwithstanding  the  judgment  on  the  demurrer,  the 
action  still  subsists  and  there  remain  issues  which  require 
to  be  tried  and  disposed  of  by  the  Court  of  first  instance, 
no  appeal  lies  from  a  judgment  thereon  to  the  Supreme 
Court  of  Canada. 

It  is  contended  in  the  present  case  that  the  result  of 
quashing  the  present  appeal  may  preclude  the  plaintiff  from 
questioning  the  judgment  of  the  Court  of  Appeal  upon  the 
present  demurrers,  either  in  the  Court  below  or  in  this 
Court,  if  the  case  subsequently  came  on  to  be  heard  in  an 
appeal  on  the  merits,  and  Shatr  v.  St.  Louis,  8  Can.  S.  C.  R. 
385,  is  cited  as  an  authority  for  that  proposition.  Even  if 
this  were  the  case,  the  answer  might  be  made  which  was  made 
to  the  same  argument  in  Ontario  &  Quebec  Ry.  Co.  v.  Mar- 
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cheterre,  17  Can.  S.  C.  R.  141,  where  Sir  Elzear  Taschereau^ 
speaking  for  the  Court,  said: 

"The  appellant  argued,  referring  to  Shaw  v.  St.  Louis, 
8  Can.  S.  C.  E.  385,  that  he  might  eventually  find  himself 
precluded  from  appealing  to  this  Court.  Whether  that  is  so 
or  not,  a  point  which  of  course  we  have  not  to  determine  here, 
that  will  be  simply  because  the  statute  does  not  provide  for 
an  appeal  in  such  a  case/' 

Later  on,  however,  in  Desaulrders  v.  Payette^  35  Can.  S. 
C.  E.  1,  there  is  no  doubt  the  Court,  speaking  through  the 
Chief  Justice,  expressly  holds  that  where  an  interlocutory 
judgment  had  been  carried  to  the  Court  of  the  King's  Bench 
and  disposed  of  there  in  a  certain  way,  that  judgment 
could  not  be  reviewed  if  the  case  subsequently,  on  the  mer- 
its, reached  the  Court  of  King's  Bench  and  an  appeal  waa 
taken  from  the  second  judgment  of  that  Court  to  the  Su- 
preme Court  of  Canada,  the  Cliief  Justice  making  use  of 
the  following  argument  in  support  of  that  proposition: 

"  And  likewise,  when  the  case  came  up  again  before  the 
Court  of  Appeal,  tliat  Court  could  not  but  hold,  as  it  did  by 
the  judgment  now  appealed  from,  that  the  Superior  Court 
had  committed  no  error  when  it  had  simply  acted  in  accord- 
ance with  the  judgment  rendered  upon  the  first  appeal. 

"  Now,  if  the  Court  of  Appeal  (in  its  second  judgment) 
has  rendered  the  judgment  that  it  had  in  law  to  give,  the 
appellants'  attempt  to  shew  error  in  that  judgment  neces- 
sarily fails,  and  if  there  is  no  error  in  it  they  cannot  expect 
us  to  reverse  it.  They  seem  to  be  under  the  impression 
that,  because  the  first  judgment  ordering  them  to  give  se- 
curity was  not  appealable  to  this  Court,  Desaulniers 
V.  Payette,  33  Can.  S.  C.  E.  340,  they  can  now  ask  us  upon 
this  appeal  from  the  last  judgment,  to  review  that  first  judg- 
ment. But  that  cannot  be.  As  we  have  often  said,  an  in- 
terlocutory judgment  that  cannot  be  appealed  from  is  res 
judicata.  But  it  is  not  merely  because  a  judgment  is  res 
judicata  that  it  is  appealable,  as  the  appellants  would  con- 
tend." 

It  would  appear  to  me,  however,  that  the  recent  judg- 
ment of  the  Court  in  Willson  v.  Shairinifjati  Ca^inde  Co., 
37  Can.  S.  C.  E.  535,  must  be  taken  to  overrule  the  deci- 
sion in  Desaulniers  y.  Payette,  for  there  Girouard,  J.,  says,  re- 
ferring to  an  analogous  case  where  an  appellant  filed  a  de- 
clinatory exception  to  the  jurisdiction  of  the  Supreme  Court : 
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"  Tlie  judgment  appealed  from  does  not  dispose  of  the 
whole  case,  but  merely  an  incident  raised  by  a  declinatory 
exception  which  was  maintained  by  the  trial  Court  and  re- 
jected by  the  Court  of  Appeal.  Of  course  in  both  the  trial 
Court  and  the  Court  of  Appeal  the  question  cannot  be 
raised  again.  It  is  there  chose  jugee,  but  it  can  be  raised 
here,  if  after  being  disposed  of  on  the  merits,  the  case 
comes  up  again  before  this  Court. 

"The  reason  for  this  ruling  is  that  an  appeal  on  the 
merits  opens  all  the  interlocutories,  especially  if  a  reserva- 
tion or  an  exception  be  filed  immediately  after  the  render- 
ing of  the  interlocutories." 

The  application  to  affirm  the  jurisdiction  must  therefore 
be  refused  with  costs. 

The  present  motion  was  coupled  with  another  to  allow 
the  plaintiff  to  deposit  $500  in  Court  as  security  for  its 
appeal.  I  understand  that  my  judgment  on  this  applica- 
tion will  be  appealed  to  the  full  Court.  I  will,  therefore, 
reserve  judgment  on  the'  application  to  allow  the  security 
until  after  that  appeal  has  been  disposed  of,  which  will  pre- 
serve the  plaintiff's  rights  to  appeal,  although  more  than 
60  days  will  by  that  time  have  elapsed  from  the  judgment 
below.  It  has  been  held  (Attorney-iJeneral  of  Quebec  v. 
Scott,  34  Can.  S.  C.  R.  282",  that  the  appellant  cannot  be 
prejudiced  by  the  delay  of  the  Court  in  dealing  with  an  ap- 
plication to  allow  the  security. 

On  the  appeal,  counsel  appeared  for  the  parties,  as  fol- 
lows: 

• 

Bisaillon,  K.C.,  and  Aime  Geoffrion,  K.C.,  for  the  ap- 
pellant. 

Roy,  K.C.,  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

The  Chief  Justice: — The  plaintiif  applied  under  Rule 
1  of  the  Supreme  Court  Rules  to  the  Registrar  for  an  order 
affirming  the  jurisdiction  of  this  Court  to  hear  an  appeal 
from  the  judgment  of  the  Court  of  King's  Bench,  which 
confirmed  the  judgment  of  the  Superior  Court. 

The  Registrar  refused  to  make  the  order  on  the  ground 
that  the  judgment  in  question  is  not  a  final  judgment  within 
the  meaning  of  the  Supreme  Court  Act  and  I  was  at  the 
argument  inclined  to  agree  with  him  on  the  authority  of 

VOL.  V.  E.L.B.  HO.  1 — 5 
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Griffith  v.  Hanvood,  30  Can.  S.  C.  K.  315,  and  other  cases 
in  this  Court.  Further  consideration,  however,  has  brought 
me  to  a  different  conclusion. 

By  the  material  before  us  it  appears  that  the  defend- 
ant acquired  by  an  Act  of  the  Legislature  of  Quebec  (40 
Vict.  c.  68),  the  exclusive  right  to  place,  subject  to  various 
obligations,  pipes  and  water  conduits  under  the  streets  and 
public  squares  of  the  Town  of  St.  Johns. 

The  third  section  of  the  Act  provides  that  if  the  defend- 
ant concessionnaire  refuses  or  neglects  to  fulfil  any  of  the 
obligations  imposed  upon  him  he  is  liable  to  forfeit  the 
privilege  granted,  and  the  action  is  brought  by  the  Town 
of  St.  Johns  claiming  a  declaration  of  forfeiture  under 
that  section.  The  five  several  breaches  of  the  statutory 
obligations  relied  upon  are  set  out  in  separate  paragraphs 
or  counts  of  the  declaration.  To  this  declaration  the  de- 
fendants fyled  a  general  demurrer  and  in  addition  demur- 
red specifically  to  each  count.  The  Superior  Court  allowed 
the  demurrer  in  respect  of  three  of  the  counts,  holding 
that  none  of  these  three  counts  disclosed  facts  constituting 
a  legal  ground  of  forfeiture  within  the  provisions  of  the 
Act.  On  appeal,  the  judgment  of  the  Superior  Court  was 
affirmed  and  on  the  argument  here  it  was  not  disputed 
that  the  decision  of  the  Court  of  Appeal  constitutes  a  final 
determination,  so  far  as  the  Courts  of  Qut'])ec  are  concerned, 
of  the  matter  in  dispute  upon  the  demurrer,  that  is  to  say, 
the  question  whether  the  facts  stated  in  any  of  the  counts 
in  respect  to  which  the  demurrer  is  allowed  constituted 
a  ground  of  forfeiture  of  the  privilege,  has  been  finally  de- 
cided in  the  negative;  the  judgment  appealed  from  is  final 
as  to  those  issues,  costs  are  awarded  and  nothing  further 
remains  to  be  done.  See  Shaw  v.  8t,  Louis^  8  S.  C.  R.  pp. 
402,  403.  None  of  the  questions  so  decided  in  appeal  can  l>e 
reheard  or  re-examined  in  that  Court.  See  Illinois  v.  Illin- 
ois Central  Kd.  Co.,  184  U.  S.  B.  77,  at  p.  92,  and  United 
States  v.  Camon,  184  TJ.  S.  R.  174,  at  p.  574. 

The  question  now  is  whether  such  a  decision  was  "  a 
final  judgment "  within  the  meaning  of  the  Supreme  Court 
Act.  Ch.  139,  R.  S.  C,  (1906) ;  s.  2,  s.-s.  (e),  defines  a  final 
judgment  to  mean 

any  judf^ment,  rule,  order  or  decision  whereby  thenction,  suit.  caui«e, 
matter  or  other  judicial  proceeding  is  finally  determined  and  con- 
""luded. 
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If  the  declaration  contained  only  the  counts  to  which  the 
demurrer  was  maintained,  nobody  would  dispute  that  such 
a  judgment  allowing  a  demurrer  to  the  whole  action  would 
be  a  final  judgment  within  the  meaning  of  that  section^  and 
inasmuch  as  the  grounds  or  causes  of  action  set  out  in  each 
of  these  .counts,  if  good  in  law,  are  distinct  grounds  or  causes 
upon  any  one  of  which  the  conclusions  of  the  action  claim- 
ing a  declaration  of  forfeiture  might  be  granted,  it  seems 
to  me  that  a  judgment  finally  depriving  the  plaintiff  muni- 
cipality of  the  right  to  maintain  its  action  upon  any  of 
those   grounds  or  causes   is  with  respect  to  them  a  final 
judgment,  that  is  to  say,  a  judgment  by  which  the  rights 
of  the  parties  on  the  issues  raised  by  those  counts  are  fin- 
ally determined  and  concluded,  except  in  go  far  as  we  have 
jurisdiction  to  entertain  the  appeal.     It  has  been  argued 
that  there  can  be  only  one  final  judgment  in  each  action, 
that  is  to  say,  the  judgment  that  finally  disposes  of  the 
whole  action;  but  I  do  not  think  that  such  a  limited  con- 
struction should  be  put  upon  the  words  "final  judgment;" 
although  it  might  bo  said  that  if  adopted  the  result  would 
be  to  give  to  these  words  their  literal  meaning.    The  French 
text-wrifers  interpret  or  define  the  term  '^jugement  defini- 
tif,"  which  corresponds  with  "final  judgment,"  by  compari- 
son with  and  in  opposition  to  "jugement  provisoire,  juge- 
ment  preliminaire  et  jugement  interlocutoire,"  all  of  which 
they  include  under  the  general  classification  of  "jugements 
avant  faire  droit."    Colmct-Daage,  in  his  valuable  notes  on 
Boitard,  Procedure  Civile  (15th  ed.),  vol.  1,  page  255,  says 
that  Boitard  is  in  error  when  he  defines  the  final  judgment 
as  the  one  which  puts  an  end  to  the  suit  and  removes  it 
completely  from  the  Court  in  which  the  judgment  is  ren- 
flered.    Boitard  savs: 

Le  jagement  d6finitif  desaaisit  le  tribunal  et  termine  la    contestation 
devant  lai. 

In  his  notes  Colmet-Daage  says: 

La  definition  qae  donne  Boitard  du  jagement  dSfinitif  est  inexaote  ; 
il  y  a  bien  des  jagements  de  cette  nature  qui  ne  terminent  pas  la  con- 
testation ;  tels  sont  ceux  qui  statuent  sur  des  conclusions  a'exception, 
sur  une  demande  en  recusation,  sur  une  demande  en  renvoi,  ceux  qui 
rejettent  uns  demande  en  peremption  d'instance,  etc.,  etc.  On  ne  pent 
definir  les  jugements  definitifs  que  d'une  mani^re  indlrecte,  en  disant : 
Les  jugements  definitifs  sont  tous  ceux  qui  ne  rentrent  pas  dans  Tune 
es  trois  sortes  des  jugements  d*avant  faire  droit. 

Dalloz,  Laurent  and  Pigeau  all  concur  in  the  opinion 
that  there  may  he  several  final  judgments  in  the  same  case, 
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in  the  sense  that  there  may  be  several  judgments  in  the 
same  case  which  finally  decide  and  dispose  of  particular 
grounds  of  action  or  issues,  without  finally  disposing  of 
the  whole  action. 

Dalloz,  vo.  "Jugement/'  c.  3,  s.  1,  paragraph  12,  says: 

De  la  natare  dee  jagementB  d'avant  faire^  droit  reasortent,  par  op- 

SOBition,  lee  oaraot^rea  des  jugements  d^finitifs.  Et  il  r^aalte  olairement 
e  la  dlatinotion  qui  exiate  entre  cdz  qaHl  ne  faat  paa  prendre  le  mot 
fugement  dJfinitif  dana  aon  aooeption  rigoureuaement  litt^rale,  en  ne 
I'appliqaant  qa*auz  d^oiaiona  qai  terminent  la  conteatation  d'ane  manidre 
d6finitive  ;  ce  aeraic  \k  ane  errear.  Lea  jagementa  d6flnitifa,  en  efifet, 
Bont  toaa  ceuz  qui  ne  ae  bornent  paa  k  pr/jugar,  maia  qui  jugent  un  point- 
une  queation  qnelconque  dn  proo^,  non  paa  aealement  lorsqu'ila  atatu, 
ent  aur  le  foud,  maia  auaai  loraqnUia  prononcent  aur  lea  itteideuts,  aur  len 
exeeptiom,  aar  lea  nuUitA,  enr  lea  hmt  de  non-recevoir. etc,  en  premier 
comme  en  dernier  reaaort, 

Carr6  &  Chauveau,  T.  1,  p.  565,  note  1,  4th  and  T.  4,  p. 
60  to  same  eflEect. 

Laurent,  vol.  20,  n.  22,  says: 

II  pent  dana  one  m^me  affaire  intervenir  plnaieura  jugeraenta  d6- 
finitifa  en  ce  sen  a  quHla  d^oident  d^finitiveitient  certaina  points  d^battus 
entre  lea  partiea.  Toua  cea  jugeraenta  ont  Tautorit^  de  la  chose  JQgee. 
*  *  *  Quand  un  jugement,  interlooutoire  en  apparence,  decide  r6elle- 
ment  un  point  oonteat^  entre  lea  partiea,  il  eat  d^finitif  et  il  a,  par  con- 
a6quent,  I'autorit^  de  la  choae  jug4e. 

Pigeau,  Procedure  Civile  (2  ed.),  1,  page  484: 

Le  jugement  d^finitif  eat  celui  qai  determine  la  contestation. 

And  then  he  goes  on  to  say: 

U  y  a  deux  obaervationa  k  faire  anr  lea  jngements  d^finitifs :  la 
premiere  ,  que  le  jugement  pent  n'dtre  d^finitif  que  aur  un  ou  plusieurs 
chefa  et  non  aur  le  aurplua  :  deuxi^mement,  un  jugement  pent  contenir 
en  m^me  tempa  un')  diapoaition  definitive  et  un  avant  faire  droit. 

The  effect  of  the  judgment  appealed  from  was  to  put 
an  end  to  the  issues  raised  by  the  counts  with  respect  to 
which  the  demurrer  was  maintained  and  to  that  extent  the 
action  was  finally  disposed  of  and  it  was  "  chose  jugee." 

In  Shields  v.  Peak,  8  Can.  S.  C.  R.  579,  it  was  held  that 
a  decision  on  a  demurrer  to  a  part  of  the  action  only  is  a 
final  judgment  in  a  judicial  proceeding  within  the  meaning 
of  the  "  Supreme  Court  Act/' 

And  Mr.  Justice  Gwynne,  who  dissented,  referring  to 
Chevallier  v.  Cuvillier,  4  Can.  S.  C.  R.  605,  says: 

The  demurrer  in  ChevaUier  v.  Cuvillier  (2)  waa  to  a  particular 
apeoified  portion  of  the  claim  ascertained  in  the  action  and  the  allow- 
ance of  the  demurrer  in  auch  a  caae  was  nndoubtedly  a  final  judgment 
aa  to  the  claim  demurred  to. 
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Here  the  judgment  does  not,  because  of  Ihe  nature  of  the 
proceedings,  deprive  the  plaintiff  of  a  particular  specified 
portion  of  his  claim;  but  as  a  result  of  the  judgment  the 
plaintiff's  action  is  dismissed  with  respect  to  the  grounds 
of  action  contained  in  the  counts  demurred  to. 

In  Baptist  v.  Baptist,  21  Can.  IS.  C.  R.  425,  it  was  held 
that  the  judgment  was  res  judicata  between  the  parties  and 
linal  on  the  petition  for  continuance  of  the  suit  and  therefore 
applicable  to  this  Court,  and  speaking  for  the  Court,  Tas- 
cliereau,  J.,  says,  at  page  129 : 

Now  though  we  have  held  that  no  interlooatory  jadgments  can  be 
reviewed  by  this  Coart  under  that  olause,  and  though  in  form,  per- 
haps, this  is,  in  one  sense,  an  interlocutory  judgment,  yet  it  is  clear 
that,  though  upon  a  side  issue,  the  controversy  between  the  parties 
has  been,  as  far  as  can  be  in  the  provincial  courts,  determined  and 
concluded. 

Mr.  Justice  Duff,  to  whom  I  am  indebted  for  much  as- 
sistance in  the  preparation  of  these  notes,  refers  me  to  the 
case  of  McDonald  v.  Belcher,  [1904]  A.  C.  429.  That  was 
an  action  brought  in  the  Territorial  Court  of  the  Yukon  Ter- 
ritory in  which  the  plaintiff  Belcher  claimed  certain 
sums  from  the  defendant  McDonald,  among  them  a  sum 
of  $00,000.  At  the  trial  the  learned  Judge  decided  ad- 
versely to  the  plaintiffs  in  respect  to  this  claim  and  directed 
a  reference  with  respect  to  the  remaining  sums.  Judgment 
having  eventually  been  given  upon  the  referee's  report  in 
respect  to  the  remaining  claims,  an  appeal  was  taken  by 
the  plaintiffs  to  the  Supreme  Court  of  British  Columbia 
under  62-63  Vict.  c.  11,  s.  7  (D.),  which  authorized  an  appeal 
to  that  Court  from  the  Territorial  Court  of  the  Yukon  in 
the  case  of  final  judgments. 

On  the  appeal  the  defendant  set  up  the  contention  that 
with  respect  to  the  item  of  $50,000  the  judgment  of  the 
learned  Judge  at  the  trial  being  an  adjudication  upon  the 
dispute  between  the  parties  in  respect  of  that  item  and  not 
having  been  appealed  from  within  the  time  allotted  by  the 
Act  referred  to,  could  not  be  reviewed.  The  Supreme  Court 
of  British  Columbia  accepted  this  contention.  On  appeal 
to  this  Court,  the  judgment  of  that  Court  was  reversed. 
On  appeal  again  to  the  Privy  Council  it  was  there  held  that 
with  respect  to  that  item  the  judgment  or  decision  of  the 
learned  Judge  at  the  trial  was  a  final  judgment.  At  page 
433  Lord  Halsburv  uses  these  words: 

The  particular  matter  however  upon  which  the  case  before  their 
lordships  depends    *     *     *     is  whether  the  question  of  an  indebtedness 
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by  the  defendant  to  the  extent  of  950,000  wm  or  was  not  finally  disposed 
of  by  the  trial  which  took  plaoe  before  the  territorial  Judge,  that  is  to 
say  whether  the  language  need  by  the  learned  Judge  in  disposing  of  the 
matter  constituted  a  final  judgment  of  the  Court. 

In  the  present  case  it  is  true  that  there  were  not  separate 
demands.  There  was  one  conclusion  only;  but  there  were 
several  counts,  each  putting  forward  an  independent  title 
to  the  relief  claimed;  and  the  effect  of  the  judgment  ap- 
pealed from  was  as  regards  the  counts  in  respect  of  which 
the  demurrer  was  allowed  precisely  the  same  as  if  the  action 
had  gone  to  trial  and  judgment  had  been  given.  The  con- 
troversy regarding  the  matters  raised  by  them  is  as  effect- 
ually and  conclusively  disposed  of.  And  it  is  this  quality 
of  conclusiveness  which  determines  the  character  of  a  judg- 
ment as  a  final  judgment,  not  its  relation  in  point  of  time 
to  other  proceedings.  When  by  a  judgment  a  distinct  and 
separate  ground  of  action  is,  to  use  Lord  Halsbury's  words, 
"  finally  disposed  of,"  it  is  in  the  ordinary  use  of  the  words 
a  final  judgment  with  respect  to  that  ground  of  action. 

Our  decision  in  this  appeal  as  to  the  meaning  of  the 
term  final  judgment  is,  of  course,  not  limited  to  appeals 
from  the  Province  of  Quebec,  but  is  applicable  to  those 
from  the  othei;  provinces  as  well.  And  when  it  is  consid- 
ered that  the  "  Judicature  Act "  is  now  in  force  in  nearly 
all  these  provinces  and  that  under  it  many  different  kinds 
of  action  may  be  joined  together  and  many  different  count- 
erclaims submitted  by  the  defendants  resulting  possibly  in 
many  distinct  issues  alike  of  law  and  fact  being  raised,  it 
will  at  once  be  seen  how  illusory  in  many  cases  it  would 
be  to  put  the  limited  construction  contended  for  upon  the 
word  final  judgment. 

The  substantial  controversies  between  the  litigants 
might  in  many  cases  be  decided  by  the  provincial  Courts,  but 
if  a  single  issue  of  law  or  fact  remained  open  on  the  record 
no  appeal  would  lie  to  this  Court,  and  if  an  appeal  event- 
ually came  here  from  the  judgment  of  the  provincial  Court 
on  this  final  issue  we  would  be  precluded  in  such  appeal 
from  hearing  or  opening  the  judgments  already  given  in 
what  might  well  be  the  most  substantial  and  important  sub- 
jects of  controversy. 

I  am  of  opinion  that  this  Court  has  jurisdiction  to  hear 
the  appeal  and  the  order  of  the  Registrar  is  modified  ac- 
cordingly. Appeal  allowed. 

Solicitors  for  the  appellant,  Bisaillon  &  Bossard. 
Solicitor  for  the  respondents,  Philippe  Hoy. 
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DOMINIOH  OF  CAHADA. 

SUPREME  COURT. 

WILLIAM  CHISHOLM  v.  EVELYN  OHISHOLM. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NOVA  SCOTIA. 

Parent  and  Child — Guardianship — Family  Arrangement — 

Public  Policy. 

Appeal  from  a  decision  of  the  Supreme  Court  of  Nova 
Scotia  reversing  the  judgment  at  the  trial  in  favour  of  the 
defendant. 

The  plaintiff,  Evelyn  Chisholni,  was  left  a  widow  with  a 
young  daughter.  Her  husband  had  been  during  the  cover- 
ture entirely  dependent  (m  his  father  and  she  was  left  without 
any  means  of  support.  Her  father-in-law,  the  defendant, 
offered  to  educate  the  child  in  a  convent  in  Halifax  and  Mon- 
treal, to  make  provision  for  her  when  her  education  was  com- ' 
pleted  and  to  give  the  plaintiff  an  allowance  of  $500  a  year, 
but  insisted  on  being  appointed  her  legal  guardian.  After 
resisting  for  some  time  the  plaintiff  consented  and  the  ar- 
rangement was  carried  out.  The  allowance  was  paid  to  the 
plaintiff  for  some  years  and  then  withheld,  whereupon  she 
brought  an  action  for  the  arrears. 

Several  defences  were  pleaded,  but  the  only  one  dealt 
with  by  the  Courts  was  that  the  transaction  amounted  to  a 
sale  of  the  custody  of  her  child  by  the  plaintiff,  which  was 
against  public  policy.*  The  trial  Judge  gave  effect  to  this  de- 
fence and  dismissed  the  action.  His  judgment  was  reversed 
by  the  full  Court  and  the  defendant  appealed  to  the  Supreme 
Court  of  Canada. 

Nesbitt,  K.C.,  for  the  appellant.  It  is  against  public 
policy  for  a  parent  to  surrender  the  natural  rights  and  duties 
of  guardianship  over  his  child  for  a  pecuniary  consideration : 
Vansittari  v.  Vansittartj  2  DeG.  &  J.  249 ;  Hope  v.  Hope. 
8  DeG.  M.  &  G.  731;  Humphreys  v.  Polnk,  [1901]  2  K. 
B.  385. 

The  respondents  rely  on  Roberts  v.  Hall,  1  0.  R.  385, 
which  is  contrary  to  the  decisions  of  the  Courts  in  England. 

Harris,  K.C.,  for  the  respondent.  If  the  arrangement 
has  mainly  in  view  the  benefit  of  the  child  the  allowance  to 
the  mother  will  not  make  it  illegal :  Roberts  v.  Hope,  1  0.  E. 
385;  Enders  v.  Enders,  27  L.  E.  A.  56. 
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The  Chief  Justice: — ^The  appointment  of  the  appellant 
as  guardian  was  made  by  the  Court  in  the  exercise  of  its  un- 
doubted chancery  jurisdiction  on  the  application  of  the  re- 
spondent^ an  application  which  the  Nova  Scotia  statute  au- 
thorized her  to  make.  There  is  no  doubt  that  the  Court 
could,  on  cause  shewn,  set  aside  the  appointment,  but  1  can- 
not understand  how  the  appellant  could  succeed  in  these  pro- 
ceedings in  obtaining  a  declaration  to  the  effect  that  an  ap- 
pointment made  by  the  Court  was  void  as  against  public 
policy.  I  can  find  nothing  in  the  agreement  itself  or  in  its 
surrounding  circumstances  as  brought  out  by  the  evidence  to 
justify  the  contention  that  the  family  agreement  which  is 
attacked  was  only  a  scheme  to  benefit  the  mother,  or  that  she 
had  any  interest  which  conflicted  or  could  be  in  conflict  with 
that  of  her  child.  On  the  contrary,  I  believe  that  in  contem- 
plation of  all  the  parties  the  contract  had  exclusively  in  view 
the  benefit  of  the  infant.  There  were,  as  pointed  out  by  my 
brother  Davies,  many  reasons  why  an  arrangement  of  this 
kind  should  be  entered  into,  and  I  agree  entirely  in  the  con- 
clusions he  has  reached. 

Davies,  J. : — ^This  was  an  action  brought  by  the  plaintiff, 
the  widow  of  the  only  son  of  the  defendant,  to  recover  from 
the  latter  payment  of  an  overdue  instalment  of  an  annuity 
agreed  to  be  paid  by  him  to  her  while  she  was  self-dependent 
and  defendant  was  able  to  pay  it. 

The  defence  set  up  was  that  the  only  consideration  for 
the  payment  of  the  annuity  to  the  plaintiff  was  the  surrender 
by  the  mother  to  the  grandfather  of  the  control  of  the  person 
and  education  of  tlie  child  and  of  the  mothers  rights  and 
duties  to  the  child,  and  that  such  consideration  was  against 
public  policy  and  void. 

The  learned  trial  Judge,  after  the  hearing,  thinking  him- 
self bound  by  the  caso  of  Humphreys  v.  PolaJc,  (1901)  2  K. 
B.  385,  sustained  his  defence  and  dismissed  the  action,  but 
on  further  consideration  as  a  member  of  the  Court  of  Appeal 
to  which  the  case  had  been  carried,  agreed  with  the  rest  of 
the  Court  in  allowing  the  appeal  and  directing  judgment  to 
be  entered  for  the  plaintiff  for  the  amount  of  the  overdue 
annuity. 

From  this  latter  judgment  this  appeal  was  taken  to  this 
Court,  and  while  reliance  was  placed  upon  the  case  of  Hum- 
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phreys  V.  Folak  referred  to^  it  was  strongly  pressed  upon  us 
that  the  only  consideration  for  the  payment  of  the  annuity 
to  the  widow  was  the  agreement  by  her  to  the  appointment 
of  the  grandfather  as  guardian  of  the  child  and  that  such  a 
consideration  was  bad  and  a  contravention  of  public  policy 
as  involving  a  necessary  conflict  between  her  interest  and 
her  duty  as  the  child's  maternal  guardian. 

I  fully  agree  with  the  judgment  of  Mr.  Justice  Bussell, 
speaking  for  the  whole  Courts  that  the  transaction  attempted 
to  be  at  any  rate  partially  impeached  in  this  case  was  con- 
sidering the  relationships^  ages  and  means  of  the  several  par- 
ties to  it  ''the  most  natural  and  commendable  proceeding 
that  could  be  thought  of  in  the  interests  of  the  child/'  and 
that  the  guardianship  of  the  child  which  was  insisted  upon 
by  the  grandfather  was  "  desired  merely  as  a  guarantee  that 
the  child  would  finish  her  education  at  the  convent."  I  also 
agree  with  the  Supreme  Court  of  Nova  Scotia  that  tlie  case 
of  Humphreys  v.  Polak,  before  referred  to,  has  little  or  no 
bearing  upon  the  only  point  to  be  considered  in  this  case. 

It  must  be  always  borne  in  mind  that  the  contract  or 
agreement  sought  to  be  avoided  in  part  by  the  defendant  here 
was  a  family  arrangement  and  one  agreed  to  be,  on  the  whole, 
of  a  most  natural  and  commendable  kind.  On  tlie  one  hand 
we  have  a  grandfather,  stated  to  be  a  wealthy  man,  and  on 
the  other  an  onlv  child  of  liis  only  son  who  was  dead  and 
whose  widow,  the  plaintiff,  was  in  delicate  healtli  and  without 
any  means  of  support  for  herself  and  child  except  her  own 
earnings.  Everything  that  her  deceased  husband  had  left 
was  included  in  the  sum  of  $500  realized  from  the  sale  of  his 
furniture.  She  herself,  after  her  husband's  death,  had  gone 
to  her  people  in  the  United  States,  taking,  of  course,  her 
young  child,  then  not  a  year  old,  and  was  living  with  her 
parents.  They  were  all  Roman  Catholics,  and  the  grand- 
father was  very  desirous  that  his  only  grandchild  should  be 
educated  in  a  convent  somewhere  in  Canada.  The  daughter- 
in-law,  as  can  be  gathered  from  correspondence,  contem- 
plated going  to  Boston  as  soon  as  her  health  permitted  to 
study  nursing.     She 

hoped  to  make  a  ^ofxl  nurse,    work  hard  and  ^ive  pftor  WiU'R  little 
girl  a  good  education. 

Now  it  was  not  a  good  education  such  as  is  generally  under- 
stood in  Boston,  that  is  a  good  public  school  education,  that 
the  grandfather  desired  for   his  grandchild.      He  wanted 
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her  to  have  such  an  education  and  training  as  is  imparted 
in  the  convents  of  Halifax  and  Montreal^  of  which  he  knew 
something  and  which  included  a  religious  education  in  that 
branch  of  the  Christian  religion  to  which  he  belonged. 

From  the  evidence  it  appeared  that  at  and  from  the  time 
of  his  marriage  till  his  death  the  defendant's  son  was  an  in- 
valid and  "  absolutely  dependent  on  his  father."  The  grand- 
father recognized  his  moral  responsibility  towards  liis  grand- 
child and  was  eager  and  anxious  to  discharge  it,  but  not  un- 
naturally desired  that  so  soon  as  the  child  was  old  enough 
to  enter  the  convent  as  a  boarder,  mother  and  child  should 
come  to  Canada  and  place  the  child  in  one  of  the  convents 
named  by  him 

and  allow  her  Uy  remain  there  until  she  had  fininhed  her  educ;iri<»n. 

In  his  letter,  which  forms  the  basis  of  the  contract,  he 
goes  on  to  say: 

And  after  you  place  her  in  either  convent,  I  will  allow  yourself 
foOO.OO  per  annum  paid  quarterly  in  advance  so  Ions;  as  I  can  do  so 
whilst  you  are  self-dependent.  If  you  think  Ruth  is  too  young  to  he 
placed  in  a  convent  now  you  can  keep  her  where  she  is  for  a  while, 
but  I  require  that  she  will  be  placed  in  either  convent  not  later  than 
the  first  of  September,  1898,  where  she  is  to  remain  until  her  edu- 
cation is  finished.  I  will  pay  all  her  necessary  bills  for  her  educa- 
tion at  either  convent  until  she  has  finished  her  education,  and  after 
she  has  finished  her  education,  I  will  allow  her  a  sum  yearly  to  keep 
her  respectably  until  sho  is  of  age,  and  then  I  will  make  a  suitable 
provision  for  her,  but  for  all  this  I  require  to  be  appointed  •  her  guar- 
dian as  a  gtiarantee  that  her  education  shaU  be  continued  in  the 
convent  untU  she  hcLs  fini;ihed  it.  You  see  I  ham  no  desire  to  part 
you  from  your  chUd^  as  you  can  live  in  either  place  with  her,  or  in 
any  other  place  you  may  wish.  I  merely  wish  to  do  what  T  consider 
is  foi  her  welfare;  she  will  be  taken  care  of  in  a  convent,  as  well 
as  you  can  take  care  of  her.  When  you  were  sick  some  one  else  had 
to  take  care  of  her,  and  if  you  go  to  Boston  you  will  have  to  leave 
her  behind  you  for  someone  else  to  take  care  of  her. 

Now  it  seems  to  me  to  be  plain  tliat  this  faniily  arrange- 
ment proposed  and  subsequently  carried  out  involved  the 
coming  of  mother  and  child  to  Canada,  and  the  education  of 
the  latter  in  a  selected  convent,  the  right  of  the  motlier  to 
accompany  and  remain  in  the  same  city  where  the  child  was 
placed  and  where  she  could,  during  the  convent  vacations, 
look  after  the  cliild  and  expend  for  its  benefit  the  allowance 
agreed  to  be  paid  by  the  grandfather  "  to  keep  her  respectably 
until  she  was  of  age."  So  far  from  separating  mother  and 
child,  the  letter  clearly  contemplated  their  being  together. 
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Yoa  see  (he  says)  I  have  no  desire  to  part  yoa  from  your  child,  as 
yoQ  can  live  in  either  place  with  her  or  in  any  other  place  you  may 
^^}^*>  »  «  4:  ••For  all  this  (he  c^mtinues)  I  require  to  be  ap- 
pointed her  guardian  as  a  guarantee  that  her  ediuMtiim  tkaU  be  zatv- 
tinued  in  the  convent  fwUU  sfce  ha$  finished  t^  " 

The  arrangenieni  contemplated,  as  I  say,  the  abandonment 
of  the  project  at  one  time  entertained  by  the  mother  of  study- 
ing nursing  in  Boston  so  as  to  enable  her  to  maintain  and 
educate  tlie  child  there,  and  instead  the  maintenance  and 
education  of  the  child  in  a  named  religious  faith  and  in  a 
named  convent  in  Canada  with  the  mother's  presence  near  the 
child  so  as  to  enable  her  to  discharge  the  many  parental 
duties  in  vacation  as  well  as  in  tenn  which  are  required  by  a 
child  in  a  convent  at  a  mother's  hands.  Parental  pride 
seemed  to  have  had  naturally  a  strong  controlling  influence 
with  the  grandfather  in  suggesting  the  family  arrangement 
now  sought  in  part  to  be  avoided. 

For  my  part  I  can  see  nothing  in  that  family  arrange- 
ment to  condemn  and  very  much  entirely  to  commend.  The 
substantial  motive  prompting  tlie  grandfather's  action  was 
the  obtaining  of  a  legal  guardiansliip  in  himself  which 
should  be  a  guarantee  of  the  maintenance  of  a  system  of 
maintaining  and  educating  his  grandchild;  mixed  with  that 
was  the  parental  pride  which  moved  him  to  provide  for  his 
daughter-in-law's  support  and  avoid  the  possible  scandal  of 
the  widow  of  the  only  son  of  a  rich  man  being  compelled  to 
resort  possibly  to  some  menial  employment  for  her  support 
which  would  entail  separation  from  the  child.  The  mother, 
in  consequence  of  the  arrangement,  changes  her  residence 
from  one  country  to  another,  abandons  her  contemplated 
study  of  nursing,  foregoes  the  right  she  would  otherwise  have 
to  the  earnings  of  the  child  when  and  during  the  time  the 
latter  should  become  capable  of  earning,  satisfies  the  natural 
parental  pride  of  the  defendant  by  ensuring  alike  the  main- 
tenance of  the  mother  and  the  maintenance  and  education  of 
the  child  in  a  manner  consistent  with  their  relations  to  a 
wealthy  grandfather,  and  this  without  any  surrender  of  the 
natural  duties  owing  from  the  mother  to  her  child  beyond 
those  involved  in  the  transference  to  the  grandfather  of  the 
legal  guardianship  under  the  Nova  Scotia  statute. 

If  all  these  family  arrangements  were  indeed  a  mere 
cloak  to  hold  and  cover  up  an  improper  attempt  to  contra- 
vene the  policy  of  the  law,  as  by  a  natural  guardian  selling 
her  right  as  such  to  another  for  a  consideration,  or  a  mother 
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formally  abdicating  alike  her  rights  over  and  her  duties  to- 
wards her  child  for  a  personal  benefit  to  herself,  the  argu- 
ment against  the  validity  of  the  arrangement,  so  far  as  it  so 
attempted  to  contravene  such  policy,  would  be  irresistible. 

Only  a  feeble  attempt  was  made  to  suggest  such  a  state  of 
matters  here,  and  from  what  T  have  already  said,  it  will  be 
seen  that,  in  my  opinion,  the  basis  of  the  arrangement  as  a 
whole  was  one  bona  fide  for  the  benefit  of  the  child  which 
not  improperly  involved  considering  the  extreme  youth  of 
the  child,  and,  under  the  circumstances  of  the  case,  provision 
for  the  maintenance  of  the  widow. 

The  facts  shew  that  for  years  the  arrangement  continued 
to  be  loyally  carried  out  by  both  parties,  and  there  is  nothing 
on  the  face  of  the  record  or  suggested  to  us  why  it  should 
now  be  declared  invalid.  Such  a  declaration  would  be  most 
unjust  to  the  widow  as  she  could  not,  by  any  possibility,  now 
be  placed  in  the  position  she  occupied  with  respect  to  earn- 
ing her  own  living  by  nursing  or  otherwise,  and  it  seems  to 
me  would  also  be  unjust  to  the  child. 

The  appeal  should  be  dismissed  with  costs. 

Idinoton,  J.  (dissenting)  : — However  commendable  the 
intentions  of  the  parties  to  the  arrangements  out  of  which 
this  action  has  arisen,  the  arrangement  is  wanting  in  the 
necessary  legal  form  or  substance  to  constitute  a  contract 
upon  which  to  found  an  action  such  as  this.  • 

The  simple  contract  it  evinces  requires  for  its  support  a 
consideration  moving  from  the  person  seeking  to  enforce  the 
promise. 

The  only  consideration  moving  from  the  respondent  to 
induce  the  appellant  to  make  the  promise  relied  upon  was 
that  which  he  so  tersely  put  (before  this  poor  mother  wha 
shrank  so  long  as  she  could  from  yielding  to  the  hard  neces- 
sity) of  surrendering  the  custody  of  her  child,  and  in  order 
to  accomplish  that,  of  petitioning  the  Probate  Court  to  ap- 
point him  alone  as  guardian. 

If  the  common  law  right  of  custody  did  not  confer  on  a 
mother  ample  and  efficacious  authority  in  regard  to  the  cus- 
todv  of  her  fatherless  child,  the  statute  certainlv  did.  B.  S. 
N.  S.  c.  115,  s.  4,  is  as  follows: — 

On  the  death  of  the  father  of  an  infant  the  mother  if  Hurviving 
shall  be  the  guardian  of  the  infant,  either  alone,  when  n<»  guardian 
has  been  appointed,  or  jointly  with  any  guardirtn  appointed  by  the 
father. 
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I  can  find  no  power  in  that  Court  to  substitute  another 
for  this  statutory  guardian  so  long  as  she  lives. 

Section  5  enacts  that  in  default  of  a  guardian  being  ap- 
l>ointed  by  father  or  mother,  or  such  an  appointee  refusing 
to  act,  the  Court  may  appoint  a  guardian. 

(2)  And  if  the  infant  is  fourteen  the  Court  sliall  appoint 
his  nominee. 

(3)  But  if  under  that  age  the  executor  or  administrator 
of  an  estate  the  child  is  interei^tcd  in  or  next  of  kin  may  apply 
and  Court  appoint. 

Xone  of  these  seem  applicable,  assuming,  what  I  gravely 
doubt,  that  the  Court  has  such  power  of  substitution  during 
the  lifetime  of  the  mother,  especially  where  no  estate  existed 
and  no  fault  to  be  found  with  the  character  of  the  mother, 
what  was  her  legal  position  or  what  were  her  duties  in  that 
respect  ? 

True,  it  was  urged,  she  had  herself  a  power  of  appoint- 
ment under  the  statute,  but  that  also  is  matter  of  the  gravest 
doubt. 

But  assume  it  exists,  wha<>  again  is  her  position?  What 
were  her  duties  in  exercising  such  power? 

In  making  such  an  appointment,  or  bringing  about  such 
an  appointment,  or  taking  any  part  whatsoever  in  its  crea- 
tion, the  mother  as  statutory  guardian  must  be  taken  to  be 
acting  in  discharge  of  her  legal  duty,  and  cannot  rid  herself 
of  the  obligation  to  discharge  such  duty  cast  upon  her. 

She  has  no  more  right  to  sell  the  guardianship  of  her 
child  than  she  has  to  sell  her  child. 

The  law  has  been  so  modified  by  statute  in  Nova  Scotia 
as  to  render  inapplicable  some  of  the  legal  propositions  con 
tained  in  cases  cited  to  us. 

The  point  of  view  has  been  shifted  a  bit.  The  underly- 
ing principle  of  the  cases  remains  untouched.  A  considera- 
tion consisting  only  in  the  discharge  of  such  a  duty  is  no 
consideration  in  law  upon  which  to  found  an  obligatory  pro- 
raise  and  claim  an  actionable  breach  thereof. 

It  seems  to  me  idle  to  try  and  conjure  up  some  other  con- 
sideration than  that  so  plainly  written  on  the  face  of  the 
correspondence  in  evidence,  which  forms  such  contract  as 
there  is. 

It  is  nojt  a  case  where  the  real  consideration  was  doubtful, 
where  it  had  to  be  found  in  the  acts  of  the  parties,  and  infer- 
inces  had  to  be  drawn,  which  might  trace  it  out  in  one  impli- 
cation, rather  than  another,  and  if  more  than  one  existed 
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(one  being  illegal  but  clearly  severable)  there  might  yet  be 
found  room  to  attribute  the  promise  to  some  valid  considera- 
tion, rather  than  impute  an  intention  to  violate  public  policy 
or  morality. 

In  the  alternative  put  before  us  there  is  either  no  con- 
sideration or  an  illegal  consideration. 

The  substitution  of  the  appellant  for  the  respondent  was 
all  he  valued. 

It  involved  and  carried  with  it  all  else,  including  the 
many  things  suggested  by  his  counsel  in  argument,  as  possible 
considerations. 

She  gave  him  nothing  else  he  valued.  Her  change  of 
purpose  as  to  her  course  of  life  or  place  of  residence  or  habit 
of  conduct  was  not  stipulated  for  by  him  in  any  way. 

He  cared  only  for  one  thing,  and  that  was  the  mastery 
of  the  custody  of  the  child. 

How  can  we  attribute  to  such  a  case  upon  the  facts  pre- 
sented some  other  form  of  consideration  than  that  which  he 
who  dictated  tho  bargain  specifies? 

I  do  not  assume  that  there  was  any  gross  impropriety  in 
the  arrangement,  but  when  I  am  asked  to  find  in  it  a  nece-* 
sary  and  legal  consideration,  I  cannot  do  it. 

I  can  conceive  of  such  an  arrangement  being  subni'tted 
to  a  Court  empowered  to  pass  upon  it  as  a  preliminary  ti»  it< 
adoption  and  being  approved  of  and  become  thereby  valid. 
In  such  a  case  the  Court  might  become  the  keeper  of  the 
conscience  of  the  guardian  in  discliarging  her  duties  where 
interest  might  lead  one  way  and  duty  another. 

I  would  allow  the  appeal. 

Maclennan,  J.: — I  concur  in  the  opinion  of  Mr.  Justice 
Davies. 

Duff,  J.  (dissenting) : — I  much  regret  tliat  in  this  case 
I  am  unable  to  agree  with  the  decision  of  the  Court  below. 
Assuming  that  the  Legislature  of  Nova  Scotia  has,  by  c.  115, 
R.  S.  N.  S.,  invested  the  mother  of  a  child  whose  father  is 
dead  with  the  power  to  appoint  within  her  lifetime  a  guar- 
dian of  its  person,  it  is  clear  that  the  mother  is  intrusted  with 
that  power  as  a  trustee  for  the  benefit  of  her  child;  and  like- 
wise with  respect  to  any  application  to  the  Court  of  Probate 
for  the  appointment  of  a  guardian  under  the  5th  section  of 
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the  statute,  or  any  such  application  to  the  Supreme  Court  of 
Xova  Scotia  to  which  she  may  be  a  party,  the  mother  in  re- 
lation to  her  child  acts  in  a  fiduciary  capacity. 

Now  there  is  a  long  settled  principle  of  English  law  which 
is  stated  by  Lord  Cranworth  in  these  words: — 

No  one  having  duties  to  discharge  of  a  fidaoiary  nature  shall  be  al- 
lowed to  enter  into  engagements  in  which  he  has  or  can  have  a  per- 
sonal interest  conflicting  or  which  possibly  may  conflict  with  the  in- 
terests of  those  whom  he  is  bound  to  protect.  Aberdeeyi  Bailtoay  Co. 
V.  Blaikie,  I  Macq.  461,  at  p.  471. 

That  principle  seems  to  me  to  apply  to  this  case  and  to 
govern  the  decision  of  it.  It  can  be  nothing  to  the  purpose 
that  one  be  satisfied  in  the  particular  case  that  there  has  been 
no  consciousness  of  wrong  doing,  that  in  fact  the  person 
occupying  the  fiduciary  position  was  actuated  only  by  a  senwe 
of  duty,  or  that  the  particular  arrangement  was  in  fact  as  well 
as  in  intention  for  the  benefit  of  the  cestui  que  trust.  The 
rule  is  a  rule  of  public  policy  and  is 

based  on  the  consideration  that  human  nature  being  what  it  is, 
there  is  danger  in  such  circumstances  of  the  person  holding  the 
fiduciary  position  being  swayed  by  interest  rather  than  duty. 

Bray  v.  Ford,  (1896),  A.  C.  at  p.  51,  per  Herschell;  therefore 
**  it  applies  equally  even  though  it  be  shewn  that  no  advantage 
has  been  taken.  The  rule  is  made  general  in  order  to  prevent 
the  danger  arising  from  the  difficulty  of  disproving  in  particu- 
lar cases  that  duty  has  given  way  to  interest.  See  perl^rd  El- 
don  in  the  leading  case  Ex  parte  Lacey,  6  Ves.  625;"  per 
Bigby,  L..T.,  Lagunas  Nitrate  Co.  v.  Lagnna.^  Syndicate, 
(1899)  2  Ch.  392,  at  p.  442. 

For  these  reasons  I  think  the  defendant's  promise  to  pay 
the  sum  of  $500  yearly  to  the  mother  resting  upon  the  con- 
sideration of  her  undertakings  respecting  the  education  and 
guardianship  of  her  child,  and  upon  that  consideration  alone, 
is  such  a  promise  as,  under  our  law,  tlie  Courts  cannot  en- 
force. 

Appeal  dismissed  with  costs. 

W.  H.  Pulton,  solicitor  for  the  appellant. 
W.  A.  Henry,  solicitor  for  the  respondent. 
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HEW  BEUNSWICK. 

Circuit  Court.  December  12th,  1907. 

CURRAN  V.  O'LEARY. 

Contract — Sale  of  Goods — Manufactured  Lumber — Breach — 

Damages, 

Action  on  lumber  contract  tried  before  Mr.  Justice 
Landry  without  a  jury  at  the  Kent  Circuit  in  November  last. 

J.  D.  Phinney,  K.C.,  and  G.  A.  Hutchinson,  for  plaintiff. 
M.  G.  Teed,  K.C.,  and  H.  H.  James,  for  defendant. 

Judgment  in  favour  of  defendant  for  $30.89  was  now 
delivered  by 

Landry,  J. : — A  written  contract  was  entered  into  bv 
which  the  plaintiff  engaged  himself  to  supply  the  defendant 
with  dimension  hemlock  lumber,  and  with  all  his  output  of 
boards,  of  both  hemlock  and  spruce,  which  contract  specified 
the  quality  of  such  boards.  A  time  and  place  for  such  de- 
livery was  named  in  the  agreement.  The  full  quantity  of 
hemlock  waj  never  delivered.  Boards  were  offered  but  never 
accepted  by  the  defendant.  The  quantity  of  hemlock  to  be 
supplied  was  at  least  50  M  of  ^Yo  in.  x  4  in.  x  10  ft.  and  at 
least  150  M  of  2  in.  x  4  in.,  2  x  6,  2  x  8,  2  x  10,  averaging 
14  ft.  long.  Of  the  first  only  15,509  was  accepted  by  the 
defendant;  of  the  second  only  125,158  was  accepted,  and 
this  latter  quantity  only  averaged  from  12.6  to  12.9  in  length 
instead  of  14. 

At  the  prices  agreed  on,  in  case  the  contract  were  filled, 
the  140,667  sup.  ft.  delivered  amounted  at  $10,  to  $1,406.67. 
The  plaintiff  received  in  all  $1,117.28.  He  sued  for  the 
balance,  between  $1,406.67  and  $1,117.28,  viz.,  $289.38, 
claiming  that  if  the  contract  was  not  filled  it  was  through 
the  defendant's  default.  He  also  claimed  damages  for  the 
breach  of  contract  on  the  part  of  the  defendant,  as  follows: 
Loss  on  30  M  refused  by  defendant,  at  $2.00— $60.00 ;  loss 
on  45,000  of  spruce  and  hemlock  boards  refused  by  defendant 
at  $2.00 — $90.00  paid  for  repiling  timber  so  refused  by  defend- 
ant, $17.00,  ditto  tallying  $10.00,  expenses  to  P.  E.  I.  to  sell 
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boards  $100.00.  There  is  no  dispute  whatever  as  to  quantity 
of  lumber  received  and  accepted,  or  as  to  amount  of  payments 
or  set-off,  except  as  to  two  items  of  set-off,  viz.,  $4.38  and 
$5.25,  paid  to  two  men  who  helped  tallying  and  loading  boards 
shipped  to  P.  E.  I.  by  plaintiff.  The  contest  is  principally 
over  breaches  of  contract.  The  terms  of  the  contract  as  to 
time  of  delivery,  is  on  or  before  the  first  of  June.  As  to  what 
was  actually  delivered  no  objection  is  made  by  the  defendant 
as  to  time,  and  no  claim  is  made  by  him  for  damages  or  re- 
duction of  damages  by  reason  of  the  time  of  delivery  of  what 
was  received.  Two  principal  points  are  at  issue  between  the* 
parties:  1st.  By  whose  default  was  the  hemlock  dimension 
lumber  delivered  short  of  the  contract?  2nd.  By  whose 
default  were  the  boards  not  delivered  or  received?  T  find 
as  a  matter  of  fact  that  it  was  in  both  cases  the  default  of 
the  plaintiff.  As  to  the  dimension  lumber  he  undertook  to 
deliver  it  by  the  first  of  June  on  the  Nicholas  river  wharf. 
Afterwards  the  defendant,  by  his  acts  and  consent,  waived 
these  two  conditions  in  two  respects: — 

1st.  He  extended  the  time  for  delivery.     2nd.  He  agreed 
to  accept  at  Jardines',  instead  of  at  the  wharf,  all  (luanUties 
required  to  fill  the  contract,  and  not  delivered  at  Nicholas 
river  wharf.   There  being  no  period  fixed  in  thif=;  changed  condi- 
tion, I  find  that  this  latter  verbal  agreement  was  an  extension 
for  a  reasonable  time.  The  plaintiff  made  with  Jardines  some 
arrangement,  quite  uncertain  as  to  time  of  delivery,  and  not 
definite  as  to  quantity,  to  cut  dimension  lumber  for  the  de- 
fendant.    The  defendant  was  aware  that  the  Messrs.  Jardine 
had  undertaken  to  cut  some  of  the  dimension  lumber.     The 
exact  quantity  cut    by  the    Messrs.    Jardine    is    not  clearly 
established ;  nor  is  the  time  when  they  commenced  to  cut  or 
when  they  stopped,  made  quite  clear.     To  make  up  tlie  full 
quantity  required  to  fill  the  contract,  the  Messrs.  Jardine 
should  have  manufactured  34,491  sup.,  ft.  of  21/0  in.  x  4  in 
X  10  ft,  and  24,842  sup.  ft.  of  2  x  4,  2  x  6,  2  x  8^  and  2  x  10, 
not  less  than  10  ft.  long  and  averaging  at  least  14  ft.    It  does 
not  appear  that  the  Messrs.  Jardine  ever  knew  exactly  how 
much  they  were  to  so  manufacture  to  complete  the  plaintiff's 
contract.  At  most  the  Jardines  manufactured,  taking  their 
own  figiires  as  correct,  10  M  of  2K  and  lf5  li  of  the  smallest 
dimension.    The  defendant  says  tliat  he  never  was  notified  that 
the  lumber  was  ready  at  Jardines\  that  he  never  knew  they 
were  to  cut  anv  of  the  2V,.  He  fnrtlier  savs  he  went  earlv  in 
TOL.  y.  Ex.11.  wo.  1—6  + 
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October  to  ascertain  if  any  was  ready,  and  was  told  that  some 
was  ready,  which  some  was  shewn  to  him,  and  that  the  quan- 
tity so  shewn  to  him  was  so  small  as  to  make  it  not  worth 
while  to  go  after  it,  and  so  insignificant  as  not  to  change  the 
average  length  furnislied  by  tue  plamtitf  to  the  extent  of 
half  an  inch.  That  finding  sucli  a  condition  of  things  in 
existence  at  that  late  season,  he  told  the  Messrs.  Jardine  he 
would  not  take  any  or  not  to  cut  any  more.  Evidence  was 
given  by  the  plaintiff  that  in  August  the  defendant  told  the 
Messrs.  Jardine  not  to  cut  any  more,  and  this  is  the  fact 
relied  on  as  establishing  a  breach  of  contract  by  the  defend- 
ant entitling  the  plaintiff  to  stop  filling  his  contract  at  that 
point,  and  to  be  paid  for  what  he  had  already  delivered,  which 
breach  of  contract  entitles  him,  he  claims,  to  damages  for 
the  defendants  refusing  to  receive  the  balance  of  the 
dimension  lumber.  I  cannot  find  that  the  defendant  ever 
knew  or  was  ever  notified  that  the  lumber  was  ready  for  him, 
nor  can  I  find  that  it  ever  was,  in  reality,  all  ready  for  him — 
nor  do  1  find  that  before  October,  by  act  or  word,  he  justified 
the  non-fulfilment  of  the  balance  of  the  contract  by  the 
plaintiff  as  to  the  dimension  lumber.  I  find,  therefore,  that 
the  plaintiff  did  not,  within  a  reasonable  time  after  the  ex- 
tension of  time,  provide  the  quantity  of  lumber  called  for  by 
his  contract,  and  that  the  non-fulfilment,  in  that  particular, 
was  not  by  the  default  of  the  defendant.  As  to  the  boards, 
the  failure  to  fill  the  contract  was  on  the  part  of  the  plaintiff, 
not  as  to  time  of  delivery,  but  particularly  as  to  quality  and 
partially  because  of  non-delivery  on  the  wharf.  The  quality 
offered  in  a  general  way,  was  not  such  as  contracted  for,  and 
the  defendant  was  justified  on  account  of  the  quality  in  refus- 
ing the  boards.  There  may  have  been,  and  1  have  no  doubt 
there  was,  some  of  the  boards,  both  hemlock  and  pprucc,  that 
were  offered  that  came  up  to  the  quality  bargained  for,  but.how 
many  of  such  boards  were  so  within  the  contract  was  not 
proven.  With  the  proof  before  me,  I  find  that  the  quantity 
of  boards  offered,  coming  up  to  tlie  contract  was  relatively 
small,  and  so  mixed  with  boards  not  coming  up  to  the  stan- 
dard bargained  for  that  it  was  unreasonable  to  expect  the 
defendant  to  cull  them  from  the  inferior  ones.  On  the  whole 
1  find  defendant  justified  in  refusing  the  Iwards  as  a  whole. 

My  findings  on  the  facts  are  further : — 


\ 
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Hemlock  lumber  delivered  and  accepted  of  the 

2^  in.  dimension,  15,509  at  $10.00 $    155  09 

Of  the  other  sizes,  125,158 1,251  58 


Total  to  which  plaintiff  is  entitled $1,406  67 

Loss:  Damages  suffered  by  the  de- 
fendant by  reason  of  non-delivery 
of  34,491  sup.  ft.  of  the  21/2  in. 

lumber  contracted  for  at  $4 $  137  96 

Ditto,  on  24,842  sup.  ft.  of  smaller 

dimensions  at  .75 18  63 

Ditto,  for  loss  and  breach  of  contract 

on  short  average  of  first  cargo. . . .     143  60 

Ditto  on  second  cargo 29  72 

Cash  paid  by  defendant 1,100  00 

Bubber  boots 4  25 

1  salmon 1  00 

Duster 2  40  1,437  56 


Balance  due  defendant $     30  89 

I  disallow  the  defendant's  claim  for  damages  on  account 
of  the  non-delivery  of  boards.  My  interpretation  of  the  con 
tract  as  to  boards  is,  that  the  plaintiff  was  to  deliver  his  whole 
output  of  boards  pf  the  quality  specified.  The  evidence  is 
that  the  plaintiff  offered  his  whole  output.  He  therefore 
filled  that  part  of  the  contract.  It  was  the  defendant's  right 
under  the  conditions  detailed  in  evidence  and  touched  upon 
herin  to  refuse  the  boards,  but  he  could  not  require  the 
plaintiff  to  provide  him  other  boards. 

I  also  disallow  the  two  items  of  set-off  paid  by  the  defend- 
ant for  tallying  and  helping  to.  load  the  schooner  for  the 
plaintiff.  There  is  no  evidence  of  any  authority  by  the  plain- 
tiff to  the  defendant  to  supply  such  boards.  The  request 
received  by  the  defendant  to  supply  the  work  was  from  the 
captain  of  the  schooner.  The  evidence  is  not  such  as  to 
justify  me  to  conclude  that  the  plaintiff  is  responsible  to  the 
defendant.  The  burden  of  proof  was  on  the  defendant  to 
establish  that.     He  failed  to  do  so. 

The  proof  is  that  the  defendant  suffered  the  loss  of 
$143.60  on  the  sale  of  the  first  cargo,  because  of  the  absence 
of  the  average,  and  of  $29.72'  on  the  second  cargo  for  the  same 
reason.     I  find  the  plaintiff  responsible  for  loss  on  account  of 
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short  size  on  these  two  cargoes,  and  1  assess  the  damages  at 
$143.60  and  $29.72  respectively,  because  1  believe  these 
amounts  reasonable,  and  the  loss  suffered  fairly  chargeable 
against  the  plaintiff.  .  1  order  a  verdict  for  the  defendant, 
and  1  assess  the  damages  at  $30.89. 


HEW  BBTTNSWICK. 

SUPREME  COURT  IN  EQUITY. 

Barker,  C.J.  April  21st,  1908. 

BOYNE  V.  BOYNE. 

Life  Insurance — Will — Fund  for  Payment  of  Legacies — Life 
Insurance  Act,  5  Edw.  VII.  (1905)  ch.  4 — Re-apportion- 
ment— Election — General  Estate. 

H.  A.  McKeown,  K.C.,  for  the  plaintiffs. 
W.  Watson  Allen,  K.C.,  for  the  defendant. 

Special  case  stated  for  the  opinion  of  the  Court. 

Barker,  C.J. : — The  plaintiffs  are  the  executors  of  one 
Gordon  Boyne,  who  died  on  the  15th  December,  1907,  hav- 
ing made  a  will  dated  February  17th,  190.5.  lie  left  him 
surviving  his  wife,  the  above  named  defendant,  and  one  son 
and  one  daughter.  Some  years  previous  to  the  date  of  his 
will,  Boyne  had  insured  his  life  in  the  Mutual  Life  Insur- 
ance Co.  of  New  York  by  policy  No.  1,399,811  for  the  sum  of 
$1,500,  which  by  the  terms  of  the  policy,  was  made  payable 
to  the  defendant  his  wife.  At  the  time  of  Boyne's  death 
there  was  due  on  this  policy  $1,316,  after  deducting  a  small 
sum  which  had  been  borrowed  on  the  policy  from  the  com- 
pany. This  sum  has  been  paid  to  the  executors,  who  hold 
it  subject  to  the  direction  of  this  Court-  The  testator  had 
another  insurance  on  his  life  for  $1,000,  with  the  Equitable 
of  New  York,  and  at  the  time  the  will  was  made  he  had 
some  $1,300  on  deposit,  at  interest,  in  the  bank  of  New 
Brunswick  in  the  name  of  himself  and  wife.  At  the  date  of 
his  death,  however,  the  sum  had  been  reduced  to  $58.40.  Tlie 
testator,  by  his  will,  gave  a  legacy  of  $1,100    to  his  wife — 
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$500  to  his  son— $500.  +0  his  daughter,  and  $50' V  to  an 
adopted  son.  The  legacies  altogether,  including  those  I 
have  just  mentioned,  and  a  number  of  small  amounts  given 
to  strangers  and  charities,  amounted  to  $3,275,  and  the 
testator  made  the  following  provision  as  to  their  payment — 
*'  All  of  the  aforegoing  bequests  to  be  paid  out  of  the  follow- 
ing insurance  on  my  life  and  cash  on  deposit  in  bank. 

Policy   No.    204,755,   in   the   Equitable   Life   Insurance 
Company  of  New  York,  for  one  thousand  dollars,  $1,000.00. 
Policy  No.  1,399,311  in  the  Mutual  Life  Insurance  Com- 
pany of  Ney  York,  for  one  thousand  five  hundred  dollars, 
$1,500.00. 

Cash  on  deposit  in  Bank  of  New  Brunswick  at  3  per  cent, 
say  $1,300.00." 

The  remainder  of  the  estate  consists  of  another  policy 
in  the  Mutual  Life,  for  $1,000,  and  a- legacy  of  about  $1,440, 
coming  from  Boyne^s  father's  estate,  and  payable  on  the 
death  of  his  mother. 

The  principal  point  involved  is  what  effect,  if  any,  the 
will  has  had  as  to  the  disposal  of  the  money  payable  on  the 
$1,500  policy,  in  the  Mutual  Life  of  New  York.  The  plain- 
tiffs' contention  is.  ^bat  by  the  terms  of  the  will  the  widow 
has  lost  all  benefit  under  the  policy  as  the  sole  beneficiary 
mentioned  in  it,  except  what  she  may  derive  as  a  legatee,  in 
common  with  the  other  tegatees,  from  the  fund  created  by 
the  moneys  derived  from  this  policy  and  the  other  moneys 
making  up  the  fund  of  $3,800,  mentioned  in  the  will.  Fail- 
ing this  the  plaintiffs  contend  that  the  will  operated  as  a 
reapportionment  of  the  policy  moneys  between  the  wife  and 
children  of  the  testator  under  the  provisions  of  the  Act  of 
Assembly,  5  Edw.  VII.  chap.  4.  (1905),  known  as  the  Life 
Insurance  Act.  As  a  third  contention,  the  plaintiffs  say 
that  if  the  defendant  is  entitled  to  the  sole  benefit  of  the 
poUcy,  she  is  put  to  her  election  whether  she  will  take  the 
benefit  of  the  legacy  or  the  benefit  of  the  policy. 

It  is  not  disputed  that,  except  for  the  will,  the  policy 
moneys  in  question  by  law  belonged  to  the  defendant,  who 
is  the  sole  beneficiary  mentionei  in  the  policy,  and  the  only 
person  for  whose  benefit  the  policy  was  originally  effected. 
Section  12  of  the  Insurance  Act  distinctly  provides  that  in 
such  a  case  (there  having  been  no  re-apportionment  of  the 
money  during  the  assured's  life)  the  money  payable  under 
the  contract  shall  not  be  subject  to  the  control  of  the  as- 
sured, or  of  his  creditors,  or  form  part  of  his  estate  when  the 
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insurance  money  becomes  payable.  This  money,  therefore, 
belonged  absolutely  to  the  wife,  under  the  contract  of  insur- 
ance, by  operation  of  law,  and  not  in  any  way  under  the  will. 
Section  13  of  this  Act  gives  to  the  assured  a  power,  subject 
to  certain  limitations,  by  a  written  instrument  during  his 
life  or  by  his  last  will  and  testament,  to  re-adjust  and  change 
the  disposition  of  such  insurance  moneys.  In  order  to 
secure  that  object,  so  as  to  accomplish  what  the  Legislature 
had  in  view  in  these  sections  of  the  Act,  that  is  to  secure 
such  insurance  moneys  for  the  benefit  of  wives  and  children, 
possible  beneficiaries  are  by  the  Act  divided  into  two 
classes  known  as  *^  Preferred  beneficiaries  "  and  "  Ordinary 
beneficiaries.''  The  first  includes  husband,  wife,  children, 
grandchildren,  and  mother  of  the  assured.  All  others  are 
included  in  the  other  class,  and  we  find  that  by  s.-s.  2  of  sec. 
13,  the  assured  in  this  case,  while  by  his  will  he  might  have 
included  his  children  with  his  wife  (they  being  of  the  same 
class),  in  a  re-apportionment,  he  could  not  have  diverted  all 
the  moneys  to  a  person  of  a  different  class  or  to  the  assured 
himself  or  to  his  estate.  So  that  it  was  never  competent 
for  the  assured,  either  by  his  will  or  by  an  instrument  exe- 
cuted and  operative  during  his  life  to  have,  without  the  con- 
sent of  the  beneficiary,  diverted  the  benefit  of  the  insurance 
to  himself  or  to  his  estate,  so  as  to  deprive  the  beneficiary  of 
all  benefits  under  the  policy.  The  assured  was  therefore* 
precluded  from  including  in  any  re-apportionment  any  of 
these  seventeen  legatees  except  his  children.  Xone  of  the 
others  were  "  preferred  beneficiaries."  It  seems  to  me 
impossible  to  suppose  that  by  the  direction  in  the  will  which 
I  have  quoted,  the  testator  had  any  idea  or  intention  of 
making  any  re-adjustment  of  this  policy  money.  The  fact 
that  he  would  thereby  be  attempting  to  make  a  policy  for 
$1,500,  pay  the  beneficiaries  $2,100,  seems  an  answer  to  any 
such  suggestion.  He  did  have  in  his  mind  the  creation  of 
a  fund  from  the  proceeds  of  these  two  policies,  and  the  cash 
in  the  Bank  of  Xew  Brunswick,  out  of  which  primarily  these 
legacies  were  to  be  paid  by  the  executors  and  which,  as  the 
fund  then  stood,  would  have  left  a  surplus  of  $525,  in  the 
hands  of  the  executors  as  estate  assets.  He  made  no  gift 
or  disposal  of  this  particular  insurance  money;  the  legacies 
were  as  much  payable  out  of  the  cash  in  the  Bank  of  New 
Brunswick  as  by  the  insurance  moneys,  and  there  seems  no 
more  reason  for  holding  that  the  mere  direction  to  pay  these 
legacies  out  of  the  fund  derived  from  these  three  sources, 
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operated  ae  a  re-adjustment  of  this  insurance  money,  than 
there  is  for  holding  that  it  created  a  trust  in  favour  of  the 
wife  and  children  as  to  the  insurance  moneys  arising  from 
the  Equitable  policy  for  $1,000.  There  was  really  no  in- 
tention for  doing  either.  In  my  opinion  the  defendant  as 
sole  beneficiary  under  the  Mutual  Life  policy  is  entitled  to 
be  paid  the  $1,316  due  thereon. 

The  plaintiffs  contend  that  in  that  event  the  defendant 
must  be  put  to  her  election  as  to  the  policy  and  the  legacy 
of  $1,100.  Though  the  doctrine  of  election  is  somewhat 
refined  and  not  always  easy  of  application,  I  do  not  think 
that  this  is  a  case  within  the  principle.  In  such  cases 
there  is  always  a  disposition  by  the  testator  of  property 
which  belongs  to  some  one  else,  and  which  would  of  course 
be  defeated  unless  confirmed  by  the  real  owner.  It  has 
therefore  been  held  that  in  such  a  case,  if  the  real  owner 
himself  took  a  benefit  under  the  will,  he  must  accept  the  will 
in  its  entirety,  and  he  was  put  to  his  election,  whether  he 
would  retain  his  own  property  and  defeat  the  attempted  dis- 
posal of  it  by  the  testator,  or  accept  the  benefit  given  him 
by  the  will  and  carry  out  the  testator's  intentions.  See 
Cooper  V.  Cooper,  L.  R.  7  H.  of  L.  53.  In  all  these  cases, 
as  Judge  Romilly  says  in  Box  v.  Barrett,  L.  R.  3  Eq.  244, 
there  must  be  some  disposition  of  property  the  testator  has 
no  right  to  dispose  of.  As  I  have  pointed  out,  neither  this 
policy  nor  the  money  secured  by  it,  is  in  any  way  disposed 
of  or.  attempted  to  be  disposed  of  by  this  will.  Tt  is  true 
that  the  testator  seems  to  have  erroneously  considered  that 
at  his  death  these  moneys  would  form  part  of  his  estate 
available  for  the  payment  of  the  legacies  mentioned  in  his 
will,  including  the  one  to  his  wife,  but  that  does  not  make 
a  case  of  election.  There  is  no  attempted  disposal  of  these 
policy  moneys  to  be  ratified,  because  none  has  been  made. 
There  is  no  donee  of  the  policy  to  be  disappointed,  and  there 
is  no  one  claiming  it  under  the  will.  This,  I  thiuK,  is  not 
a  case  for  election. 

The  only  other  question  raised  is  whether  these  legatees 
having  exhausted  the  fund  out  of  which  the  will  directs 
them  to  be  paid,  can  claim  on  the  general  personal  estate 
for  the  deficiency.  I  think  they  can.  This  fund  is  not 
given  to  the  legatees  or  amy  of  them.  It  goes  into  the 
hands  of  the  executors,  subject  to  the  payment  of  debts,  as 
a  fnnd  in  course  of  administering  the  estate,  to  be  primarily 
appropriated  to  the  payment  of  these  pecuniary  legacies. 
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In  Williams  on  Executors,  p.  921,  it  is  thus  laid  down:  "  But 
where  a  legacy  is  bequeathed  out  of  a  debt,  it  will  not,  gener- 
ally speaking,  be  a  regular  specific  legacy,  but  a  bequest,  in 
the  nature  of  a  specific  legacy,  according  to  the  distinctioa 
already  stated,  with  regard  to  legacies  out  of  a  particular 
stock.  Such  legacies,  therefore,  are  in  one  sense  only  speci- 
fic, viz.,  that  against  all  other  general  legatees  they  have 
a  precedency  of  payment  out  of  the  debt  or  security; 
but  in  another  sense  they  are  general,  since  if  the  debt  be 
not  in  existence  at  the  testator's  death,  or  if  it  be  insuflB- 
cient  to  pay  the  legacies,  the  legatee  will  be  entitled  to 
satisfaction  out  of  the  general  estate  of  the  testator." 
Fowler  v.  Willoughby,  2  S.  &  S.  354;  Paget  v.  Hurst,  9  Jur. 
N.  S.  906. 

The  questions  stated  for  the  opinion  of  the  Court  are  as 
follows : — 

1.  Has  the  said  will  made  any  disposition  of  the  said 
policy  No.  1,399,311  in  the  Mutual  Life  Insurance  Company 
or  varied  or  altered  the  apportionment  of  the  same,  or  is 
the  same  payable  to  Agnes  E.  Boyne? 

Answer.  It  is  payable  to  Agnes  E.  Boyne. 

Any  answer  to  the  second  question  is  unnecessary  by 
reason  of  the  answer  to  the  first. 

3.  If  the  will  has  made  no  disposition  of  said  policy,  is 
the  defendant  put  to  an  election,  or  is  she  entitled  to  the 
legacy  also? 

Answer.  She  is  not  put  to  election  and  is  entitled  to  the 
legacy. 

4.  In  case  the  fund  designated  is  not  sufficient  to  pay  the 
specified  legacies,  are  the  same  entitled  to  rank  for  any 
unpaid  balance  upon  the  remainder  of  the  estate? 

Answer.  Yes. 

There  will  be  a  declaration  accordingly. 
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HEW  BBTTHSWICK. 

SUPREME  COURT  IN  EQUITY. 

Barker,  C.J.  April  218t,  1908. 

GOLDESr  AND  WIFE  v.  McGIVEBY  AND  OTHEBS, 
COMMITTEE  OF  JAMES  McGIVERY,  A  LUNATIC. 

Interrogatories  —  Answer  —  Practice  —  Irrelevancy — Excep- 
tions. 

W.  Watson  Allen,  K.C.,  for  the  plaintiff  in  support  of  the 
exceptions. 

W.  B.  WaUace,  K.C.,  and  E.  S.  Bitchie,  contra. 

Exceptions  to  the  answer  of  the  committee  of  the  lunatic, 
James  McGivery. 

Barker,  C.J. : — The  bill  is  filed  for  the  specific  perf orm- 
fjiee  of  a  contract  said  to  have  been  made  by  the  lunatic 
James  McGivery  with  the  plaintiff  James  Golden,  who  is  ft 
nephew  of  McGivery,  and  his  wife,  by  which  it  is  alleged  he 
agreed  to  convey  to  the  plaintiff  Margaret  Golden,  a  certain 
leasehold  property  on  Brussels  street  in  St.  John,  in  payment 
of  services  before  that  performed  by  the  plaintiffs  for  him. 
This  was  in  1905,  and  at  that  time  Margaret  Golden,  as  is 
alleged  in  the  bill,  was  under  treatment  in  the  general  hos- 
pital, and  McGivery  proposed  that  she  should  then  be  re- 
moved to  one  of  the  tenements  on  the  property  in  question, 
but  that  in  order  to  put  the  property  in  proper  repair  Mc- 
Givery was  to  collect  the  rents  for  a  year,  put  the  premises 
in  repair,  and  in  the  following  April  (1906)  he  was  to 
execute  the  conveyance.  The  proposal  was  accepted.  Mar- 
garet Golden,  as  is  alleged,  was  removed  to  the  premises  and 
put  in  possession  under  the  agreement,  and  the  proposed 
repairs  were  commenced  by  McGivery  in  May,  1905.  In 
August,  1905,  he  was  taken  ill  and  was  sent  to  the  Provincial 
Hospital  for  nervous  diseases,  where  he  has  been  ever  since 
under  restraint  as  a  lunatic.  Proceedings  were  taken  which 
resulted  in  an  order  being  made  by  this  Court  on  the  20th 
February,  1906,  appointing  the  defendants,  James  A.  Mc- 
Givery, Beverdy  Steeves  and  Andrew  McNichoU,  a  com- 
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mittee  of  the  person  and  estate  of  James  McGivery.  This 
committee  subsequently  made  an  application  to  this  Court  for 
authority  to  borrow  money  on  mortgage  of  the  lunatic's  pro- 
perty which  was  required  for  the  payment  of  his  debts.  This 
authority  was  given,  and  in  pursuance  of  it  the  committee 
borrowed  from  the  defendant  Catherine  Dolan  $1,500,  and 
as  a  security  for  the  money  executed  to  her  a  mortgage  for 
that  sum  and  interest,  on  the  premises  in  question,  with  other 
property  of  the  lunatic.  This  mortgage  is  dated  August 
22nd,  1906,  and  was  registered  about  the  same  time.  The 
bill  also  alleges  that  the  plaintiff  completed  at  his  own  ex- 
pense the  repairs  in  progress  when  McGivery  went  to  the 
Provincial  Hospital,  and  that  the  committee  have  not  only 
collected  the  rents  from  the  tenants  of  the  premises  in  ques- 
tion, but  also  are  seeking  to  collect  rent  from  him  and  his 
wife  for  the  tenement  occupied  by  them. 

When  the  exceptions  came  on  for  argument  the  committee 
made  a  motion,  of  which  they  had  given  notice,  to  set  aside 
the  order  setting  tlie  exceptions  down,  and  I  may  as  well  dis- 
pose of  that  here.  It  seems  that  the  plaintiff's  solicitor 
omitted  to  specify  in  a  note  at  the  foot  of  tlie  interrogatories 
which  of  them  each  defendant  was  to  answer.  It  was  con- 
tended that  in  such  a  case  the  defendants  were  not  bound  to 
answer  the  interrogatories  at  all,  and  that  the  answer  put  in 
was  simply  an  answer  to  the  bill,  as  if  no  interrogatories  had 
been  filed,  and  it  was,  tlierefore,  not  open  to  exceptions.  I 
do  not  agree  to  this  construction  of  the  Act.  Sec.  44  pro- 
vides for  the  foot-note  in  question,  but  it  is  evident  to  my 
mind  it  was  intended  to  avoid  the  necessity,  and  therefore 
the  expense  of  serving  the  interrogatories  on  defendants  who 
knew  nothing  or  but  little  about  the  matter  in  dispute,  and 
whose  answer,  therefore,  would  serve  no  useful  purpose.  No 
such  note  would  seem  of  any  use  where  there  was  only  one 
defendant,  and  I  see  no  use  for  it  where  there  are  several 
defendants,  and  they  are  all  required  to  answer.  I  think  the 
fair  construction  of  the  section  is  that,  if  the  plaintiff  chooses 
not  to  restrict  his  interrogatories,  when  he  should  do  so,  but 
puts  the  defendants  or  some  of  them  to  the  expense  of  answer 
or  portions  of  answer  which  are  useless,  he  must  run  the  risk 
of  being  made  liable  to  pay  the  costs  in  any  event  under  sec- 
tion 45.  If,  when  there  are  several  defendants,  the  plaintiff 
omits  the  foot-note  it  is  equivalent  to  a  requirement  that  all 
shall  answer,  and  the  taxing  officer  can  deal  with  the  ques- 
tion of  costs  if  the  interrogatories  have  been  unnecessary. 
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There  was  also  some  question  of  waiver  by  reason  of  an 
arrangement  to  take  some  evidenee^  but  there  is  nothing 
in  that. 

The  first  exception  relates  to  an  interrogatory  founded 
on  an  allegation  in  the  bill  in  reference  to  the  services  al- 
leged to  have  been  performed  by  the  plaintiff  James  Golden 
to  James  McGivery,  which  are  put  forward  as  the  considera- 
tion for  the  agreement  to  convey.  The  answer  is,  I  think, 
insufficient  for  not  stating  the  defendant's  belief,  and  I  think 
the  exception  must  be  allowed. 

The  second  and  third  exceptions  must,  I  think,  be  allowed 
on  the  same  ground. 

The  fourth  exception  is  that  the  defendants  have  not  set 
forth  in  full  the  mortgage  to  Dolan,  and  the  order  of  Co.rt 
under  which  it  was  made,  as  by  the  interrogatory  they  were 
called  upon  to  do.  They  have  set  forth  in  full  its  date,  its 
registry  and  all  the  particulars  relating  to  it.  It  is  difficult 
to  see  what  purpose  is  to  be  served  by  encumbering  the  re- 
cords with  copies  of  documents  which  are  not  attacked  in  any 
way,  and  where  there  is  no  allegation  or  suggestion  that  be- 
yond the  fact  that  they  exist,  which  is  admitted,  nothing 
turns  upon  them  one  way  or  the  other.  The  public  records 
and  the  mortgage  itself  are  both  as  accessible  to  the  plaintiff 
as  they  are  to  the  committee,  and  while  the  mortgage  is  their 
own  conveyance  and  they  must,  therefore,  know  its  general 
terms  as  they  have  stated,  there  is  nothing  either  in  the  nature 
of  duty  or  usage  which  would  recjuire  them  to  keep  a  copy 
of  it.  If  they  had  said  that  they  had  no  copies  of  the  mort- 
gage and  order,  I  should  have  been  disposed  to  overrule  this 
exception,  but  they  have  not  done  so,  and  I  shall,  therefore, 
allow  it. 

I  think  the  remaining  nine  exceptions  must  be  over- 
ruled. They  are  all  alike  in  their  character  and  relate  as  I 
think  to  matters  altogether  irrelevant  to  +he  subject  matter 
of  the  bill.  By  section  13  of  the  bill  the  plaintiff  alleges 
that  the  lunatic  was  possessed  of  considerable  property  be- 
side that  which  he  agreed  to  convey  to  them,  and  that  the 
Committee  had  plenty  of  property  in  their  hands  when  they 
obtained  from  the  Court  the  authority  to  borrow,  and  when 
they  borrowed,  to  pay  off  the  debts,  and  in  fact  there  was 
no  necessity  for  borrowing  at  all.  The  bill  also  alleges  that 
the  committee  have  collected  the  rents  of  the  property. 
Based  upon  these  allegations  a  series  of  interrogatories  have 
been  framed  by  which  the  defendants  were  required  to  state 
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the  particulars  of  this  property,  the  amounts  due  to  them, 
the  amount  of  rent  collected  by  them,  the  appropriations  by 
them  by  the  moneys  received  by  them,  and  in  fact  to  give 
a  full  account  of  their  dealings  vnth  the  estate.  This  whole 
inquiry,  as  it  seems  to  me,  is  wholly  irrelevant  to  any  issue 
involved  in  this  suit,  and  therefore  vexatious.  That  would 
certainly  be  the  case  if  the  plaintiffs  fail  in  establishing  their 
contract.  But  assuming  that  they  do  establish  it,  what  has 
the  value  of  the  property  in  the  committee's  hands  to  do 
with  the  relief  to  which  they  may  be  entitled?  The  plain- 
tiff^s  right  to  relief  does  not  depend  upon  the  defendant's 
ability  to  carry  out  the  decree  of  this  Court  granting  it. 
The  only  relief  to  which  the  plaintiffs  can  be  entitled  is  a 
conveyance  of  the  property,  or  a  compensation  in  lieu  of  it. 
But  the  right  to  the  compensation  does  not  depend  upon 
the  ability  of  the  committee  to  pay  it.  If  there  is  any- 
thing in  the  nature  or  extent  of  the  property  of  the  lunatic 
which  this  Court  should  think  it  desirable  to  know  for  its 
guidance  in  directing  the  committee  as  to  their  disposal 
of  the  estate  in  case  the  plaintiffs'  right  to  compensation 
should  be  established,  it  can  by  its  officers  get  the  requisite 
information.  In  Francis  v.  Wigzell,  1  Maddock  358,  the 
bill  was  for  the  same  purpose  as  this,  but  brought  against 
a  man  and  his  wife.  There  was  an  interrogatory  addressed 
to  the  wife  whether  she  had  not  separate  moneys  and  prop- 
erty of  her  own  to  a  considerably  larger  amount  than  the 
purchase  money,  or  to  some  and  what  amount,  the  de- 
murrer to  this  alleging  as  a  ground  that  the  bill  made  no 
case  entitling  the  plaintiff  to  such  discovery-  The  Vice- 
Chancellor  says:  "It  is  admitted  that  if  a  similar  inter- 
rogatory had  been  addressed  to  the  husband  as  to  his  prop- 
erty,  or  any  other  party  against  whom  a  specific  perform- 
ance  was  sought,  such  an  inquisition  into  the  circumstances 
of  the  defendant  would  not  have  been  permitted.  Is  it 
than  a  proper  question  with  regard  to  the  feme  covert?" 
Here  the  defendants  admit  they  have  property  enough  to 
pay  the  mortgage.  See  also  Wood  v.  Hitchings,  3  Beavan 
504;  Kennedy  v.  Dodson  (1895),  1  Ch.  334. 

It  would,  I  think,  be  a  monstrous  proposition  to  put 
forward,  that  if  this  defendant  had  not  been  afflicted  as  he 
is  but  had  remained  sane,  and  this  bill  had  been  filed 
against  him,  he  should  be  subjected  to  all  this  inquiry  as  to 
his  private  affairs  and  their  management.  Why  should  this 
committee  be  obliged  to  account  for  their  stewardship  to 
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these  plaintiffs  simply  because  they  claim  to  be  entitled  to 
a  conveyance  of  a  piece  of  the  property  in  payment  of  a 
debt? 

The  defendant's  motion  to  set  aside  the  order  setting 
down  the  exceptions  for  argument  will  be  dismissed. 

The  first  four  exceptions  will  be  allowed  and  the  others 
overruled. 

The  defendants  to  have  20  days  after  service  of  the 
order  herein  as  to  the  exceptions,  in  which  to  file  amended 
answer. 

As  each  party  has  succeeded  in  part  there  will  be  no 
order  as  to  costs,  as  to  the  defendants'  motion,  or  the 
exceptions. 


NOVA  SCOTIA. 

BUPBEME  COUBT. 

TowNSHEND,  C.J.  April  23rd,  1908. 

In  Re  ESTATE  OF  JAIRITS  HART. 
JOHX   Y.   PAYZAXT    v.    SOPHIA   GRACE   COLEMAN 

ET   AL. 

Will — Construct  ion — Invest  men  t  Securities — Jjeija  f  //  — /  n  teresi 
Accruing  from  Investment  Funds — Residuary  Bequest — 
Profits  Arising  from  Sale  of  Bight  to  Subscribe  to  Fresh 
Shares  —  Right  thereto  as  hetneen  Life  and  Residuary 
Legatees — "  Capital'' — "  Accumulated  Profits  "  Succession 
Duty — Commission . 

This  case  comes  before  the  Court  on  an  originating 
summons  for  the  detennination  of  certain  questions  arising 
under  the  will  of  Jainis  Hart.  The  facts  involved  are  stated 
below,  and  in  the  reasons  for  judgment. 

The  plaintiff  is  sole  surviving  executor  and  trustee  of 
and  under  the  last  will  and  testament  of  Jairus  Hart,  late 
of  Halifax  in  the  county  of  Halifax,  Esquire,  deceased, 
dated  the  27th  day  of  January,  A.D.  1905,  and  the  originat- 
ing summons  herein  was  issued  on  the  31st  day  of  March, 
A.D.  1908,  upon  the  application  of  the  plaintiff  herein,  as 
such  surviving  executor  and  trustee  as  aforesaid,  for  the 
determination  of  certain  questions  therein  set  forth  and  con- 
tained, which  are  right  and  proper  ones  to  be  determined 
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thereunder.  The  plaintiff  and  Levi  Hart  were  appointed 
executors  and  trustees  of  said  last  will  and  testament  of 
Jairus  Hart^  deceased,  and  probate  thereof  was  granted 
thereon  to  plaintiff  and  said  Levi  Hart  by  the  Court  of 
Probate  for  the  county  of  Halifax  on  the  29th  day  of 
October,  A.D.  1906.  Levi  Hart  departed  this  life  on  the 
23rd  of  December,  A.D.  1907,  leaving  the  plaintiff  sole  sur- 
viving executor  and  trustee,  and  no  one  has  been  nominated 
and  appointed  executor  and  trustee  in  the  place  and  stead 
of  the  said  Levi  Hart,  deceased,  under  and  in  accordance 
with  the  provisions  of  said  last  will  and  testament,  to  act 
with  plaintiff. 

The  said  late  Jairus  Hart  by  his  said  last  will  and  testa- 
ment did,  among  other  things,  direct  as  follows: — 

"I  direct  my  executors  to  set  aside  and  invest  in  good 
securities  the  sum  of  forty  thousand  dollars,  and  to  pay  the 
net  annual  interest  and  income  therefrom  to  said  Sophia 
Coleman  by  regular  semi-annual  payments  for  and  during 
the  *term  of  her  natural  life,  and  after  her  death  I  direct 
said  executors  to  pay  and  transfer  said  sum  of  forty  thous- 
sand  dollars,  or  the  investments  so  set  aside,  to  the  Univer- 
sity of  Mount  Allison  College  at  Sackville,  New  Brunswick, 
or  to  the  Board  of  Regents  thereof,  to  be  applied  and  used 
as  they  may  think  best  in  connection  with  the  buildings  of 
the  Mount  Allison  Ladies'  College  there  situated. 

"I  also  direct  my  executors  to  set  aside  and  invest  in 
good  securities  the  sum  of  forty  thousand  dollars,  and  to 
pay  the  net  annual  interest  and  income  therefrom  to  said 
Florence  Black  by  regular  semi-annual  payments  for  and 
during  the  term  of  her  natural  life,  and  after  her  death  I 
direct  said  executors  to  divide  said  sum  of  fortv  thousand 
dollars^  and  the  investments  thereof,  and  pay  over  and  trans- 
fer the  same  as  follows,  namely. — 

"Ten  thousand  dollars  parcel  thereof,  to  and  amongst 
the  child  and  children  of  her,  the  said  Florence  Black,  in 
equal  shares  absolutely,  and  if  she  leave  no  children  her 
surviving,  then  to  pay  the  same  to  the  said  University  of 
Mount  Allison  College  to  be  appropriated  towards  the  liquid- 
ation of  the  debt  on  the  building  known  as  the  Owen  Muse- 
um of  Fine  Arts  in  connection  with  said  TTniversitv. 

"  And  as  to  another  ten  thousand  dollars  parcel  thereof 
to  pay  the  same  to  the  Young  Men's  Christian  Association 
at  Halifax,  to  be  appropriated  for  the  benefit  of  the  pro- 
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posed  new  building  to  be  erected  by  them  on  Barrington 
street,  Halifax,  for  the  use  of  their  members. 

"  And  as  to  another  ten  thousand  dollars  parcel  thereof 
to  pay  the  same  to  the  City  of  Halifax  to  be  invested  and 
kept  invested  by  them  in  good  securities,  and  to  appropriate 
the  annual  income  and  interest  arising  from  such  invest- 
ments to  the  purchase  each  year  of  suitable  books  for  the 
Public  Library  of  the  City,  but  this  bequest  to  the  city  is  made 
on  the  following  conditions;  first,  that  the  said  city  either 
before  or  within  a  reasonable  time  after  the  death  of  said 
Florence  Black  provide  a  suitable  building  in  the  said  city 
for  the  purposes  of  a  public  library,  and  the  storing  and 
preserving  of  the  books  belonging  to  said  library,  which 
building  shall  not  be  used  for  any  other  purpose  but  that  of 
a  public  library,  except  that  if  at  any  time  it  may  be  con- 
sidered desirable  to  have  a  building  sufficiently  large  to 
include  an  art  school  and  gallery  or  public  museum,  or 
both,  as  well  as  a  library;  such  a  building  will  satisfy  the 
terms  and  conditions  of  this  bequest,  and  also  except  that 
by  consent  of  the  residuary  legatees  of  this  my  will  ex- 
pressed in  writing,  the  place  where  such  books  shall  be 
stored  and  preserved  may  be  a  different  one  from  that  above 
provided  for,  and  also  provided  that  said  city  of  Hali- 
fax, on  and  after  the  payment  to  said  city  of  said  ten  thou- 
sand dollars,  take  from  the  income  and  funds  of  said  city 
annually  a  sum  not  less  than  one  thousand  dollars,  and  ex- 
pend  the  same  in  purchase  of  additional  books  for  the  re- 
plenishing and  enlarging  of  said  library. 

"  And  as  to  the  remaining  ten  thousand  dollars,  balance 
of  said  forty  thousand  dollars,  to  pay  the  same  to  the  said 
University  of  Mount  Allison  College  to  be  appropriated  for 
the  use  and  benefit  of  the  said  Mount  Allison  Ladies'  College 
or  otherwise,  in  connection  with  said  University  as  said  Uni- 
versity or  Board  of  Regents  may  decide. 

"  And  as  to  all  the  rest  and  residue  of  my  estate  not 
otherwise  hereinbefore  disposed  of,  I  give,  devise  and  be- 
queath the  same  as  follows,  viz.,  one-third  equal  part  to  the 
three  following  objects  to  and  among  them  in  equal  shares, 
namely:  to  the  Halifax  School  for  the  Blind,  the  Deaf  and 
Dumb  Institution  at  Halifax,  and  the  Protestant  Industrial 
School  at  Halifax.  Another  equal  third  of  said  residue  to 
the  Missionary  Society  of  the  Methodist  Church  of  Canada. 
All  the  remaining  third  part  to  the  University  of  Mount 
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Allison  College  at  Saekville,  towards  the  Endowment  Fund 
thereof. 

"  I  direct  my  executors  or  trustees  to  pay  out  of  the 
residue  of  my  estate  all  money  and  moneys  payable  out  of 
my  estate  to  the  Provincial  Government  of  Nova  Scotia  for 
succession  or  legacy  duty  or  tax,  so  that  all  and  every  person 
or  persons  or  objects,  legatees  and  annuitants  to  whom  I 
have  in  this  my  will,  devised,  bequeathed  or  given  property, 
moneys,  or  benefit  of  any  description  except  as  to  said  resi- 
due, may  receive  the  same  in  full  and  without  any  deduction. 

"  With  respect  to  the  two  sums  of  forty  thousand  dollars,, 
which  on  the  first  page  of  this,  my  will,  I  have  directed  my 
executors  to  set  aside  and  invest  for  the  purposes  therein 
named,  it  is  my  wish  that  my  executors  or  trustees  shall  not 
be  in  any  way  responsible  for  the  depreciation  or  apprecia- 
tion of  the  investments  or  securities  of  said  respective  sums, 
but  that  said  original  investments  or  such  as  may  be  taken 
in  the  place  of  them  for  the  time  being  shall  represent 
said  principal  sums  so  bequeathed,  the  income  whereof  is 
to  be  paid  said  annuitants  and  the  investments  whereof,  for 
the  time  being,  whether  increasing  or  diminishing,  said  sums 
so  bequeathed  are  to  be  transferred  or  paid  over  after  the 
death  of  said  annuitants  as  provided  aforesaid. 

"  It  is  also  my  will  that  my  executors  and  trustees  for  the 
time  being,  upon  whom  is  cast  the  duty  of  collecting  and  pay- 
ing over  the  income  on  said  sums  of  forty  thousand  dollars 
each  and  attending  to  the  investing  and  managing  of  the  same 
shall  receive  a  commission  on  said  income  for  their  services, 
not  exceeding  at  the  rate  of  five  per  cent." 

The  infant  defendants,  Seymour  Roberts  Black  and  Rus- 
sel  Trueman  Black,  who  have  appeared  herein  by  John  T. 
Ross,  their  guardian  ad  litem,  are  the  children  of  the  defend- 
ant, Florence  Louise  Black,  referrred  to  in  said  last  will  and 
testament  as  Mrs.  Florence  Black  and  Florence  Black  res- 
pectively. 

The  defendants,  Sophia  Grace  Coleman,  The  Halifax 
Young  Men's  Christian  Association,  The  Institution  for  the 
Deaf  and  Dumb  at  Halifax,  The  Industrial  School  and  the 
Missionary  Society  of  the  Methodist  Churcli,  are  referred  to 
in  the  said  last  will  and  testament  as  Mrs.  Sopliia  Coleman 
and  Sophia  Coleman,  The  Young  Men's  Christian  Association 
at  Halifax,  The  Deaf  and  Dumb  Institution  at  Halifax.  The 
Protestant  Industrial  School  at  Halifax,  and  the  Missionary 
Society  of  the  Methodist  Church  of  Canada  respectively. 
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The  plaintiff  and  the  said  Levi  Hart,  in  his  lifetime, 
as  such  executors  and  trustees  as  aforesaid,  in  accordance 
with  the  directions  contained  in  the  said  last  will  and  testa- 
ment, duly  set  aside  and  invested  the  said  two  sums  of  $40,- 
000  each  to  and  for  the  benelit  of  the  defendants  Sophia 
Grace  Coleman  and  Florence  Louise  Black,  respectively,  in 
good  securities  to  the  satisfaction  of  said  two  defendants  last 
mentioned. 

The  corpus  of  the  said  trust  fund  of  $40,000  in  favour  of 
the  defendant  Florence  ix)uise  Black  includes  among  other 
securities  and  investments  twelve  shares  in  the  capital  stock 
of  the  Nova  Scotia  Telephone  Company,  Limited,  which  cor- 
poration has  since  the  said  setting  aside  and  investing  of  said 
two  sums  of  $40,000  each  as  aforesaid,  increased  its  capital 
stock  and  isued  new  shares  therefor  and  allotted  same  pro 
rata  to  its  present  shareholders  in  the  proportion  of  one  new 
to  every  five  old  shares,  whereby  the  plaintiff  ?ts  holder  of 
said  twelve  old  shares  in  said  corporation  has  becoinc  vested 
with  the  right  to  subscribe  for  two  of  said  new  shares  in  said 
corporation,  which  said  right  to  subscribe  is  saleable  and 
transferable  and  has  a  marketable  value  and  will  expire  on 
the  first  day  of  May  A.D.  1908. 

A  considerable  proportion  of  the  corpus  of  said  two  trust 
funds  of  $40,000  each,  devised  as  aforesaid  to  and  for  the 
benefit  of  said  defendants  Sophia  Grace  Coleman  and 
Florence  Louise  Black,  respectively,  consists  of  shares  in  the 
capital  stocks  of  certain  chartered  hanks  of  Canada;  It  is 
now  and  has  been  for  some  time  past  and  may  con- 
tinue to  be  the  settled  policy  of  Canadian  Banks  to 
increase  their  capital  stocks  from  time  to  time  in  order  to 
enable  them  to  extend  their  business  in  proportion  to  the 
growth  of  the  country;  and  certain  of  said  banks,  in  whopo 
r hares  a  portion  of  the  corpus  of  both  of  said  two  trust  funds 
is  invested,  have  already  obtained  and  pe(*ured  the  necessary 
authority  under  the  provisions  of  tlie  Bank  Act  to  increase 
their  capital  stocks  and  to  issue  new  shares  therefor,  and  have 
now  in  contemplation  the  early  issue  of  same  which,  when 
issued,  will  under  the  provisions  of  said  Bank  Act  be  allotted 
pro  rata  among  the  present  shareholders  of  said  bank,  and  the 
rights  as  shall  hereafter  thereby  become  vested  in  plaintiff, 
as  such  trustee  as  aforesaid,  to  subscribe  for  his  proportion 
of  such  new  shares  will  be  sajeable  and  transferable  and  have 
a  considerable  marketable  value. 
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The  debts  and  funeral  and  testamentary  expenses  of  the 
said  Jairus  Hart^  deceased^  and  the  pecuniary  legacies  be- 
queathed by  his  said  last  will  and  testament  have  been  paid, 
and  the  estate  of  the  late  Jairus  Hart^  deceased^  comes  up  for 
settlement  in  the  Court  of  Probate  for  the  County  of  Halifax 
on  Wednesday  the  22nd  day  of  April  A.D.  1908,  when  the 
accounts  of  the  plaintiff,  as  the  surviving  executor  thereof, 
will  then  be  duly  presented  for  passing  and  final  settlement. 

The  usual  and  cusomary  remuneration  allowed  trustees 
for  the  management  of  trust  funds  and  estates  is. a  commis- 
sion of  five  per  cent,  on  the  income  thereof. 

E.  P.  Allison,  for  executors. 

W.  B.  A.  Ritchie,  K.C.,  for  life  annuitants. 

F.  H.  Bell,  K.C.,  for  remaindermen. 

J.  A.  Chisholm,  K.C.,  for  residuary  legatees. 

TowNSHEND,  C.J. :— The  testator  left  by  his  will  $40,000 
to  be  set  aside  and  invested  in  good  securities,  his  executors 
to  pay  the  net  annual  interest  and  income  to  Sophia  Coleman 
during  her  natural  life,  and  at  her  death  he  directed  that  the 
principal  sum  should  be  paid  and  transferred  to  the  Univer- 
sity of  Mount  Allison.  A  like  provision  was  made  for  Flor- 
ence Black. 

The  executors  carried  out  the  directions  of  the  will  by  in- 
vesting the  two  sums  of  $40,000  each  in  bank  and  other  stocks, 
a  list  of  which  has  been  annexed  to  the  paper  herein.  Since 
the  investments,  some  of  the  companies  have  decided  to  in- 
crease their  capital,  and  it  is  anticipated  that  others  may  do 
so.  These  companies  have  allotted  to  the  present  share- 
holders a  preferential  right  of  taking  up  the  new  shares. 
These  rights  are  valuable,  and  the  holders  are  entitled  to  sell 
them.  The  question  has  now  arisen,  which  class  of  legatees 
under  the  will  is  entitled  to  the  benefit  of  the  money  from  the 
sale  of  these  rights — that  is  to  say,  the  life  interest,  or  the 
remainder  interests,  or  the  residuary  estate. 

The  life  claimants  contend  that  the  proceeds  belong  to 
them  as  profit  or  gain  issuing  from  the  capital  sums  directed 
to  be  invested,  in  the  same  way  as  if  the  dividends  had  been 
increased  the  increase  would  go  to  their  holder. 

Those  in  remainder  contend  that  they  are  in  the  nature 
of  capital,  and  must  be  invested,  and  added  to  the  principal, 
while  the  residuary  legatees  claim  it  belongs  to  them  as  part 
of  the  residue.     I  am  of  opinion  that  it  certainly  does  not  fall 
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into  the  residue — the  fund  out  of  which  it  has  grown  has  been 
set  aside  and  apart  from  the  rest  of  the  estate  as  directed  by 
the  will^  and  whatever  flows  or  comes  from  this  necessarily  be- 
longs to  those  interested  in  that  fund^  and  in  which  the 
residuary  legatees  have  no  interest  or  claim  whatever. 

It  then  rests  between  the  life  tenants  and  the  remainder 
interests. 

Cook  on  Corporations^  ch.  33^  sec.  559^  deduces  from  all 
the  cases  this  rule.  ^'  The  right  to  subscribe  for  new  shares 
at  par  upon  an  increase  of  the  capital  stock  which  is  an  inci- 
dent of  the  ownersliip  of  the  stocky  does  not  belong  as  a  privi- 
l^e  to  the  life  tenant^  but  such  an  increment  must  be  treated 
as  capital^  and  be  added  to  the  trust  fund  for  the  benefit  of 
^he  remainder  men.  This  is  equally  the  rule  whether  th? 
trustee  subscribes  for  the  new  stock  for  the  benefit  of  the 
trusty  or  sells  the  right  to  subscribe  for  valuable  consideration 
In  either  event,  the  increase  goes  to  the  corpus." 

This  view  of  the  question  is  sustained  with  some  few  ex- 
ceptions by  the  American  authorities  cited  by  the  author. 

As  I  understand  Bouch  v.  Sproule,  12  A.C.  385,  w^here  all 
the  cases  are  reviewed,  followed  by  In  re  Armitage  (1893), 
3  Ch.  337,  the  result  is  the  same  as  stated  in  the  above  cita- 
tion from  Cook. 

This  is  not  a  case  of  undivided  profits  or  bonus  which 
might  or  might  not  have  been  appropriated  by  the  company. 
It  is  merely  the  right  to  subscribe  for  fresh  issues  of  shares, 
or  the  right  to  sell  them,  and  as  such  under  the  authorities 
go  to  the  remaindermen.  So  far  as  I  read,  the  cases  cited 
by  Mr.  Ritchie  apply  to  cases  of  profits  or  undivided  profits 
or  bonus  or  accumulations  of  profits  which  the  company  has 
not  appropriated  one  way  or  the  other,  but  as  I  do  not  regard 
the  rights  in  question  as  coming  under  that  category,  I  can- 
not think  they  uphold  his  contention.  The  citation  from  2 
Thompson  on  Corporations,  sec.  2193,  is  certainly  in  favour 
of  the  life  tenants,  and  I  am  unable  to  reconcile  it  with  the 
other  authorities  to  which  T  have  referred.  T  have  examined 
the  reference  to  Lindley  on  Companies,  p.  645-6,  5th  ed., 
and  am  not  prepared  to  say  positively  whether  this  case  is 
covered  by  any  of  the  propositions,  but  assuming,  as  con- 
tended by  Mr.  Ritchie,  it  comes  under  the  3rd,  I  do  not 
understand  ^rom  the  facts  before  me  that  the  company  here 
divided  its  accumulated  profits  among  its  sliareholders  as 
profits   (or  without  capitalizing  them,  or  treating  them  as 
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capital),  as  I  have  already  said  tliis  is  not  a  case  of  accumulated 
profits,  but  a  right  given  to  existing  shareholders  to  subscribe 
more  capital,  which  in  itself  was  an  advantage  to  the  holder  of 
the  stock.  TJie  life  tenants  are  not  holders  of  the  stock,  but 
only  entitled  to  the  income  of  such  stock  or  shares — in  all 
otlier  respects  the  shares  are  the  property  of  those  in  re- 
mainder with  all  benefits,  and  rights  acciniing  therefrom  or 
incidental  thereto.  The  rights  of  parties  in  cases  of  this 
kind  have  always  been  regarded  as  a  difficult  question,  and  in 
de  iding  in  favour  of  the  remainder  interest,  I  do  not  feel 
all  the  confidence  I  could  wish  to  have  on  such  an  important 
point. 

As  to  the  allowance  of  commission  in  view  of  the  terms 
of  the  will,  and  the  usual  practice,  it  will  be  fixed 
at  5  per  cent,  on  the  income.  It  is  somewhat  difficult 
to  say  out  of  which  fund  it  should  be  paid.  On  the 
whole,  I  come  to  the  conclusion  it  must  be  paid  out  of 
the  income,  and  not  out  of  residuary  estate.  I  so  decide 
(1)  because  he  expressly  provided  in  regard  to  the  succes- 
sion tax  that  it  shall  be  paid  out  of  his  estate  so  that  the 
legacies  may  be  received  in  full  without  deduction.  If  the 
testator  had  intended  the  commission  also  to  be  deducted  it 
would  naturally  have  been  stated  in  this  clause.  The  fact 
of  his  omitting  to  make  any  such  provision  is  an  argument 
tc  shew  that  he  did  not  intend  it.  (2)  In  the  clause  directing 
the  payment  of  the  commission  he  expressly  provides  that 
for  the  trouble  in  investing  and  managing  the  principal  sums 
and  collecting  and  paying  the  interest  or  income  they  shall 
recieve  a  commission  on  said  income  for  their  services.  If  it 
was  not  to  be  payable  out  of  income,  one  would  expect  to  find 
an  express  direction  out  of  some  other  fund  than  income. 
(3)  To  make  it  payable  out  of  the  residuary  estate  would 
compel  the  executors  to  set  aside  a  fund  for  that  purpose  or 
to  keep  the  residuary  legatees  waiting  for  an  indefinite  period 
— in  fact,  during  the  lives  of  the  life  tenants,  which  looking  at 
the  whole  scope  of  the  will  could  not  have  been  intended. 

The  costs  of  all  parties  to  be  paid  out  of  the  estate. 
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DOMINION  OF  CANADA. 

Supreme  Court.  May  4th,  1908. 

THE  MONTREAL  PARK  AND  ISLAND  RAILWAY  CO. 

V.  LABROSSE  dit  RAYMOND. 

Appeal — Jurisdiction — A m oiint   in   Contro versy — Retraxit — 

R.  S.  C.  (1906)  c,  139,  s.  46  (c). 

Coram,  Sir  Charles  Fitzpatrick^  C.J.,  and  Davies^  Iding- 
Tox,  Maclenxan,  and  Duff,  JJ. 

H.  J.  Elliott,  for  the  motion. 
R.  A.  Taschereau,  contra. 

« 

Appeal  from  the  judgment  of  the  Court  of  King's  Bench, 
appeal  side  (See.  4  E.  L.  R.  357),  affirming  the  judgment 
entered  in  favour  of  the  plaintiff,  by  Guerin,  J.,  in  the  Su- 
perior Court  district  of  Montreal,  upon  the  findings  of  the 
jury  at  the  triaL 

The  plaintiff  brought  the  action  for  damages  sustained 
through  the  death  of  her  husband  caused,  as  alleged,  by  the 
negligence  of  the  defendants,  and,  by  her  statement  of  claim, 
demanded  $10,000  damages.  Issues  were  joined  and  the 
cause  set  down  for  hearing  upon  this  demand ;  the  trial  being 
fiied  for  the  3rd  of  June,  1907.  On  31st  May,  1907,  the 
plaintiff  filed  a  retraxit  reducing  her  claim  to  $1,999,  and 
gave  notice  thereof  to  the  defendants  and  that,  at  the  trial, 
her  claim  would  be  limited  to  that  amount. 

By  the  findings  of  the  jury  contributory  negligence  was 
attributed  to  the  deceased,  but  thev  also  found  that  the  acci- 
dent  which  resulted  in  his  death  had  been  caused  by  pre- 
ponderating negligence  on  the  part  of  the  defendants,  and, 
following  the  practice  in  the  Province  of  Quebec,  the  damages 
were  assessed  at  $1,333,  after  reducing  the  assessment  in  pro- 
portion to  the  contributory  negligence  of  the  deceased.  The 
trial  Judge  ordered  judgment  to  be  entered  accordingly  in 
favour  of  the  plaintiff,  with  costs,  and  this  judgment  was 
aflSrmed  by  the  judgment  appealed  from. 

TOL.    T.    l.L.R.    KO.    2 — 7 
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On  the  appeal  to  the  Supreme  Court  of  Canada,  the  re- 
spondent (plaintiff)  moved  to  quash  the  appeal  on  the 
grounds,  (1)  that  the  amount  in  controversy  was  only  $1,999, 
to  which  the  retraxit  had  reduced  the  plaintiff^s  demand, 
and  (2)  that  the  case  submitted  to  the  jury  and  in  the  Courts 
below  and  upon  which  the  judgments  therein  had  been  ren- 
dered was  one  on  a  claim  for  $1,999  only,  and,  consequently, 
under  the  limitation  provided  by  s.  46  (c)  of  "  The  Supreme 
Court  Act,''  R.  S.  C.  (1906)  c.  139,  that  the  Court  was  not 
competent  to  entertain  an  appeal. 

After  hearing  counsel  on  behalf  of  the  parties,  the  Court 
.allowed  the  motion  and  quashed  the  appeal  with  costs. 

Appeal  quashed  with  costs. 


PRINCE  EDWAED  ISLAND. 

supbeke  court. 
Easter  Term.  May  19th,  1908. 

ALBERT  E.  McKIXNOX  v.  SOLOMON  C.  CLARK. 


r 
r 


Action  of  Trespass  to  Land — Plea  of  Right  of  Way  unde 
Lost  Grant — Presumption  hy  Twenty  Years  User — Owne 
of  Dominant  Tenement  a  Tenant  for  Years — Demurrer 
to  Plea  Sustained. 

D.  C.  McLeod,  K.C.,  and  W.  E.  Bentley,  for  plaintiff. 
Donald  McKinnon,  for  defendant. 

SuLJLiVAN,  C.J. : — This  is  a  demurrer  to  the  defendant's 
fourth  and  fifth  pleas  to  the  plaintiff's  declaration,  which  is 
for  trespass  to  land.  The  pleas  allege  the  making  of  a 
grant  of  a  right  of  way  over  the  plaintiff's  land  by  a  person 
who  was  possessed  of  a  term  of  years  in  the  plaintiff's  land 
to  a  person  possessed  of  a  term  of  years  in  land  adjoining 
the  plaintiff's  land,  and  a  justification  of  the  trespass  com- 
plained of  in  the  use  of  that  way  by  the  defendant  as  the 
servant  of  the  assignee  of  the  grantee  thereof. 

The  contention  for  the  plaintiff  is  that  the  pleas  in 
question  are  applicable  only  to  a  lost  grant  to  be  presumed 
from  user  and  enjoyment  of  the  alleged  right  of  way  for 
twenty  years  or  upwards,  and  as  such  are  bad;  first,  because 
such  a  grant  can  be  presumed  only  against  the  owner  of 
the  fee  of  the  land  sought  to  be  made  the  servient  tenement, 
and  not  against  a  tenant  for  years  of  such  land  as  the 
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maker  of  the  grant  pleaded  is  alleged  to  be,  and  secondly, 
because  such  grant  can  only  be  presumed  in  favour  of  the 
owner  in  fee  of  the  land  sought  to  be  made  the  dominant 
tenement,  and  not  in  favour  of  a  tenant  for  years  as  the 
grantee  of  the  lost  grant  pleaded  is  alleged  to  have  been. 

In  the  case  of  Wheaton  v.  Maple  &  Co.  (1893),  3  Ch. 
48,  this  view  is  clearly  stated  by  Lindley,  L.J.,  in  his  judg- 
ment, in  which  he  deals  with  the  question  of  the  possibility 
of  acquiring  an  easement  as  against  a  tenant  of  land  by 
presumption  of  a  lost  grant,  as  follows: — 

"  I  am  not  aware  of  any  authority  for  presuming,  as  a 
matter  of  law,  a  lost  grant  by  a  lessee  for  years  in  the  case 
of  ordinary  easements  or  a  lost  covenant  by^  such  a  person 
not  to  interrupt  in  the  case  of  light,  and  I  am  certainly  not 
prepared  to  introduce  another  fiction  to  support  a  claim 
to  a  novel  prescriptive  right.  The  whole  theory  of  pre- 
scription at  common  law  is  against  presuming  any  grant 
or  covenant  not  to  interrupt,  by  or  with  any  one  except  an 
owner  in  fee.  A  right  claimed  by  prescription  must  be 
claimed  as  appendant  or  appurtenant  to  land  and  not  as 
annexed  to  it  for  a  tenn  of  years.  Although,  therefore,  a 
grant  by  a  lessee  of  the  Crown,  commensurate  with  his 
lease,  might  be  inferred  as  a  fact,  if  there  was  evidence  to 
justify  the  inference,  there  is  no  legal  presumption  as 
distinguished  from  an  inference  in  fact  in  favour  of  such 
a  grant.  This  view  of  the  common  law  is  in  entire  ac- 
cordance with  Bright  v.  Walker  (1  C.  M.  &  R.  211),  where 
this  doctrine  of  presumption  is  carefully  examined." 

This  view  of  the  law  is  adopted  by  the  Court  of  Appeal 
in  the  case  of  Kilgour  v.  Gaddes  (1904),  1  K.  B.  457,  in 
which  the  question  was  regarding  an  easement  of  a  right  of 
way.     Mathew,  L. J.,  in  his  judgment  in  that  case  says : — 

"  In  this  case  the  fee  simple  of  the  supposed  dominant 
and  servient  tenements  belonged  to  the  same  person.  It 
is  clear  that,  under  such  circumstances,  an  easement  like 
a  right  of  way  could  not  have  been  created  by  prescription 
at  common  law.  Such  an  easement  can  only  be  acquired 
by  prescription  at  common  law  where  the  dominant  and 
servient  tenements  respectively  belong  to  different  owners 
in  fee,  the  essential  nature  of  such  an  easement  being  that 
it  is  a  right  acquired  by  the  owner  in  fee  of  the  dominant 
tenement  against  the  owner  in  fee  of  the  servient  tenement. 
If  authorities  wore  necessary  for  that  proposition  the  case 
of  Wheaton  v.  Maple  &  Co.  ((1803),  3  Ch.  48),  and  2  Wms. 
Saunders  175  (b),  (i)  would  suffice.*' 
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An  easement,  such  as  a  right  of  way,  may  of  course  be 
created  by  a  grant  for  a  tenn  of  years,  but  the  pleas  under 
review  do  not  apply  to  such  a  case.     The  only  question  in 
this  case  is  whether  making  the  right  of  way  the  foundation 
of  the  defendant's  claim,  that  right  has  been  stated  legally. 
I  am  of  opinion,  upon  the  authorities  which  I  have  cited, 
that  the  defendant's  4th  and  5th  pleas  are  bad. 

Judgment  on  the  demurrer  will  be  for  the  plaintiff  with 
costs. 

Fitzgerald,  J.: — In  this  case  the  fourth  and  fifth 
pleas  are  framed  pleading  the  acquisition  of  an  easement 
by  lost  grant,  a  right  of  way  acquired  by  a  twenty  years' 
user  under  the  common  law,  as  we  have  no  statutory  pre- 
scriptive right  in  this  province! 

They  set  forth  that  the  dominant  and  servient  owners 
were  possessed  severally  of  a  leasehold  interest  in  the  ad- 
joining lands,  and  no  mention  is  made  of  the  owners  in 
fee  of  either  lands. 

The  plea  is  demurred  to  as  bad,  as  setting  forth  a  lost 
grant  by  a  lessee  for  years  in  support  of  a  prescriptive 
right  of  way. 

Bright  V.  Walker,  1  Cr.  M.  &  R.  211,  as  approved  and 
understood  in  the  Court  of  Appeal  in  Wheaton  v.  Maple 
(1893),  3  Ch.  48,  and  Kilgour  v.  Gaddes  (1904),  1  K.  B.  45, 
leave  I  think  little  doubt  as  to  the  law. 

These  two  authoritative  decisions  review  and  distinguish 
most  of  the  previous  and  somewhat  conflicting  judgments. 
I^rd  Justice  Lindley,  in  the  first  case,  considering  the  rights 
of  the  parties  at  common  law,  says: — 

"  I  am  not  aware  of  any  authority  for  presuming  as  a 
matter  of  law  a  lost  grant  by  a  lessee  for  years  in  the  case  of 
ordinary  easements,  or  a  lost  covenant  by  such  person  not  to 
interrupt  in  the  case  of  light,  and  I  am  certainly  not  pre- 
pared to  introduce  another  fiction  to  support  a  claim  to  a 
novel  prescriptive  right.     The  whole  theory  of  prescription 
at  common  law  is  against  any  grant  or  covenant     not  to 
interrupt  by  or  with  any  one  except  an  owner  in  fee.     A 
right  claimed  by  prescription  must  be  claimed  as  appendant 
or  appurtenant  to  land  and  not  as  annexed  to  it  for  a  term 
of  years.     This  view  of  the  common  law  is  in  entire  ac- 
cordance with   Bright  v.   Walker,  where   this  doctrine  of 
presumption  is  carefully  examined." 

The  Court  of  Appeal  in  Kilgour  v.  Gaddes  quoted  with 
approval  the  above  judgment  of  Lord  Lindley.     Both  Cn;-!  ts 
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also  upheld  the  dictum  of  Baron  Parke  in  Bright  v.  Walker, 
that  no  title  at  all  is  gained  by  a  user  which  does  not 
give  a  valid  title  against  all  persons  having  estates  in  the 
locus  in  quo;  and  that  during  the  period  of  a  tenancy  the 
exercise  of  an  easement  will  not  affect  the  fee;  in  order  to 
do  that  there  must  be  that  period  of  enjoyment  against  an 
owner  in  fee. 

It  is  unnecessary  in  my  opinion  in  view  of  these  auth- 
orities, to  review  further  decisions.  These  pleas  are  clearly 
bad,  and  judgment  must  be  given  upholding  the  demurrer. 

Hodgson,  J.: — I  concur  in  the  judgment  of  Mr.  Jus- 
tice Fitzgerald. 


NEW  BRTTNSWICK. 
Barker,  C.J.  February  25th,  1908. 

SUPREME  COURT  IN  EQUITY. 

McGAFFIGAX  et  al.  v.  FEEGUSON  et  al. 

Mortgage — Deed — Fiduciary  Relationship — Undue  Influence 
— Pressure — Misrepresentation — Improvident  Contract  — 
Voluntary  Oift — Insanity  of  Donee — Promissory  Notes. 

x\rgument  was  heard  November  25th,  1907. 

M.  G.  Teed,  K.C.,  for  the  plaintiffs. 

L.  A.  Currey,  K.C.,  and  X.  A.  Landry,  K.C.,  for  the  de- 
fendants. 

Barker,  C.J. : — ^This  suit  was  commenced  in  the  name 
of  Helen  Davidson,  a  person  of  unsound  mind,  not  so 
found,  by  William  G.  Bowie  as  her  next  friend.  Helen 
Davidson  was  the  widow  of  William  Davidson.  She  died 
April  7th,  1905,  at  the  age  of  eighty-two  years,  leaving  a  will 
dated  March  6th,  1900,  by  which  she  appointed  the  Reverend 
Joseph  A.  Babineau  and  the  defendant  William  Ferguson 
executors.  They  both  renounced,  and  the  present  plaintiff 
Elizabeth  McGaffigan,  who  is  a  daughter  of  Helen  David- 
son, applied  for  and  obtained  letters  testamentary  cum 
testamento  annexo,  and  the  suit  is  now  being  prosecuted  in 
her  name  coupled  with  others  in  like  interest.  It  appears 
from  the  evidence  that  Wm.  Davidson  for  many  years  pre- 
vious to  his  death  carried  on  a  considerable  business  at 
Tracadie.  He  died  in  1890  leaving  him  surviving  his  widow 
and  two  children,  the  present  plaintiff  Elizabeth  ^I((iaffi- 
gan,  and  a  son  James,  one  of  the  defendants.     Ho  left  a 
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will  dated  December  26th,  1889,  by  which  he  appointed 
his  wife  executrix,  and  the  defendant,  Wm.  Ferguson,  exe- 
cutor, to  whom  letters  testamentary  were  granted.  By  this 
will  all  the  testator's  property  with  the  exception  of  a 
legacy  of  $50  given  for  religious  purposes,  and  another  of 
$500  given  to  his  daughter,  was  given  absolutely  to  his 
wife.  The  estate  consisted  of  two  lots  of  land  at  Tracadie 
— one  known  as  the  homestead  lot  on  which  Davidson  lived 
and  which  contained  some  25  acres,  the  other  known  as  the 
Arsenault  lot  which  contained  two  or  three  acres.  The 
appraisers  valued  these  lots,  with  the  buildings  on  them,  at 
$2,260.  There  was  also  personal  property  consisting  of 
farm  stock  and  house  furniture  valued  at  $940  cash  in  the 
savings  bank,  $1,000,  and  $3,000  in  Provincial  debentures 
deposited  at  the  agency  of  the  Bank  of  Montreal  at  Chat- 
ham. So  that  the  whole  estate  at  a  moderate  valuation  was 
worth  $7,000,  for  there  were  substantially  no  debts.  Wm. 
Ferguson  himself  estimated  that  the  income  derivable  from 
the  estate  was  sufficient  for  the  support  and  maintenance 
of  the  widow  Helen  Davidson,  in  view  of  her  habits  and 
conditions  in  life.-  By  her  will  she  disposed  of  her  prop- 
erty as  follows:  she  gave  $70  for  masses,  and  the  residue 
to  her  son  James  for  his  life,  then  to  James'  wife  for  life 
or  until  her  marriage,  and  then  to  James'  children  living 
at  the  time  of  his  death  for  their  lives,  and  on  their  death 
to  the  superioress  of  the  Corporation  of  the  Hotel  Dieu  St. 
Joseph  of  Tracadie  forever.  This  will,  which  is  dated 
March  6th,  1900,  and  of  which  Wm.  Ferguson  is  named 
an  executor,  is  witnessed  by  him,  and  it  was  drawn  by  him. 
So  that  he  had  personal  knowledge  of  its  contents.  James 
Davidson  was  a  man  of  exceedingly  intemperate  habits, 
and  though  not  without  business  capacity,  he  was  reckless 
in  the  management  of  his  affairs,  and  squandered  what  he 
had  without  thought  for  the  future.  In  1898  he  became 
insolvent,  and  made  an  assignment  for  the  benefit  of  his 
creditors.  His  liabilities  amounted  to  about  $8,000,  in 
which  was  included  an  amount  of  $477.80  said  to  be  due 
Wm.  Ferguson. 

On  the  22nd  March,  1809,  Helen  Davidson  executed  a 
mortgage  to  the  defendant  Wm.  Ferguson  to  secure  the 
sum  of  $822^.90,  with  interest  at  the  rate  of  7  per  cent., 
payable  in  four  years,  on  the  Arsenault  lot.  This  mortgage 
was  not  registered  until  March  15th,  1901. 

On  the  28th  December,  1899,  Helen  Davidson,  for  an 
expressed  consideration  of  $600,  conveyed  the  Arsenault  lot 
to  Philip  Arsenault,  under  which  he  went  into  possession, 
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and  remained  in  possession  until  his  death,  which  took 
place  after  this  suit  was  commenced.  Philip  Arsenault  was 
a  son-in-law  of  Wra.  Ferguson,  and  when  James  Davidson 
made  his  assignment  in  1898,  xlrsenault  claimed  as  a  credi- 
tor for  some  $355.11.  This  conve^'ance  was  registered 
January,  6th,  1900,  about  fourteen  months  before  the  re- 
gistry of  Ferguson's  mortgage  on  the  same  property.  Ac- 
cording to  Ferguson's  evidence  $600  was  the  full  value  of 
the  lot  and  other  witnesses  confirm  this  opinion. 

On  the  29th  December,  1902,  James  Davidson  and 
Helen  Davidson  executed  a  mortgage  to  the  defendant  Wm. 
Ferguson  to  secure  the  sum  of  $1,250.97  payable  in  five 
years  with  interest  at  5  per  cent,  on  the  homestead  lot. 
This  mortgage  shows  on  its  face  that  the  consideration  was 
money  due  by  James  Davidson  and  in  no  way  by  his  mother, 
who  was  sole  owner  of  the  property.  It  was  registered 
January  6th,  1903.  Default  having  been  made  under  this 
last  mortgage,  the  defendant  Wm.  Ferguson  as  mortgagee 
proceeded  to  realize  the  amount,  and  for  that  purpose 
he  gave  a  notice  of  sale  in  October,  1904,  to  take  place 
at  Tracadie  on  the  17th  January,  1905.  This  bill  was  then 
filed,  the  sale  was  restrained  and  the  object  of  this  suit  is 
to  set  aside  these  three  conveyances,  on  the  ground  that 
they  were  all  procured  from  Helen  Davidson  by  undue  in- 
fluence, when  she  was  enfeebled  by  old  age,  without  inde- 
pendent advice  and  unable  from  mental  weakness  to  under- 
stand their  nature  or  effect,  and  in  disregard  of  a  duty 
which  both  James  Davidson  and  Wm.  Ferguson,  for  whose 
benefit  they  were  made,  owed  to  Helen  Davidson  arising  out 
of  a  fiduciary  relation  in  which,  it  is  said,  both  of  them 
stood  to  her.  When  the  notice  of  sale  was  given  in  October, 
.1904,  Helen  Davidson  was  82  years  of  age  and  weakened 
in  body  and  mind.  She  was  without  any  means  of  support 
of  her  own.  Her  money  and  personal  property  had  all 
disappeared.  A  part  of  her  real  property  had  been  sold 
to  Arsenault,  and  the  remainder  of  it  had  been  mortgaged 
to  its  full  value  to  Wm.  Ferguson.  James  Davidson  and 
his  family  were  without  means  of  support.  Of  all  the  money 
belonging  to  Helen  Davidson  which  had  passed  through 
Wm.  Ferguson's  hands,  there  only  remained  $20  which  he 
had  kept  to  pay  her  funeral  expenses.  In  this  condition 
of  things  the  present  plaintiff  Mrs.  McGaffigan  came  to 
the  rescue.  She  arranged  with  the  Convent  authorities 
t'  take  her  mother,  to  board,  for  which  she  was  to  pay 
$10  a  month  besides  cost  of  clothing.     The  old  lady,  with 
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a  young  girl  as  attendant,  was  accordingly  transferred  to 
the  Hotel  Dieu  in  October,  19Q4,  where  she  remained  until 
she  died  in  the  following  April.  Mrs.  McGaffigan  paid 
some  $150  under  her  arrangement,  and  William  Ferguson 
appropriated  the  $20  in  defraying  the  cost  of  the  funeral. 
There  are  distinctions  between  these  three  transactions 
wh^ch  make  it  necessary  to  discuss  them  separately.  As 
to  the  first  mortgage,  Wm.  Ferguson  in  his  answer  claims 
that  there  is  due  him  the  full  amount  of  principal  and 
interest  secured  by  both  mortgages.  The  evidence  how- 
ever clearly  shows,  and  his  own  books  show,  that  the 
$1,250.97  secured  by  the  last  mortgage,  was  the  total  sum 
due  by  James  Davidson  at  that  time  on  all  accounts.  It 
is  unnecessary  to  go  through  the  books  to  prove  this,  be- 
cause Ferguson's  counsel  very  properly  admitted  that 
from  the  evidence  this  was  the  fact.  They  however  allege 
that  whereas  the  last  mortgage  was  given  for  an  existing 
debt  from  James  Davidson,  the  first  was  given  to  secure 
&L  advance  made  to  Helen  Davidson,  and  though  it  was 
n]D^o  for  James  Davidson's  benefit,  the  debt  was  Helen 
Davidson's.  And  the  agreement  was  that  if  any  balance 
remained  unpaid  on  the  first  mortgage  which  formed  a 
part  of  the  $1,250.97,  to  that  extent  at  all  events  the  second 
mortgage  secured  a  loan  to  Helen  Davidson  herself.  I  do 
not  think  the  evidence  sustains  the  defendants'  contention 
on  this  point.  What  took  place  was  this:  When  James 
Davidson  failed  in  1898  he  owed  some  $8,000.  Of  this  sum 
something  over  $2,000  was  due  his  mother — $335.11  was 
due  to  Philip  Arsenault  and  $477.80  to  Wm.  Ferguson.  His 
assignment  was  made  on  the  10th  November,  1898,  but  be- 
fore it  was  made  a  consultation  took  place  between  James 
Davidson  and  William  Ferguson,  at  which  it  was  arranged 
that  a  cash  compromise  of  10  per  cent,  was  to  be  offered  the 
creditors,  that  in  the  event  of  its  acceptance,  Ferguson 
was  to  supply  the  money  on  being  secured  by  Helen  David- 
son, arid  Ferguson  and  Arsenault  liis  son-in-law — one  of 
whom  became  the  assignee  and  the  other  an  inspector  of  the 
estate — were  to  be  paid  their  claims  in  full.  The  meeting 
of  creditors  was  held,  the  offer  of  compromise  was  accepted 
by  nearly  all  the  creditors,  and  the  arrangement  made  with 
Ferguson  and  Arsenault  was  not  made  known  to  the  other 
creditors.  In  order  to  carry  out  this  compromise,  Ferguson 
sent  in  a  tender  for  the  purchase  of  the  insolvent's  estate 
for  $1,000.  That  was  the  sum  which  Ferguson  estimated 
would  bo  required  to  pay  the  10  per  cent,  and  other  charges. 
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His  tender  was  accepted,  he  took  possession  of  the  estate, 
property  and  assets,  and  the  business  went  on  as  before, 
not  in  James  Davidson's  name,  for  some  of  the  dissenting 
creditors  had  obtained  judgments,  but  for  his  benefit.  In 
the  following  March  James  Davidson  and  Wm.  Ferguson 
settled  upon  the  amount  for  which  the  mortgage  was  to 
be  given  at  $822.90.  This  sum  included  not  only  the  com- 
promise actually  paid,  but  Ferguson's  claim  in  full,  as  it 
was  then  settled,  at  $241.70,  his  fees  as  inspector  of  the 
estate  and  other  amounts,  for  which  according  to  his  own 
version  of  the  transaction,  Mrs.  Davidson  never  agreed  to 
become  security  in  any  way.  In  addition  to  this,  on  the 
14  th  day  of  March,  eight  days  before  the  mortgage  was 
executed,  Ferguson  gave  a  power  of  attorney  to  James 
Davidson,  authorizing  him,  in  the  name  of  Ferguson  and 
for  his  sole  benefit,  to  continue,  operate,  manage  and  trans- 
act the  general  mercantile  and  fish  ])usinoss  lat(\ly  operated 
and  transacted  by  the  said  James  Davidson  at  Tracadie, 
with  power  to  Davidson,  in  Ferguson's  name  and  as  his 
agent  and  attorney,  to  sell  on  credit  or  otherwise  whatever 
goods,  chattels,  wares  and  merchandise  then  there,  or  that 
might  at  any  and  all  times  be  put  there  by  Ferguson  or 
by  Davidson  for  him.  Included  in  this  property  were  fish- 
ing boats,  tackle  and  fishing  gear  valued  at  hundreds  of 
dollars,  with  which  James  Davidson  continued  the  busi- 
ness; and  of  which  he  alone  received  the  benefit.  Besides 
this,  the  $822.90  #  Ferguson  did  not  charge  to  Mrs. 
Davidson,  but  to  James,  or  his  estate;  and  in  Ferguson's 
own  books  it,  with  the  subsequent  dealings  which 
took  place  between  the  two  down  to  the  time  when  the 
second  mortgage  was  given,  are  carried  along  as  one  ac- 
count, and  they  finally  end(»d  in  the  balance  of  $1,250.97 
for  which  that  securitv  was  taken.  And  we  have  in  this 
second  mortgage,  a  specific  declaration  by  both  James 
Davidson  and  his  mother,  who  is  a  party  to  it,  as  follows: 
"Witnesseth  that  in  consideration  of  the  sum  of  $1,250.97 
of  lawful  money  of  Canada  by  the  said  Wm.  Ferguson  to 
the  said  James  Davidson  in  hand  well  and  truly  paid,  &c." 
It  is  therefore  clear  that  not  only  was  the  total  indebted- 
ness of  James  Davidson  to  Ferguson  included  in  the  amount 
secured  by  the  last  mortgage,  but  that  the  debt  was  the 
debt  of  James  and  not  that  of  his  mother.  It  is  clear  from 
Ferguson's  own  evidence  that  the  arrangement,  such  as  it 
was,  between  him  and  !Mrs.  Davidson,  was  that  the  ad- 
vance was  not  to  exceed  $1,000,  and  it  was  for  the  money 
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advanced  as  necessary  to  pay  the  compromise,  that  the 
mortgage  was  to  be  given.  His  evidence  on  that  point  is 
as  follows: 

"Q.  You  were  to  have  a  mortgage  from  her  to  secure 
your  cash  you  might  advance  to  settle  with  James'  credi- 
tors?    A.  For  a  thousand  dollars. 

"  Q.  It  was  for  cash  you  were  to  advance— »you  were  to 
get  a  mortgage  for  whatever  you  were  to  advance,  not  to 
exceed  $1,000?     A.  Yes.-' 

He  also  says  expressly  that  it  was  not  the  agreement, 
that  the  mortgage  was  to  include  the  old  debt. 

The  evidence  is  equally  clear  that  if  the  first  mortgage    . 
had  only  been  for  the  money  advanced  by  Ferguson  as  he 
had  agreed,  the  whole  amount  would  have  been  paid  off. 
Ferguson's  own  books  show  this,  and  he  himself  admitted 
that  it  was  so.    His  evidence  on  this  point  is  as  follows: 

"  Q.  However  you  are  satisfied  now,  are  you  not,  that 
$222.05  is  ihfi  balance  that  appears  due  on  the  first  mort- 
gage?    A.  Yes,  that  would  be  it. 

"Q.  And  if  you  deduct  from  the  mortgage  the  old 
debt  of  $250,  and  your  inspection  fees  of  $20,  and  some 
other  items  you  have  charged  in  there,  that  mortgage  will 
be  wiped  out  absolutely?  That  is  the  first  mortgage. 
Ar'n't  you  satisfied  of  that?  That  would  be  correct, 
wouldn't  it?     A.  Yes." 

Ferguson  was  there  speaking  from  his  own  books. 
James  Davidson  positively  proved  the  correctness  of  the 
account,  and  there  is  no  other  evidence  on  the  subject.  It 
is  therefore  clear  that  Ferguson  has  actually  been  paid  all, 
*hat  according  to  the  undisputed  evidence  he  could  have 
ever  recovered  on  this  first  mortgage,  and  all  that  it  was 
really  intended  to  secure.  This  is  altogether  apart  from 
the  illegality  which  would  have  attached  to  the  mortgage, 
if  it  had  in  fact  been  given  to  secure  the  payment  in  full 
of  Ferguson's  debt,  in  pursuance  of  the  secret  agreement, 
made  in  fraud  of  the  other  creditors  of  James  Davidson. 
Mrs.  Davidson's  part  in  this,  as  well  as  the  subsequent 
transactions,  was  little  more  than  the  mechanical  act  of 
signing  her  name,  as  directed  or  requested  by  James.  He 
had  apparently  acquired  complete  control  over  her — what 
she  had  in  the  way  of  money  or  property  she  seemed 
ready  to  give  him.  Though  not  so  debilitated  at  this  time 
as  she  wa^  when  she  gave  the  second  mortgage,  she  was 
feeble  and  old  and  weak  in  her  mind.  The  mortgage  was 
prepared  by  James.    It  was  not  read  over  to  the  old  lady — 
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it  was  not  explained  to  her.  She  had  no  independent  ad- 
vice. She  does  not  seem  to  have  heen  consulted  as  to 
what  was  done  or  what  was  agreed  to  be  done — ^how  the 
amount  of  the  mortgage  was  arrived  at,  or  as  to  its  terms, 
or  as  to  what  became  of  James'  property.  Beyond  the 
fact  that  she  was  willing  to  assist  her  son  as  he  suggested 
to  her,  she  does  not  seem  to  have  known  anything  more 
abont  the  transaction  than  an  entire  stranger  to  it.  She 
received  no  benefit  from  it — James  and  Ferguson  shared 
that  between  them.  Xor  can  there,  I  think,  be  any  doubt 
from  all  the  evidence,  that  Ferguson  knew  perfectly  well 
in  what  relation  James  stood  to  his  mother,  as  to  this  or 
similar  transactions.  In  such  a  case  this  Court  will  inter- 
fere, and  set  aside  the  security  a8  illegal,  upon  such  terms 
as  may  be  equitable,  and  there  must  be  a  decree  to  that 
effect  as  to  this  mortgage. 

The  facts  in  reference  to  the  sale  to  Philip  Arsenault 
are  as  follows:  The  conveyance  was  made  December  28th, 
1890,  and  at  that  time  James  Davidson  still  owed  Arsenault 
$280  of  the  old  debt  upon  which  he  had  claimed  when 
James  assigned.  He  also  owed  Ferguson  a  large  sum.  Ar- 
senault was  anxious  to  purchase  this  lot,  and  had  spoken 
to  James  several  times  about  it.  They  finally  agreed 
on  a  sale  upon  these  terms.  The  price  was  to  be  $600,  and 
it  was  to  be  paid  in  this  way — $200  was  to  go  on  account 
of  James^  debt  of  $280,  and  the  remaining  $400  was  to 
be  paid  by  3  notes  made  by  Arsenault  in  favour  of  Wm. 
Ferguson  as  follows:  One  for  $133.33  payable  in  a  year; 
one  for  the  same  amount  payable  in  two  years,  and  a  third 
for  $133.34  payable  in  three  years;  all  of  them  bearing 
interest  at  the  rate  of  7  per  cent.  These  notes  were  to 
be  given  to  Ferguson,  who  was  to  credit  James  Davidson 
with  the  amount.  James  Davidson  wrote  the  conveyance 
as  he  had  previously  written  the  mortgage.  It  was  exe- 
cuted before  Savoir,  the  Justice  \^ho  had  taken  Mrs". 
Davidson's  acknowledgment  to  the  first  mortgage.  It  was 
delivered  to  Arsenault,  the  notes  were  written  by  James, 
signed  by  Arsenault,  and  handed  over  to  Ferguson,  who 
credited  the  $400  to  him  on  account,  and  Arsenault  credited 
James  wnth  the  $200  on  account  of  the  old  debt.  Arsenault 
registered  his  conveyance  and  went  into  possession.  It  is 
contended  that  the  sale  should  be  set  aside,  or,  failing  that, 
that  Arsenault  and  Ferguson  should  account  to  the  plain- 
tiff for  the  purchase  money,  for  nothing  had  been  paid  on 
the  notes.     It  is  not  contended  that  Arsenault  stood  in  any 
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fiduciary  relation  to  Mrs.  Davidson,  and  so  far  as  the  evid- 
ence goes,  he  had  no  direct  communication  with  her  on  the 
subject  of  the  purchase.  So  far  as  she  was  consulted  in 
reference  to  it,  or  acted  in  reference  to  it,  it  was  through 
James  Davidson,  and  him  alone.  Arsenault  knew  that  she 
had  already  given  a  mortgage  on  the  same  property  for 
more  than  its  value  to  Ferguson.  That  was  spoken  of  at 
the  outset  of  the  negotiations  between  them.  The  only 
evidence  there  is  on  this  point  is  that  of  James  Davidson 
himself.     It  is  as  follows: 

"Q.  Did  you  or  not  have  any  conversation  or 
negotiations  with  her  about  the  Arsenault  lot?  A.  About 
buying  the  piece  of  property  ?    Yes. 

"  Q.  Just  tell  us  what  took  place.  A.  ^Yell  Philip  Arsen- 
ault on  several  occasions  asked  me  about  buying  that  piece 
of  property  on  the  opposite  side  of  the  road  from  his 
home — well,  of  course,  I  told  him  that  Wm.  Ferguson 
had  already  a  mortgage  for  that. 

"  Q.  From  vour  mother?  A.  From  mv  mother.  Oh! 
well,  says  Philip,  we  can  easily  arrange  that  with  the  old 
man,  alluding  to  Wm.  Ferguson,  I  suppose.  Says  he,  that 
mortgage  is  not  put  on  record.  Well,  it  was  found  after 
that  a  little  time  maybe,  and  he  was  asking  me  again,  and 
I  s'aid,  well,  I  will  tell  vou  Mr.  Arsenault  what  I  will  do. 
I  will  go  down  and  see  Mr.  Ferguson,  and  if  Mr.  Fergu- 
son is  willing  or  agrees  that  I  should  sell  you  this  piece  of 
ground,  it  will  be  all  right,  on  condition  that  he  will 
<ake  you  for  the  amount  of  $400. 

"  Q.  What  was  ho  offering  you  for  the  property  ?  A. 
$600." 

The  witness  then  explained  that  at  that  time  he  owed 
Arsenault  something  over  $200  including  the  old  debt,  and 
his  examination  then  proceeds: — 

"  Q.  Getting  back  to  where  we  were.  In  your  negotia- 
;ions  with  him  about  the  sale  of  the  land,  you  say  he  offered 
A  on  .$(500.  llow  did  he  propose  to  pay  that  for  this  land 
of  your  mother's?  A.  He  proposed  I  would  leave  to  my 
credit  on  his  account  $200,  and  that  he  would  give  rae  notes 
in  throe  years,  payable  one,  two  and  three,  in  favour  of 
Wm.  Ferguson  for  the  $100. 

"  Q.  Well  then  you  said  you  wouldn't  do  anything  until 
you  went  and  saw  Mr.  Ferguson?  A.  I  told  him  Wm.  Fer- 
cuson  had  a  mortgage  on  the  property,  and  he  said  the 
mortgage  was  not  on  record,  and  the  old  man  (he  named 
him  this  time)  would  fix  that  all  right. 
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"Q.  What  did  you  eay  to  that?  A.  I  said  I  would  go 
and  see  Mr.  Ferguson  myself,  and  I  didn't  know  whether 
Mr.  Ferguson  would  accept  these  notes  till  I  would  see 
Mr.  Ferguson. 

"  Q.  You  went  and  saw  him  before  anything  was  done  ? 
A.  Saw  him  shortly. 

"  Q.  What  did  you  say  to  Wm.  Ferguson?  A.  I  went 
in  and  mentioned  the  matter  to  Mr.  Ferguson. 

"  Q.  Tell  us  what  you  told  him,  as  near  as  you  oan? 
A.  I  told  him  I  came  to  sec  him  about  a  piece  of  property 
thai  Philip  was  very  anxious  to  get,  and  I  was  aware  he 
ha'1  a  mortgage  of  the  same  piece,  and  Mr.  Ferguson  told 
me  the  mortgage  was  not  on  record,  that  I  could  please 
mvself. 

"  Q.  What  did  he  say  about  the  notes  ?  A.  He  said  this, 
of  course  he  would  accept  the  notes  but  he  didnH  know  ex- 
actly what  time  he  would  be  paid,  as  Philip  owed  him 
then  a  considerable  amount. 

"Q.  Did  he  agree  to  credit  you  with  them?     A.  Yes.^^ 

The  witness  then  savs  that  he  himself  wrote  the  deed 
and   got    it   signed,    and   his    examination    proceeds: — 

"  Q.  You  wrote  out  the  deed  yourself,  and  what  did 
you  do  about  getting  it  executed?  A.  I  went  and  spoke  to 
my  mother  first  about  it,  and  she  said  it  was  all  right. 
I  didn't  explain  anything  about  the  first  mortgage  on  the 
same  property  or  not,  and  I  don't  remember  she  asked  me 
about  anything  particular. 

"Q.  Did  you  explain  to  her?  A.  That  I  was  going  to 
get  a  deed  of  what  we  call  the  Arsenault  property;  that 
is  the  way  we  had  of  distinguishing  it  by  the  name,  and 
she  said  it  was  all  right.  So  I  sent  up  for  the  magistrate 
.^ustinian  Savoir  and  he  came  down. 

T.ater  on  in  his  examination  the  witness  was  asked  as 
follows : — 

"  Q.  Did  you  say  you  explained  anything  to  your  mother 
about  the  notes,  about  how  this  was  to  be  paid  for,  or  any- 
thintj  of  that  sort,  or  what  did  you  tell  her  about  that? 

"Q.  (By  the  Court.)  Did  she  know  how  much  you 
were  to  get  for  the  land?  A.  Yes.  I  mentioned  that  to 
her. 

"Q.  Did  you  tell  her  how  you  were  to  get  the  money, 
in  the  shape  of  notes,  and  what  was  to  be  done  with  it? 
A.  Yes,  I  think  I  told  her. 

"Q.  Told  her  that  before  the  deed  was  executed?  A. 
Yes.'' 
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This  evidence  is  uncontradicted  except  in  one  particular. 
Ferguson  swears  that  he  knew  nothing  whatever  about  the 
transaction  until  Davidson  actually  brought  him  the  notes. 
I  do  not  know  that  it  is  important^  so  far  as  this  case  is 
concerned,  which  version  is  correct.  In  either  case,  Fergu- 
son knew  when  he  took  the  notes  that  they  had  been  given 
in  payment  of  this  old  lady^s  property,  and  that  she  was 
not  deriving  a  particle  of  benefit  from  the  sale.  He  also 
knew  her  mental  and  physical  condition  was  such  as  to 
make  her  an  easy  prey  to  any  one  disposed  to  impose  upon 
her,  and  he  also  knew  how  entirely  and  unreservedly  she 
yielded  to  the  wishes  of  James  Davidson,  and  how  for  his 
>'enefit  her  property  had  been  and  was  being  dissipated,  as 
a  result  of  James'  control  over  his  mother.  And  he 'knew 
that  notwithstanding  his  advice  to  her,  to  save  her  property 
for  her  support,  she  was  squandering  it  all  at  James'  in- 
stance, and  that  he  was  himself  gathering  in  the  fragments 
in  satisfaction  of  James'  debt  to  him.  Apart  from  this, 
it  seems  an  almost  necessary  inference  from  the  evidence, 
that  Ferguson's  memory  has  failed  him  in  this  as  in  other 
particulars;  for  it  seems  unreasonable  to  suppose  that 
James  Davidson  and  Arsenault  would  go  to  the  trouble  of 
having  the  notes  given  and  the  conveyance  drawn  and  exe- 
cuted, without  saying  a  word  to  Ferguson,  when  a  part  of 
the  arrangement  was  that  the  notes  were  to  be  made  pay- 
able to  him,  and  accepted  in  satisfaction  pro  tanto  of  James' 
debt,  and  also  that  he  should  waive  his  lien  on  the  prop- 
erty created  by  the  first  mortgage,  when  his  refusal  to 
accede  to  either  of  these  terms  would  have  defeated  the 
whole  arrangement. 

Where  a  gift  is  made  to  a  parent  by  a  child  not  entirely 
emancipated  from  parental  control,  the  law,  on  grounds 
of  public  utility,  assumes  as  incident  to  the  relation  between 
the  parties  and  arising  out  of  it,  that  the  gift  is  the  result 
oi  undue  influence,  where  the  child  has  had  no  independent 
advice.  The  converse  of  this  proposition  is  however  not 
true.  There  is  nothing  illegal  or  suspicious  or  unnatural 
in  a  gift  from  a  parent  to  a  child.  In  Beanland  v.  Bradley, 
2  Sm.  &  G.  339,  the  Vice-Chancellor  says:.  "It  is  said  that 
the  lessor,  being  the  grandfather  of  one  of  the  lessees  and 
father-in-law  of  the  other,  there  existed  such  a  confidential 
relation  between  him  and  those  he  intended  to  benefit,  as 
to  throw  upon  them  the  onus  of  proving  the  absence  of 
undue  infiuence.     It  is  a  new  doctrine,  that  a  parent  cannot 


.WGAFFIGAN   ET  AL.   v,   FERGUSON  ET  AL.  115 

by  a  deed,  only  a  few  days  before  his  death,  benefit  a  child 
or  grandchild.  .  .  .  There  is,  however,  no  rule  of 
this  Court  which  prohibits  a  man  by  a  voluntary  deed  from 
bestowing  a  benefit  upon  his  son  or  his  grandson  or  son-in- 
law,  even  although  only  a  few  days  before  his  death.  To 
provide  for  his  children  or  grandchildren  is,  or  may  be, 
a  necessary  duty;  and  where  a  father  discharges  that  duty, 
this  Court  will  not  presume  a  fraud.  If,  therefore,  fraud 
is  alleged,  it  must  be  proved  in  the  ordinary  way." 

The  evidence  shews  that  when  James  Davidson  married 
in  October,  1887,  he  went  to  live  in  the  Arsenault  house, 
and  that  he  remained  there  until  1890.  He  then  went  to 
live  at  the  homestead  with  his  mother  and  continued  there 
until  1897,  when  he  moved  to  his  new  house,  which  is  only 
a  few  yards  distant.  His  mother  lived  with  him  two  or 
three  months  during  the  winter  of  1898;  she  returned  to 
her  own  house  in  the  spring  of  1899,  and  remained  the 
summer.  She  went  back  to  James  in  the  fall  of  1899,  before 
Xmas,  and  remained  until  she  went  to  the  hospital  in  Octo- 
ber, 1904.  So  that  for  many  years  previous  to  her  death, 
James  was  constantly  with  his  mother — in  fact  they  practic- 
ally lived  together.  That  he  had  acquired  and  actually 
possessed  great  influence  over  her  cannot  be  denied.  He 
swears  to  it,  his  wife  proves  it,  the  transactions  themselves 
shew  it,  Ferguson  knew  it,  and  no  one,  as  it  seems  to  me, 
can  read  the  evidence  in  the  light  of  all  the  surrounding 
circumstances  without  being  impressed  with  the  belief  that 
both  Arsenault  and  Ferguson  carried  on  their  dealings  with 
James  Davidson,  feeling  assured  that  whatever  Mrs.  David- 
son had  in  the  way  of  property,  James  could  at  any  time 
secure  for  himself  for  the  asking.  Between  $2,000  and 
$3,000  of  the  cash  had  gone  in  that  way,  and  now  that  the 
personal  property  had  been  exhausted,  an  onslaught  was 
being  made  on  the  real  estate,  and  all  this  without  a  particle 
of  benefit  to  Mrs.  Davidson  herself.  She  was  then  76  years 
old,  shewing  at  that  time  marked  evidence  of  mental  weak- 
ness. James  was  some  54  years  of  age  and  a  man  of  busi- 
ness capacity,  notwithstanding  his  intemperate  habits.  He 
prepared  the  first  mortgage  and  the  conveyance  to  Arsen- 
ault, and  secured  their  execution.  Neither  of  them  was 
read  over  to  the  old  lady,  and  it  is  not  by  any  means  clear 
that  the  latter  was  even  explained  to  her.  She  certainly  did 
not  seem  to  remember  when  she  executed  the  deed  to  Arsen- 
ault, that  she  had  only  a  few  months  before  mortgaged  the 
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same  property  to  Ferguson  for  more  than  its  value.  Nor 
was  she  reminded  of  this  fact.  James  Davidson  concealed 
both  transactions  from  his  wife,  who  never  heard  of  them 
until,  as  she  says,  the  trouble  came  in  October,  1904,  five 
years  later,  when  the  old  lady  went  penniless  to  the  hospital. 
Arsenault  also  concealed  the  fact  of  the  purchase  from  his 
wife,  though  she  seems  to  have  learned  of  it  from  some 
other  source.  Now  have  we  not  here  precisely  the  elements 
found  in  cases  where  this  Court  has  repeatedly  interfered? 
There  is  the  improvident  contract,  in  this  case  not  merely 
improvident,  but  absolutely  without  any  advantage  to  the 
donor.  There  is  the  old  age  and  the  enfeebled  mind  easily 
imposed  upon  and  dominated :  the  absence  of  all  advice  except 
that  of  the  man  she  trusted — the  man  who  was  getting  the 
benefit  of  the  transaction  and  whose  duty  and  self-interest 
were  in  direct  conflict.  There  is  the  absence  of  any  real 
explanation  of  the  nature  and  effect  of  the  transaction  itself, 
or  the  effect  of  it  upon  herself,  and  there  is  the  intention 
to  make  the  conveyance,  brought  about  by  the  ascendancy 
of  one  mind  over  another,  sufficiently  great  to  compel  sub- 
mission. In  Harvey  v.  Mount,  8  Beav.  439,  the  Master  of 
the  Rolls,  speaking  of  this  description  of  influence,  says: 
"  Now  that  species  of  influence  may  be  used  for  good  or  for 
evil,  and  as  the  advice  of  one  so  circumstanced  is  received 
by  the  other  as  a  command,  submission  may  be  easily 
effected.''  In  Cooke  v.  Lamotte,  15  Beav.  234,  the  M.  E. 
says:  "It  is  very  difficult  to  lay  down  with  precision  what 
is  meant  by  the  expression — relation  in  which  dominion  may 
be  exercised  by  one  person  over  another.  That  relation 
exists  in  the  case  of  parent,  of  guardian,  of  solicitor,  of 
spiritual  adviser,  and  of  medical  attendant,  and  may  be 
said  to  apply  to  every  case  in  which  two  persons  are  so 
situated  that  one  may  obtain  considerable  influence  over  the 
other.  The  rule  of  Court,  however,  is  not  confined  to  such 
cases.  Lord  Cottenham  considered  that  it  extended  to  every 
case  in  which  a  person  obtains,  by  donation,  a  benefit  from 
another  to  the  prejudice  of  that  other  person,  and  to  his 
own  advantage;  and  that  it  is  essential,  in  every  such  case, 
if  the  transaction  should  be  afterwards  questioned,  that  he 
should  prove  that  the  donee  voluntarily  and  deliberately 
performed  the  act,  knowing  its  nature  and  effect.  It  is  not 
possible  to  draw  the  rule  tighter,  or  to  make  it  more  strin- 
gent, and  I  believe  it  extends  to  every  such  case.  The  fact 
of  buch  a  relation  existing  between  the  parties  is  only  a 
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circumstance  in  the  ca^e,  which  may  according  to  its  bearing 
on  the  other  facts  be  favourable  or  unfavourable  to  the 
person  seeking  to  sustain  the  gift ;  but  the  existence  of  such 
a  relation  is  not  necessary  to  enable  this  Court  to  apply  the 
rule  before  referred  to;  and  that  rule  may,  I  believe,  be  thus 
expressed — that  in  every  transaction  in  which  a  person  ob- 
tains, by  voluntary  donation,  a  benefit  from  another,  it  is 
necessary  that  he  should  be  able  to  establish,  that  the  per- 
son giving  him  that  benefit  did  so  voluntarily  and  deliber- 
ately, knowing  what  he  was  doing;  and  if  this  be  not  done, 
the  transaction  cannot  stand/' 

See  also  Sharp  v.  Leach,  31  Beav.  491;  Mason  v.  Seney, 
11  Grant  44?;  Donaldson  v.  Donaldson,  12  Grant  431; 
Anderson  v.  Elsworlh,  7  Jur.  N.  S.  1047,  3  Giff.  154. 

If  this  were  a  question  simply  between  Mrs.  Davidson 
ajid  her  son  James,  the  conveyance,  in  my  opinion,  should 
be  set  aside.  It  is  however  more  tha*!  that.  Huguenin  v. 
Baseley,  14  Vesey  273,  has  been  cited  as  an  authority  for 
the  proposition  that  if  the  subject  matter  of  the  gift  can 
be  traced  into  the  possession  of  third  persons,  it  will  be 
affected  bv  the  fraud  or  undue  influence  which  attached 
to  the  original  transaction,  and  therefore  Arsenault  would 
stand  in  no  better  position  than  James  Davidson  would. 
Morley  v.  Loughnan,  (1893)  1  Ch.  D.  736,  may  be  referred 
to  as  a  recent  case  in  which  the  above  rule  was  applied. 
The  present  transaction  I  think  comes  within  a  different 
class  of  cases.  In  Cobbett  v.  Brock,  20  Beav.  524,  it  ap- 
peared that  the  defendant  was  considerably  indebted  to  the 
plaintiffs,  and  that  they  were  pressing  him  for  payment. 
He  then  told  them  that  he  was  about  to  be  married  to  a 
lady  of  fortune  and  that  she  would  give  the  plaintiffs  se- 
curity for  their  debt.  She  did  so  by  a  mortgage,  and  in 
the  action  for  foreclosure  of  that  mortgage  it  was  set  up 
as  a  defence  by  the  defendant,  who  had  in  the  meantime 
married  the  lady  who  gave  the  security,  that  it  had  been 
obtained  by  misrepresentation  and  undue  influence.  The 
M.  B.  says:  ^*In  cases  where  a  deed  is  obtained  by  fraud 
or  undue  influence,  though  it  may  be  avoided  as  between 
the  parties,  3*et  it  cannot  be  set  aside  as  against  a  person 
claiming  for  valuable  consideration  under  it,  and  witliout 
notice  of  the  fraud.  The  real  question  is  this:  assume 
that  a  fraud  was  committed  by  the  husband,  did  the  plain- 
tiffs know  of  that  fraud."     In  the  same  case  the  M.  B. 
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says:  "I  fully  adhere  to  what  I  expressed  in  the  cases  of 
Cooke  V.  Lamotte  and  Hoghton  v.  Hoghton,  and  if  this 
were  a  ease  between  Brock  (the  defendant)  and  his  wife, 
I  should  require  him  to  prove  all  the  requisites  I  pointed 
out  in  those  cases  as  necessary  to  give  validity  to  the  tran- 
saction; but  when  the  security  gets  into  the  hands  of  a  pur- 
chaser for  valuable  consideration,  the  case  is  very  different, 
unless  the  person  obtaining  the  benefit  of  it  has  been  guilty 
of  or  privy  to  the  fraud/'  Again  the  M.  R.  says :  "  I  look 
at  the  case  in  the  same  light  as  if  certain  benefits  had  been- 
voluntarily  conveyed  to  Mr.  Brock  by  Miss  Colyer,  and  he 
had  afterwards  sold  them  to  the  plaintiffs.  The  fact  of 
this  being  one  transaction  does  not  affect  the  question, 
unless  the  plaintiffs  were  privy  to  a  fraud."  In  the  case 
from  which  1  have  just  quoted  there  was  nothing  to  sug- 
gest that  the  creditor  was  party  or  privy  to  any  fraud.  Not- 
withstanding that,  it  was  held  to  be  the  duty  of  the  credi- 
tor (who  was  aware  of  the  relation  between  the  parties)  to 
the  lady,  to  see  that  she  had  proper  independent  profes- 
sional advice. 

Now  what  is  the  position  of  the  several  parties  to  this 
iransaction.  Mrs.  Davidson's  position  is  easily  defined. 
She  has  simply  given  away  $600  worth  of  property  without 
having  derived  any  benefit  whatever  in  return.  What  was 
the  position  of  Arsenault?  He  was  the  person  who  pro- 
posed this  purchase,  and  was  anxious  that  it  should  be  car- 
ried out.  He  was  the  person  who  proposed  the  terms  of 
payment,  and  he  was  the  only  person  who  derived  any  sub- 
stantial benefit  from  the  transaction.  It  is  true  that  on 
James  Davidson's  old  indebtedness  to  him  of  $280  he  cre- 
dited $200  of  the  purchase  money.  But  that  was  on  a 
debt  which  he  had  agreed  to  compromise  for  10  per  cent., 
and  which  he  was  now  claiming  in  full,  under  a  secret  ar- 
rangement made  in  fraud  of  creditors,  and  illegal  on  that 
ground.  (Mare  v.  Sand  ford,  1  Giff.  288;  Higgins  v.  Pitt, 
4  Ex.  312;  In  re  McHenry,  McDermott  v.  Poyd  (1894),  2 
Ch.  428).  It  is  also  tnie  that  he  was  to  give  his  notes 
to  his  father-in-law  for  $400  on  James  Davidson's  account, 
and  it  is  equally  true  that  although  eight  years  have  passed 
since  then,  he  as  never  paid  one  cent  on  account  of  that 
liability.  As  to  his  ac^tual  knowledge  of  Mrs.  Davidson's 
condition  there  is  no  direct  evidence,  but  that  he  was  well 
acquainted  with  it  is  clearly  to  be  inferred  from  admitted 
facts.    His  wife,  who  is  a  daughter  of  Ferguson,  knew  the 
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old  lady  well — ^they  were  friends  and  neighbours.    She  was 
in  the  habit  of  repeatedly  visiting  the  old  lady,  and  gave 
evidence  herself  of  her  failing  memory.    When  he  wished 
to  purchase,  Arsenault  did  not  go  to  Mrs.  Davidson  but  to 
James,  because  he  knew  that  he  was  the  person  to  manage 
the  business.    He  knew  that  he  was  dealing  with  an  infirm 
old  lady,  who  had  only  a  few  months  before  come  to  her 
son's  assistance  in  the  matter  of  the  compromise.    He  knew 
that  he  was  asking  this  old  lady  to  give  away  $600  worth  of 
property,  and  he  was  asking  her  to  do  that  when  she  had 
already  given  a  mortgage  on  the  same  property  for  more 
than  its  value,  which  Arsenault  himself  knew  was  not  on 
record.     Put  in  plain  language  his  proposal  to  James  David- 
son was  this :  "  If  you  will  procure  for  me  a  conveyance 
from  your  mother  to  me  of  this  property,  I  will  credit  you 
with  $200  on  this  old  debt  to  me,  and  I  will  assume  $400  of 
your  debt  to  Wm.  Ferguson  by  giving  him  my  notes  for  that 
amount,  which  I  will  arrange  for  him  to  accept."    To  re- 
gard this  as  in  any  sense  an  ordinary  business  transaction 
of  bargain  and  sale,  is  to  my  mind  impossible.     It  could 
only  be  accomplished  by  a  direct  fraud  perpetrated  on  this 
old  lady  by  reason  of  her  absolute  incompetency  to  make 
such  a  contract,  or  else  by  means  of  some  pressure  or  undue 
influence  brought  to  bear  upon  her  by  her  son.     That  Ar- 
senault knew  this  I  have  not  a  shadow  of  doubt.     He  may 
not  have  appreciated  the  risk  he  was  running  in  taking  a 
convevance  under  such  circumstances,  any  more  than  he 
appreciated  the  unrighteousness  of  such  a  transaction,  even 
though    he   was   not   an   active   party    in   carrying  it   out, 
but  that  he  was  quite  willing  that  the  conveyance  should  be 
secured  by  such  means  for  his  benefit,  and  that  he  knew 
that,  in  the  absence  of  any  independent  advice,  it  could  not 
be  secured  by  any  other  means,  I  have  not  a  shadow  of 
doubt.     James  Davidson  on  his  examination  was  asked  as 
follows : — 

"  Q.  About  Mr.  Arsenault.  when  you  were  negotiating 
with  him  to  get  this  deed  to  him  was  anything  said  then 
about  your  being  able  to  persuade  your  mother  to  sign  the 
deed?  A.  Well,  yes,  he  just  mentioned.  I  don't  suppose 
there  would  be  any  trouble  about  getting  your  mother  to 
sign  it,  and  I  said,  Xo,  I  don't  think  there  would  be  the 
least  trouble. 

"0.  Did   he  sav  vou   would   convince  vour  mother  to 

•         •  • 

sign  the  deed  or  sign  anything?     A.  Well,  yes,  I  think  he 
did  sav  that." 
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It  is  clear  that  Arsenault  with  this  knowledge  and  with 
these  expectations  as  to  James  Davidson's  influence  and 
control  over  his  mother,  left  everything  to  James,  and 
must  take  the  consequences  of  such  pressure  or  undue  in- 
fluence he  may  have  used  in  order  to  obtain  the  conveyance, 
or  of  such  omissions  as  he  may  have  made  in  affording  his 
mother  such  explanations  as  to  the  nature  and  effect  of  the 
transactions,  as  she  was  entitled  to  have.  See  TurnbuU  & 
Co.  v.  Duval  (1902),  A.  C.  429,  at  p.  434;  Bischoff's  Trus- 
tee  V.  Frank,  89  L.  T.  188. 

As  to  Ferguson,  it  is  true  that  he  had  no  part  in  the 
negotiations,  and  according  to  his  own  account,  knew  noth- 
ing of  the  conveyance  until  the  three  notes  were  brought 
to  him,  but  he  still  retains  the  notes  and  claims  the  amount 
of  them.  When  he  took  them  he  acquired  a  full  knowledge 
of  the  transaction,  and  no  one  knew,  as  I  have  already  pointed 
out,  better  than  he  did,  how  altogether  unlikely  it  was  that 
such  a  transaction  could  have  possibly  been  carried  out, 
except  by  resort  to  some  of  the  methods  I  have  already 
suggested.  His  refusal  to  take  the  notes  would  have  de- 
feated the  whole  arrangement.  So  far  from  doing  that  he 
adopted  it,  so  far  as  it  could  benefit  him  or  his  son-in-law; 
they  divided  the  so-called  purchase  money  between  them, 
and  in  my  opinion,  are  alike  affected  by  what  James  David- 
son did  or  omitted  to  do,  and  they  must  both  take  the  con- 
sequences: Kempson  v.  Ashbee,  10  Ch.  Ap.  15;  Dawson  v. 
Dawson,  12  Grant,  278;  Berdoe  v.  Dawson,  34  Bea.  603; 
Baker  v.  Bradley,  7  DeG.  M.  &  G.  697;  Cox  v.  Adams,  35 
S.  C.  R.  393. 

I  have  not  thought  it  necessary  in  discussing  these  two 
transactions  to  make  more  than  a  general  reference  to  Mrs. 
Davidson's  mental  condition.  Three  months  after  the  con- 
vevance  to  Arsenault  was  made,  she  executed  a  will.  It  is 
dated  March  6th,  1900.  There  does  not  seem  to  have  been 
any  question  raised  as  to  her  competency  to  make  it.  In 
fact  her  entire  property  had  been  dissipated  during  her 
life,  and  there  was  nothing  left  to  the  devisees  but  this 
lawsuit.  The  last  mortgage  was  given  on  the  22nd  Decem- 
ber, 1902,  three  years  subsequent  to  the  conveyance  to 
Arsenault,  and  two  years  and  nine  months  subsequent  to 
the  will.  And  it  is  contended  that  during  these  years  she 
had  become  so  weak  mentally,  that  when  she  executed  the 
mortgage  she  was  in  fact  incapable  of  understanding  the 
nature  or  effect  of  the  instrument.    It  is  al«^o  contended  that 
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there  were  such  fiduciary  or  confidential  relations  existing 
between  Ferguson  and  Mrs.  Davidson,  when  this  mortgage 
was  made,  that  this  Court  would  set  it  aside,  Mrs.  Davidson 
having  had  no  independent  advice.  Not  only  is  this  conten- 
tion made,  but  it  is  also  charged  that  the  mortgage  is  the 
result  of  direct  pressure  brought  to  bear  by  Ferguson  upon 
Mrs.  Davidson.  There  is  no  doubt  that  Ferguson  had  been 
an  intimate  friend  of  the  Davidson  family  all  his  life.  In 
his  younger  days  he  was  in  their  service  and  employ  for  a 
long  time,  and  later  on  when  he  was  doing  business 
for  himself,  he  dealt  with  Wm.  Davidson  and  I  think 
continued  to  do  up  to  the  time  of  his  death.  He  made 
him  executor  of  his  will  and  after  William  Davidson's 
death,  Ferguson  constantly  visited  Mrs.  Davidson.  He 
drew  her  last  will  and  several  others  for  her,  and  in  all  I 
understand  she  named  him  as  executor.  It  is  true  that 
some  of  her  money  was  in  his  hands,  but  it  was  subject  to 
her  order,  and  was  paid  out  on  her  order  or  on  that  of  some 
person  recognized  as  acting  by  her  authority.  I  do  not 
find  an  instance  where  she  consulted  him  as  to  her  affairs, 
or  where  she  sought  his  advice  as  to  their  management.  I 
do  not  see  that  there  was  any  relation  existing  between 
these  parties  which  of  itself  created  any  legal  duty  from 
the  one  to  the  other,  or  which  created  any  dominion  or 
control  by  the  one  over  the  other,  from  which  one  ought  to 
assume  the  existence  of  undue  influence  or  coercion  of  any 
kind  in  the  case  of  a  voluntary  gift.  At  most  I  think  it 
may  be  said  that  there  was  a  moral  obligation  upon  one 
situated  as  Ferguson  was,  to  make  some'  substantial  effort  to 
protect  a  feeble  old  lady  from  squandering  her  property,  im- 
poverishing herself  upon  a  reckless  and  spendthrift  son, 
doing  him  no  permanent  good  and  herself  a  permanent  in- 
jury, especially  where  he  was  himself  deriving  a  benefit 
out  of  tne  transactions.  And  it  may  be  added  that  in 
reference  to  this  second  mortgage  that  it  disposed  of  the 
last  vestige  of  the  property  which  the  old  lady  had,  and 
which  Ferguson  knew  that  by  the  will  she  had  made,  she 
intended  should  be  left  at  her  death,  for  the  benefit  of 
James  Davidson  and  his  invalid  wife  and  family.  Apart 
from  this  there  is  I  think  ample  evidence  to  show  that  this 
mortgage  should  not  be  permitted  to  stand.  In  the  first 
place  as  to  the  pressure.  I  have  already  pointed  out  that 
i\\(^  $1,250.97  for  which  the  mortgage  was  given,  was  the 
total  indebtedness  at  that  time  of  James  Davidson  to  Fer- 
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guson.  In  his  answer  Ferguson  divided  this  sum  into  two — 
one  for  $822.90  a^  an  indebtedness  of  Mrs.  Davidson,  and 
the  other  of  $428.07  as  an  indebtedness  of  James  Davidson. 
In  section  17  of  his  answer  Ferguson  states  as  follows: 
*'The  said  mortgage  was  made  and  given  for  the  purpose 
of  securing  the  indebtedness  of  the  said  Helen  Davidson 
for  the  said  sum  of  $822.90  to  me  and  also  the  said  in- 
debtedness of  $428.07  from  the  defendant  James  Davidson 
to  me,  and  said  two  indebtednesses  and' liabilities  of  the 
said  Helen  Davidson  and  James  Davidson  were  then  ex- 
isting and  due  and  owing  to  me  from  them  as  aforesaid.  I 
have  no  knowledge,  information  or  belief  as  to  who  sug- 
gested or  advised  the  making  and  executing  by  the  said 
Helen  Davidson  of  the  said  mortgage,  but  I  allege  and 
say  that  I  informed  the  defendant  James  Davidson  and 
the  said  Helen  Davidson  that  I  would  not  furnish  and 
supply  the  said  defendant  James  Davidson  with  any  more 
goods  and  supplies  from  my  store,  unless  I  got  security  on 
the  said  house  and  buildings  of  the  said  James  Davidson, 
and  on  the  said  lands  and  premises  of  the  said  Helen 
Davidson,  for  his  then  existing  indebtedness  to  me  of  the 
said  sum  of  $428.07 — that  thereupon,  and  in  order  to  secure 
further  advances  of  goods  and  supplies  from  me,  to  and 
for  the  said  James  Davidson,  the  said  Helen  Davidson  and 
James  Davidson  voluntarilv  and  of  their  own  free  will  and 
accord,  made  and  executed  in  my  favour  the  said  second 
mortgage  bearing  date  the  29th  day  of  December,  A.D. 
1902,  as  aforesaid.'' 

It  is  necessary  to  explain  that  when  Ferguson  here  speaks 
of  house  and  buildings  belonging  to  James  Davidson,  he 
refers  to  a  house  which  James  built  on  the  homestead 
lot,  to  which  he  removed  in  1897,  and  which  Ferguson 
then  supposed  belonged  to  James.  Ferguson's  evidence  is 
substantially  in  support  of  the  extract  from  his  answer  that 
I  have  just  given,  that  is,  that  James'  indebtedness  to  him 
at  that  time  was  $428.07,  and  he  then  told  both  James  and 
l.is  mother,  not  that  he  would  not  trust  her  any  further  vnih- 
cut  security,  but  that  he  would  not  give  James  any  more 
poods  without  security;  and  he  also  stipulated  the  security 
which  he  required,  that  is,  a  mortgage  both  on  what  he  sup- 
])0sed  was  James'  house,  and  on  what  he  knew  was  the  last 
remnant  of  evervtliin.sr  in  the  way  of  property  which  the  old 
ladv  then,  owned.  In  view  of  all  the  circumstances  and  the 
position  in  which  James  Davidson  then  was,  this  demand 
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for  security  could  not  have  been  made  except  with  a  view 
of  coercing  the  old  lady  again  to  come  to  the  rescue,  and 
a  pressure  upon  James  to  use  his  control  over  her  to  force 
her  to  do  so.  It  was  precisely  the  kind  of  pressure  likely 
to  be  successful,  as  it  proved  to  be.  The  mortgage  was 
prepared  by  Ferguson's  solicitor  under  his  instructions,  and 
without  consultation  with  Mrs.  Davidson  as  to  its  terms 
or  conditions.  Instead  of  being  given  in  order  to  get  fur- 
ther advances,  as  the  section  of  Ferguson's  answer  which 
I  have  quoted  would  lead  you  to  suppose,  there  was  in 
fact  no  agreement  to  make  any  further  advances,  and  there 
were  in  fact  no  further  advances  ever  made.  Instead  of 
being  a  mortgage  to  secure  James'  indebtedness  of  $428.07, 
as  the  answer  implies  it  was  to  be,  it  is  a  mortgage  to 
secure  the  whole  $1,250.97.  The  effect  of  the  transaction 
was  to  impoverish  this  old  lady  and  enrich  Ferguson  by 
$1,259.97.  Ferguson  gave  the  mortgage  to  Doucette,  his 
clerk,  and  son-in-law,  with  instructions  to  take  it  to  Ray- 
mond, who  is  a  notary  public  and  also  a  son-in-law  of  Fer- 
guson, to  go  to  Mrs.  Davidson  and  get  it  executed.  When  it 
was  executed  there  were  present  Mrs.  Davidson,  James  David- 
son, Kavmond  and  Doucette.  It  was  not  read  over  to  Mrs. 
Davidson,  but  Eaymond  after  reading  it  over  himself  says 
that  he  explained  it  to  her;  he  told  her  that  it  was  a  mort- 
gage on  the  homestead  for  $1,200,  told  her  the  terms  and 
conditions,  all  of  which  she  said  she  understood  and  which 
he  says  she  seemed  to  him  to  understand.  This  took  place 
in  the  forenoon,  and  when  ^fr.  Raymond  went  home  an  in- 
terview took  place  between  him  and  his  wife  which  led  him 
to  return  to  Mrs.  Davidson  in  the  afternoon  alone.  Mr. 
l?aymond's  evidence  on  this  point  is  as  follows: — 

"  Q.  When  you  went  home  didn't  your  wife  tell  you 
when  vou  told  her  where  vou  had  been  and  what  vou  had 
done,  that  it  was  a  shame  to  go  and  have  a  mortgage  from 
that  old  ladv,  and  that  everyone  said  she  was  crazv?  A. 
She  may  have  said  words  to  that  effect,  but  not  that. 

"  0-  But  in  consequence  of  what  she  said  and  what  took 
place  between  you,  you  came  back?     A.  Yes. 

"  Q.  And  went  up  again  to  see  the  old  lady?  A.  Yes; 
alone  this  time. 

"  Q.  What  took  place  then  ?  A.  I  went  up  stairs  and 
asked  if  Mrs.  Davidson  wais  upstairs.  Mrs.  Davidson  was 
alone.  She  said,  '  Go  up,  or  somothin:i  like  that,  and  I  said 
to  her,  '  Pardon  me,  T  would  like  to  ask  you  a  question,' 
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and  I  said,  '  Do  you  remember  signing  a  certain  document 
before  me  today  ?'  and  she  said,  ^Yes,'  and  I  said,  ^  Would 
you  mind  telling  me  just  what  the  document  was?'  and  she 
said   then  in  her  own  words,  told  me  what  it  was. 

"Q.  Didn't  she  tell  you  she  signed  a  paper  to  help 
James?  A.  She  told  me  the  paper  was  a  mortgage.  She 
said,  '  I  remember  signing  a  mortgage  on  the  place  to  Mr. 
Ferguson  for  $1,200  to  help  James  to  pay  his  debts/  That 
is  tlie  recollection  I  have  of  it,  or  to  get  him  out  of  his 
trouble/' 

James  Davidson's  evidence  on  this  point — what  he  says 
in  reply  to  a  question  as  to  what  took  place  about  the  second 
mortgage : — 

"  A.  Well  Mr.  Ferguson  said  he  wished  to  get  a  mort- 
gage on  the  whole  place  for  the  whole  amount. 

"Q.  A  mortgage  for  this  $1,250?     A.  Yes. 

"  Q.  A  mortgage  from  whom  ?  A.  Well,  my  mother, 
and  I  would  have  to  sign  it  too,  that  the  property  was  still 
(willed?)  practically  all  to  me,  that  is  the  way  I  under- 
stood it. 

"  Q.  By  whom  ?    A.  By  my  mother. 

"  Q.  Did  he  say  anything  about  your  creditors  ?  A.  Oh, 
there  was  a  party  in  Quebec  had  a  judgment  against  me. 
He  mentioned  that  to  me,  and  as  soon  as  I  would  fall  into 
the  property  that  they  would  likely  come  down  on  me,  and 
by  getting  the  mortgage  he  would  be  secure,  and  it  would 
protect  me  at  the  same  time. 

"  Q.  Did  he  want  you  to  see  your  mother,  or  what  did 
he  say  about  it?  A.  I  spoke  to  mother  about  it,  and  I  don't 
know  whether  Mr.  Ferguson  said  ^  yes '  or  *  no '  to  her 
about  it. 

"Q.  You  never  heard  that  he  spoke  to  her?  A.  No, 
for  it  didn't  make  much  difference  at  that  time,  she  wasn't 
in  a  state  to  transact  anv  business  at  that  time.'' 

Mrs.  Davidson's  mental  condition  at  this  time  may 
afford  a  satisfactory  explanation  why  in  this  last  trans- 
action she  seems  to  have  been  consulted  or  considered  even 
less  than  in  reference  to  the  other  two,  and  wh}''  she  could 
be  ignored  beyond  getting  her  signature  as  she  was  re- 
quested by  her  son.  The  evidence  on  this  point  is  too 
voluminous  to  quote  at  length.  I  shall  give  but  a  brief 
summary  of  it  as  relating]:  to  the  period  from  1898  to  1902. 
Commencing  with  1898  it  appears  that  the  old  lady  was  be- 
coming childish  and  forgetful — she  would  cry  to  be  taken 
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home  when  she  was  actually  at  home.  She  dften  imagined 
the  boys  were  on  the  roof  of  the  house  tearing  down  the 
chimneys,  and  wanted  some  of  the  family  to  go  down  and 
stop  them.  They  often  took  her  to  the  house  to  convince 
her  there  were  no  boys  there,  but  she  imagined  they  had 
run  away,  and  when  she  returned  she  would  complain  of 
the  same  thing  over  again.  She  had  visited  the  lazaretto, 
and  when  she  returned  she  said  the  Sisters  there  had  very 
little  to  do,  as  they  were  tearing  down  the  chimneys  every 
day  and  putting  them  up  again.  She  continued  speaking 
of  this,  and  wondered  why  her  husband  (who  had  been 
dead  some  years)  did  not  come  back.  She  complained  of  a 
"hissing"  in  her  head,  and  consulted  Father  Morrisey, 
who  had  some  reputation  in  that  locality  as  an  expert  in  the 
treatment  of  such  trouble.  He  gave  her  a  liquid  with 
which  to  syringe  her  nose  and  ears,  and  a  salve  to  be  applied 
to  the  ear.  When  any  attempt  was  made  to  use  the  syringe, 
she  laughed  and  behaved  in  such  a  childish  way  that  they 
could  not  use  it  at  all.  She  used  the  ear  salve  for  rheuma- 
tism in  her  knee.  She  used  the  potatoes  and  turnips  pre- 
pared for  the  table  as  a  poultice,  which  she  also  applied  to 
her  knee.  At  another  time  she  painted  it  with  boot  polish. 
In  1899,  though  at  times  apparently  rational,  she  became 
more  helpless  and  more  childish,  and  required  greater  care 
and  more  constant  attendance.  She  would  still  cry  to  go 
home  when  in  fact  she  was  at  home — constantly  insisted 
that  the  weather  was  fogg\^  when  it  was  fine,  and  was  con- 
stantly speaking  of  the  tides.  To  use  Mrs.  James  David- 
son^s  words:  "She  never  went  out  doors  but  it  was  high 
tide  or  she  was  wondering  if  it  was  high  tide  for  her  hus- 
band to  come  home."  Her  weakness  and  childishness  con- 
tinued to  increase  in  1900  and  afterwards.  She  would  wash 
the  table  dishes  with  milk  and  the  table  with  yeast.  On 
one  occasion — one  Sundav  in  1900 — she  came  down  stairs 

ft- 

in  her  nightdress  with  her  crepe  bonnet  on,  filled  the  kettle 
^vith  paraffine  oil,  and  put  it  on  the  stove.  She  constantly 
ren^oved  the  pillow-shams  and  counterpanes  soon  after  the 
beds  had  been  made  up  in  the  morning,  put  them  away 
in  drawers  and  turned  down  the  bed-clothes,  imagining  it 
was,  night  and  time  to  go  to  bed.  She  often  talked  and 
pang  to  herself,  and  spoke  of  her  husband  as  though  he 
were  still  living.  She  would  eat  the  food  prepared  for 
the  hens,  and  shut  them  all  up  in  the  day  time.  She  would 
cut  up  soap  to  be  eaten  as  food.    For  a  long  time  she  did 
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not  recognize,  her  own  grand-daughter,  an  inmate  of  her 
own  family,  calling  her  "Mary^'  apparently  under  the 
impression  she  was  a  servant  in  the  house,  of  that  name. 
At  one  time  she  asserted  she  had  been  married  again;  in 
the  summer  of  1902  she  continually  cried  for  her  mother — 
80  violently  on  one  occasion  that  they  were  obliged  to  put 
her  in  a  chair  and  haul  her  from  room  to  room  in  order 
to  quiet  and  soothe  her.  From  having  been  cleanly  in  her 
habits  and  particularly  as  to  her  dress  and  personal  appear- 
ance, she  became  quite  the  reverse.  In  fact  her  mind  be- 
came so  weak,  and  her  physical  functions  so  impaired,  that 
she  lost  all  control  over  herself,  and  had  to  be  washed  and 
cared  for  as  a  child,  sometimes  two  or  three  times  during 
the  day.  This  was  in  1900  and  1901.  This  seemed  to 
annoy  her,  and  she  would  often  shew  her  body  to  strangers 
so  that  they  could  see  that  she  was  clean  and  there  was 
nothing  wrong  with  her.  Though  naturally  modest  she  at 
this  time  exhibited  her  rheumatic  knee  to  strangers,  re- 
gardless of  sex,  apparently  under  the  impression  that  each 
was  a  doctor  or  could  benefit  her  in  some  way. 

I  have  extracted  the  above  facts  from  the  evidence  of 
Mrs.  James  Davidson  and  her  daughter,  and  there  is  noth- 
ing to  suggest  that  it  is  an  exaggerated  account.  In  many 
of  its  details  it  is  corroborated  by  the  independent  testimony 
of  Brideau  Sonier  and  McGraw.  Mrs.  Hill,  another  witness, 
states  that  she  occupied  the  old  lady^s  house  as  tenant  in 
1901  and  1902.  She  paid  her  the  rent  in  1901,  but  she 
would  often  come  back  for  it  again.  She  would  go  into 
the  house,  close  all  the  doors  and  speak  of  her  husband 
as  if  he  were  alive.  In  1902  she  was  worse.  Mrs.  Hill 
that  year  paid  the  rent  to  !Mrs.  James  Davidson.  In  addi- 
tion to  other  unusual  things  the  old  lady  did  that  year, 
she  came  to  Mrs.  Hill's  house  one  day  dressed  in  most 
ragged  clothing,  when  she  had  plenty  of  good  clothing  at 
home;  and  sometimes  she  would  come  with  two  or  three 
caps  on  her  head  and  a  dish  towel  tied  around  them.  This 
evidence  clearly  shows  that  in  the  years  1901,  1902,  and 
later,  this  old  lady  was  not  only  under  insane  delusions, 
but  that  her  mind  and  memory  had  become  so  entirely 
weakened  and  im})aired  that  no  business  transaction  with 
her,  much  less  a  voluntary  gift,  regardless  altogether  of  any 
question  of  undue  influence,  w^ould  be  permitted  to  stand, 
without  the  clearest  proof  of  her  understanding  its  nature 
and  object  and  its  cfTet't  upon  herself,  and  without  having 
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the  protection  afforded  by  a  competent  and  independent 
adviser. 

In  Hoghton  v.  Hoghton,  15  Beav.  2T8,  at  p.  298,  the 
M.  K.  says : — "  I  am  of  opinion,  as  I  lately  held  in  a  case 
01  Cook  V.  Lamotte  (15  Beav.  234),  that  whenever  one  per- 
son obtains  by  voluntary  donation  a  large  pecuniary  bene- 
fit from  another,  the  burthen  of  proving  that  the  transaction 
is  righteous,  to  use  the  expression  of  Lord  Eldon  in  Gib- 
sen  v.  J  eyes,  G  Yes.  2(56,  falls  on  the  person  taking  the 
benefit.  But  this  proof  is  given,  if  it  be  shewn  that  the 
donor  knew  and  understood  what  it  was  that  he  was  doing. 
If,  however,  besides  the  obtaining  the  benefit  of  this  volun- 
tary gift  from  the  donor,  the  donor  and  donee  were  so  situ- 
ated towards  each  other  that  undue  influence  might  have 
been  exercised  by  the  donee  over  the  donor,  then  a  new 
consideration  is  added  and  the  question  is  not,  to  use  the 
words  of  Ijord  Eldon  in  Huguenin  v.  Basoley,  14  Yes.  300 — 
whether  the  donor  knew  what  he  was  doing,  but  how  the  in- 
tention was  produced — and  though  the  donor  was  well  aware 
of  what  he  did,  yet  if  his  dispoi^ition  to  do  it  was  produced 
bv  undue  influence,  the  transaction  would  be  set  aside.  In 
many  cases  the  Court  from  the  relations  existing  between 
the  parties  to  the  transaction,  infers  the  probability  of  such 
undue  influence  having  been  exerted.  There  are  the  cases 
of  guardian  and  ward,  solicitor  and  client,  spiritual  in- 
structor and  pupil,  medical  man  and  patient  and  the  like, 
and  in  such  cases  the  Court  watches  the  whole  transaction 
with  great  jealousy;  not  merely  for  the  purpose  of  ascer- 
taining that  the  person  likely  to  be  so  influenced,  fully 
understood  the  act  he  was  performing,  but  also  for  the 
purpose  of  ascertaining,  that  his  consent  to  perform  that 
act  was  not  obtained  by  reason  of  the  influence  possessed 
by  the  person  receiving  the  benefit.  Not  that  the  influence 
itself  flowing  from  i^uch  relations  is  either  blamed  or  dis- 
countenanced by  the  Court;  on  the  contrary  the  due  exer- 
cise of  it  is  cons'dered  useful  and  advantageous  to  society; 
but  this  Court  holds  as  an  inseparable  condition  that  this 
influence  should  bo  exerted  for  the  benefit  of  the  person 
subject  to  it,  and  not  for  the  advantage  of  the  person  pos- 
sessing it.'* 

In  Huguenin  v.  Baseley,  14  Yes.  2T3,  at  p.  299,  Tiord 
Eldon  says: — "Take  it  that  she  intended  to  give  it  to  him 
it  is  by  no  means  out  of  the  reach  of  the  principle.  The 
question  is    not,  whether  she  knew  what  she  was  doing. 
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had  done  or  proposed  to  do,  but  how  the  intention  was 
produced,  whether  all  that  care  and  providence  was  placed 
around  her,  as  against  those,  who  advised  her,  which,  from 
their  situation  and  relation  with  respect  to  her,  they  were 
bound  to  exert  on  her  behalf.  Her  situation,  with  reference 
to  pecuniary  circumstances  during  the  whole  period,  must 
also  be  attended  to,  her  husband  a  few  weeks  before  hav- 
ing been  relieved  from  distress  by .  a  sum  of  money  ad- 
vanced by  Baseley.'^ 

I  think  this  last  transaction  must  be  set  aside  also. 

There  is  one  other  matter  in  reference  to  which  relief 
is  sought.  In  William  Ferguson's  account  as  executor  of 
the  William  Davidson  estate,  he  has  charged  under  date 
of  January  9th,  1899,  the  amount  of  two  promissory  notes, 
one  for  $255.83  and  the  other  for  $153.50,  as  having  been 
]  aid  by  him  out  of  estate  funds.  We  have  only  Mr.  Fer- 
guson's account  of  the  transaction,  and  according  to  it 
this  money  was  used  in  paying  these  two  notes,  which  were 
made  by  Ferguson  for  the  accommodation  of  James  David- 
son at  the  request  of  Mrs.  Davidson.  It  seems  that  the 
old  lady  wished  to  assist  James  who  was  wanting  money, 
nnd  she  wanted  Ferguson  to  help  him.  He  suggested  giving 
him  his  own  notes  which  James  could  get  discounted. 
This  was  done  and  at  maturity  Ferguson  was  obliged  to 
pay  them.  There  is  nothing  to  show  that  James  had  any- 
thing to  do  with  the  arrangement  or  used  any  influence 
ydih.  his  mother  in  reference  to  the  matter.  It  is  a  simple 
case  of  legal  liability  on  the  part  of*  Mrs.  Davidson,  at 
whose  request  the  notes  were  given,  and  I  think  she  would 
be  liable.  In  Brittain  v.  Lloyd,  14  M.  &  W.  762',  Pollock, 
C.B.,  says : — "  If  one  ask  another,  instead  of  paying  money 
for  him,  to  lend  him  his  acceptance  for  his  accommodation, 
and  the  acceptor  is  obliged  to  pay  it,  the  amount  is  money 
paid  for  the  borrower,  although  the  borrower  be  no  party 
to  the  bill,  nor  in  any  way  liable  to  the  person  who  ultimately 
reeoivop  the  amount.  The  borrower,  by  requesting  the 
acceptor  to  assume  that  character  which  ultimately  obliges 
him  to  pay,  impliedly  requests  him  to  pay,  and  is  as  much 
liable  to  repay  as  he  would  be  in  a  direct  request  to  pay 
money  for  him  with  a  promise  to  repay  it.''  It  may  be 
that  strictly  speaking  the  charge  should  not  be  in  Fergu- 
son's account  as  executor,  inaf^much  as  it  was  a  liability  in- 
curred at  the  instance  of  Mrs.  Davidson,  with  Avhich  her 
husband's  estate  had  nothing  to  do.  But  that  would  only 
make  him  have  so  much  more  money  in  his  hands  belonging 
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to  Mrs.  Davidson  under  her  husband's  will,  which  she  would 
owe  him.  While  1  express  my  opinion  that  the  plaintiffs  have 
no  claim  as  to  this  money,  I  think  the  matter  is  one  for 
the  Probate  Court,  as  the  plaintiffs  have  not  asked  for  a 
decree  for  the  administration  of  the  Davidson  estate. 

I  think  there  must  be  a  decree  setting  aside  the  first 
mortgage  and  a  declaration  that  all  the  money  which  Fer- 
guson intended  should  be  secured  by  it  has  been  paid.  The 
conveyance  to  Arsenault  must  also  be  set  aside  except  as 
to  that  part  of  the  lot  sold  and  conveyed  by  him  to  Loggie, 
and  there  will  be  a  reference  as  to  the  value  of  that  lot,  the 
value  of  present  improvements,  &c.  The  second  mortgage 
will  also  be  set  aside,  and  the  defendant  Ferguson  will  be 
ordered  to  deliver  up  to  the  executors  of  Arsenault  ttie 
three  promissor}'  notes  on  request,  to  be  cancelled. 

Reserve  the  question  of  costs  until  the  Referee's  report. 


FKHrCE  EDWAED  ISLAIH). 

Supreme  Court.  May  12th,  1908. 

In  Re  THE  WINDING  UP  ACT  AND  SUMMERSIDE 

ELECTRIC  CO.,  LTD. 

Winding  up  Proceedings — Validity  of  Debentures — Lien  on 
Land — Necessity  for  Compliances  with  Requirements  of 
Siaiuie  of  Incorporation  —  Two-thirds  Vote  Required  — 
Proxies — Validity  of  By-law — Bona  Fide  Purchaser  of 
Debentures — Notice  of  Informality — Righl  of  Creditors 
to  Dispute  VaMdity  of  Debentures — Estoppel. 

Neil  McQuarrie,  K.C.,  A.  C.  Saunders  and  J.  E.  Wyatt, 
for  debenture-holders  and  liquidators. 

W.  E.  Bentley  and  Gilbert  Gaudet,  for  certain  creditors. 

Fitzgerald,  J.: — ^The  assets  of  this  company  having 
been  collected  and  paid  into  Court  and  notice  given  by  the 
liquidator  of  a  proposed  pa\Tnent  to  creditors  of  a  single  and 
final  dividend,  certain  creditors  of  the  insolvent  company 
obtained  leave  to  examine  the  books  of  the  company  more 
particularly  as  to  a  debenture  issued  by  it. 
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After  this  examination  they  contended  that  this  debenture 
issue  was  illegal,  and  that  the  claims  of  the  holder  to  pay- 
ment in  full  out  of  the  company's  assets  as  a  first  charge 
should  not  be  allowed. 

On  the  seventh  day  of  April,  1908,  I  issued  a  summons 
directed  to  these  bond-holders  to  appear  and  make  proof  of 
their  several  demands,  and  their  claim  to  be  paid  in  full  out 
of  the  assets  of  the  company,  and  the  creditors  opposing  and 
the  bond-holders  were  heard  by  counsel. 

Shortly,  the  facts  appear  to  be  as  follows: — 

The  company  was  incorporated  by  special  Act  of  incor- 
poration of  the  Provincial  Legislature  in  1896. 

Section  16  of  that  statute  reads  as  follows: — 

"  The  .directors  may,  from  time  to  time,  for  the  purposes 
of  the  company^  when  authorized  by  a  by-law  for  that  pur- 
pose, passed  and  approved  of  by  the  votes  of  the  holders  of 
at  least  two-thirds  in  valu0  of  the  stock  of  the  company 
qualified  to  vote,  present  in  person,  or  represented  by  proxy 
at  a  special  meeting  called  for  considering  such  by-law, 
borrow  such  sums  of  money  not  exceeding  the  paid  up  capital 
of  the  company,  as  the  shareholders  deem  necessary,  and 
issue  bonds  or  debentures  therefor  in  sums  not  less  than  one 
hundred  dollars  at  such  rate  of  interest  and  payable  at  such 
times  and  places  as  provided  in  such  by-law,  which  shall  be  a 
first  charge  upon  the  property  of  the  company." 

And  section  7  reads  as  follows: — 

"At  all  meetings  of  the  shareholders  each  share  shall 
entitle  the  holder  to  one  vote,  which  may  be  given  in  person 
or  by  proxy,  but  no  one  who  is  not  a  shareholder  shall  act 
or  vote  as  such  proxy,  and  no  shareholder  shall  be  entitled 
either  in  person  or  by  proxy  to  vote  upon  any  share  or  shares 
in  respect  of  which  any  call  is  in  arrear  and  no  shareholder 
shall  hold  more  than  two  proxies:" 

On  the  first  day  ofl  February,  1904,  as  appears  by  the 
minute  book  of  the  company,  a  special  meeting  of  the  share- 
holders was  held  inl  pursuance  of  section  16,  and  at  it  the 
directors  were  authorized  bv  bv-law  to  issue  debentures  for 
any  sum  not  more  than  $6,000  to  pay  for  certain  additional 
plant  put  in  by  the  company,  such  debentures  to  be  for  $500 
each,  the  paid  up  capital  of  the  companv  being  at  the  time 
$25,000. 

Acting  on  this  authority  the  directors  shortly  after,  viz., 
on  the  15thl  February,  1904,  issued  12  debentures  of  $500 
each,  which  debentures  were  purchased  by  the  several  persons 
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now  claiming  thereon,  all  original  holders  except  Mr.  J.  E. 
Wyatt,  who  is  an  assignee  for  value  of  James  A.  Sharp,  one 
of  the  original  holders. 

These  several  purchasers  paid  for  such  debentures  their 
full  face  value.  The  amount  thus  realized  was  paid  into  the 
company  and  expended  in  the  purchase  of  such  new  ma- 
chinery. 

Of  the  bona  fides  of  the  whole  transaction  I  have  no 
doubt. 

The  minutes  of  shareholders'  meeting  of  the  1st  February 
disclose  the  fact  that  there  were  only  four  shareholders  pre- 
sent in  person,  while  they  held  eleven  proxies  of  other  share- 
holders, consequently  there  was  a  breach  of  section  7  of  the 
Act,  some  one  or  more  of  them  necessarily  holding  more 
than  two  proxies. 

It  is  contended  that  this  irregularity  renders  invalid  the 
issue  of  these  debentures — ^holders  of  two-thirds  In  value  of 
the  stock,  qualified  to  vote,  not  having  authorized  their 
issue;  and  that  creditors  in  these  winding-up  proceedings 
have  a  right  to  oppose  their  payment  in  full  as  a  first 
charge  on  the  assets  of  the  company. 

It  further  appeared  that  one  of  the  bond-holders,  Thomas 
E.  Ramsay,  was  also  a  shareholder,  and  was  present  at  the 
meeting  of  the  first  February,  and  that  the  proxies  of  two 
others  of  them,  viz.,  James  A.  Sharp  and  Isabella  Richards, 
also  shareholders,  were  used  and  voted  on  at  that  meeting; 
but  that  the  present  holder  of  Mr.  Sharp's  bond,  Mr.  J.  E. 
Wyatt,  is  a  bona  fide  purchaser  without  notice  of  such  irregu- 
laritv. 

It  further  appeared  that  in  all  the  subsequent  general 
annual  statements  submitted  by  the  board  to  their  sliareholders 
at  their  annual  meetings  this  issue  of  debentures  for  $0,000 
was  set  forth  and  shewn,  with  the  payment  of  the  yearly 
interest  thereon,  viz.,  in  the  years  1905,  1906,  and  1907,  in 
which  latter  year  the  company  was  wound  up ;  this  borrowing 
being,  therefore,  known  and  so  ratified  and  adopted  by  the 
shareholders  of  the  company. 

This  case  does  not,  in  one  phase  of  it,  owing  to  the 
number  and  weight  of  authorities,  present  any  great  difii- 
culty. 

As  I  understand  the  law  to-day,  it  is  well  settled  that 
when  a  company  has  power  to  issue  such  perurities,  no  in- 
formality or  irresrularitv  in  their  issue  can  be  set  up  asrainst 
a  bona  Me.  holder  for  vahie,  who  has  a  ri^rht  to  presume  that 
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all  the  preliminaries  required  to  be  gone  through  on  the  part 
of  the  company  before  that  power  can  be  duly  exercised,  have 
been  observed. 

In  the  words  of  Lord  Justice  Selwvn  in  Be  Land  Credit 
Co.  of  Ireland,  4  Ch.  App.  468,  "  he  is  entitled  to  presume 
that  the  company  are  acting  lawfully  in  what  they  do." 

This  rule  applies,  of  course,  only  when  the  act  done  is 
within  the  scope  of  the  powers  of  the  company. 

Beginning  with  the  decision  of  I^ord  Campbell  in  1855  in 
the  Eoyal  British  Bank  v.  Turquand,  5  E.  &  B.  246,  down  to 
the  case  of  Duck  v.  Tower  Galvanizing  Company  (1901), 
2  K.  B.  314,  decided  by  Lord  Alverstone,  in  appeal,  no  case, 
unless  it  be  Darcy  v.  Tamar  Kit  Hill,  L.  R.  2  Ex.  158,  con- 
travenes the  law  as  I  have  stated  it. 

I  will  refer  to  a  few  of  these  cases  shewing  the  nature  of 
the  formalities  which  ought  to  have  been  observed  and  which 
were  not. 

In  the  first  case  cited  the  registered  deed  of  settlement 
required  a  resolution  of  the  company  authorizing  the  direc- 
tors to  issue  the  bond  claimed.  There  was  no  such  resolu- 
tion; yet  on  appeal  Jarvis  C.J.,  says:  "The  holder  was 
bound  to  read  the  statute,  but  not  more,  and  finding  that 
the  authority  might  be  made  complete  by  resolution,  he 
would  have  a  right  to  infer  the  fact  of  a  resolution  auth- 
orizing that  which  on  the  face  of  the  document  affirmed  to 
be  done.'' 

In  Fountaine  v.  Carmarthen  Ry.  Company,  L.  R.  5  Eq. 
322,  debentures  were  issued  without  being  sanctioned  by  a 
general  meeting  of  the  shareholders  as  required  by  statute. 
Lord  Hatherly,  then  V.-C.  Wood,  said:  "I  find  vested  in 
the  directors  a  full,  ample  and  complete  power  provided  only 
the  shareholders  have  taken  the  preliminary  steps.  The 
directors  have  affected  to  bind  the  company  by  their  acts, 
but  they  have  omitted  a  solemnity  which  ought  to  have  been 
taken.  I  think  the  case  falls  within  the  principle  expressed 
in  Royal  British  Bank  v.  Turquand." 

In  re  Land  Credit  Company  of  Ireland,  4  Ch.  App.  461, 
Lord  Justice  Selwyn,  having  before  him  on  appeal  in  the 
liquidation  of  the  above  company  certain  bills  issued  by  its 
chairman,  but  not  having  deposited  against  them  the  securi- 
ties required  by  a  resolution  of  the  directorate,  said,  after 
referring  to  Royal  British  Bank  v.  Turquand: — 

"  Applying  then  tho«e  principles  to  the  present  case,  if, 
when  an  act  within  the  scope  of  the  powers  of  the  board  of 
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directors  is  done  by  them  or  (which  is  the  same  thing),  is 
ratified  and  adopted  by  them,  a  person  contracting  with  the 
directors  is  not  bound  to  see  that  certain  preliminaries  which 
ought  to  have  been  gone  through  on  the  part  of  the  company 
have  been  gone  through,  still  less  in  my  judgment  are  inno- 
cent holders  of  a  negotiable  security  bound  to  inquire 
whether  those  preliminaries  have  been  observed." 

In  Mahony  v.  East  Holyford  Mining  Company,  L.  R.  7 
H.  L.  893,  cheques  were  paid  by  the  appellant  bank  signed 
by  two  persons  calling  themselves  directors  of  the  respondent 
company  and  countersigned  by  a  person  calling  himself  the 
secretary  of  the  company.  When  the  company  was  ordered 
to  be  wound  up,  it  appeared  that  there  never  had  been  a  meet- 
ing of  shareholders  nor  any  appointment  of  directors  or  of  a 
secretary. 

Lord  Hatherly,  at  page  8084  after  referring  to  Royal 
British  Bank  v.  Turquand  as  settling  the  law  that  those  who 
deal  with  joint  stock  companies  are  bound  to  take  notice  of 
its  memorandum  and  articles  of  association  and  must  be 
affected  with  notice  of  all  that  is  contained  in  these  two 
documents,  says:  "After  that  the  company  entering  upon 
its  business  and  dealing  with  persons  external  to  it,  is  sup- 
posed on  its  part  to  have  all  those  powers  and  authorities 
which  by  its  articles  of  association  it  appears  to  possess,  and 
all  that  the  directors  do  with  reference  to  what  I  may  call 
the  indoor  management  of  their  own  concern  is  a  thing 
known  to  them  and  known  to  them  only.  .  .  .  Those 
dealing  with  the  company  are  entitled  to  presume  that  that 
of  which  only  they  can  have  knowledge,  namely,  the  external 
acts,  are  rightly  done  when  those  external  acts  purport  to 
be  performed  in  the  mode  in  which  they  ought  to  be  per- 
foraied.'^ 

In  Landowners  West  of  England,  etc.,  Inclosure  Co.  v. 
Ashford,  16  Ch.  D.  411  (which  I  will  refer  to  again),  where 
by  special  section  in  its  Act  of  incorporation  the  company 
were  authorized  to  borrow  such  sums  of  money  as  shall  from 
time  to  time  be  authorized  by  an  order  of  a  general  meeting, 
of  the  company,  not  exceeding  one-third  of  the  subscribed 
capital,  no  general  meeting  sanctioned  the  security  issued 
and  claimed  on,  out  of  the  assets  of  the  company.  Fry,  at 
page  438,  saysi  "Then  the  debenture  holders  raise  several 
objections  to  the  bank^s  claim;  they  say  in  the  first  place 
that  the  46th  section  requires  that  the  amount  to  be  borrowed 
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shall  be  specified  in  an  order  of  the  general  meeting  of  the 
company,  and  that  no  such  order  was  given.  I  think  the 
cases  which  have  been  referred  to  shew  that  that  is  a  direc- 
tory  portion  of  the  statute  and  not  one  which  it  is  obligatory 
on  the  lender  to  shew  has  been  performed  as  against  the 
company,  but  that  the  company  borrowing  money  would  be 
taken  to  have  done  all  that  was  necessary  to  give  themselves 
that  power/' 

In  Re  Romford  Canal  Company,  24  Ch.  Div.  85,  a  case 
like  the  one  before  me,  and  in  which  certain  debenture- 
holders  were  claiming  in  winding-up  proceedings,  the  resolu- 
tion authorizing  the  borrowing  on  debentures  was  invalid  be- 
cause a  quorum  of  shareholders  was  not  present  at  the  meet- 
ing.    Mr.  Justice  Fry,  at  page  92,  says: — 

"  I  understand  the  law  at  present  settled,  or  perhaps  I 
should  rather  say,  developed  thus;  where  a  company  has 
power  to  issue  securities,  an  irregularity  in  the  issue  cannot 
be  set  up  against  even  the  original  holder,  if  he  has  a  right 
to  presume,  omnia  rite  acta." 

In  the  County  of  Gloucester  Bank  v.  Rudry  Merthyr 
Colliery  Company  (1895),  1  Ch.  App.  629,  under  the -power 
given  them  by  their  articles  of  association,  the  directors  of 
the  company  had  resolved  that  three  should  be  a  quorum. 
But  only  two  directors  had  authorized  the  affixing  of  the  com- 
pany's seal  to  the  mortgage  to  the  plaintiffs. 

Lord  HJalsbury  said  at  page  185 : — 

"  I  am  of  opinion  that  nothing  has  been  urged  which 
would  induce  us  to  say  that  the  authority  of  the  company 
has  not  been  given  to  the  making  of  the  mortgage,  at  least 
in  this  sense,  that  an  outside  person  who  has  no  other  means 
of  knowledge  is  entitled  to  regard  the  authority  as  suflB- 
cient."  And  after  referring  to  Mahony  v.  East  Holyford 
Mining  Company,  he  goes  on  to  say  on  page  186 :  "  All  the 
,  documents  which  the  mortgagees  were  entitled  to  see  would 
only  shew  this,  that  by  some  regulation — part  of  the  ^  indoor 
management '  of  their  own  concern,  as  Lord  Hatherly  called 
it — the  directors  were  capable  of  making  any  quorum  they 
pleased.  .  .  .  An  outside  person  knowing  that  and  not 
knowing  the  internal  regulation  itself  would  in  the  ordinary 
course  of  business  assume  and  would  be  entitled  to  assume 
that  the  mode  adopted  was  that  by  which  the  authority  of 
the  company  was  donveyed." 

In  Re  Hampshire  Land  Company  (1896),  2  Ch.  743,  the 
directors  of  the  company  were  empowered  by  their  articles  of 
association  to  borrow  money  exceeding  their  paid  up  capital. 
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provided  such  borrowing  had  been  previously  authorized  by  a 
general  meeting  of  the  shareholders^  called  by  notice  speci- 
fying the  nature  of  any  special  business.  The  notice  con- 
vening this  meeting  contained  no  reference  to  the  intended 
borrowing.  Vaughan  Williams,  J.,  at  p.  747,  says: — ^''It 
must  be  taken  that  as  a  fact  a  resolution  was  passed  by  the 
shareholders  of  the  company  authorizing  the  borrowing,  and 
it  must  be  also  taken  that  no  notice  was  given  to  them  that 
this  special  business  was  intended  to  be  proposed  to  the 
meeting  which  passed  the  resolution,  and  that  therefore  the 
authority  of  the  directors  of  the  company  to  borrow  this 
money  was  not  perfected.  They  had  no  authority  in  the 
absence  of  a  properly  passed  resolution  to  borrow  this 
money.  "  It  is  not  disputed  that  the  authority  of  the  Royal 
British  Bank  v.  Turquand  is  such  that  the  surety  had  a 
right  to  assume  in  a  case  like  this  that  all  these  essentials 
of  internal  management  had  been  carried  out  by  the  bor- 
rowing company.'' 

In  Duck  V.  Tower  Galvanizing  Company  (1901),  2  K.  B. 
314  the  Articles  of  Association  gave  the  company  power  to 
borrow  money  on  debentures.  The  company  held  no  meet- 
ing, statutory  or  otherwise,  and  there  were  no  resolutions 
or  minute  books,  nor  were  any  directors  ever  appointed. 
One  person  carried  on  the  business  of  the  company  without 
reference  to  the  other  signatories  to  the  articles.  A  deben- 
ture was  issued  by  this  person  signed  by  himself  and  his 
wife  as  directors  of  the  company. 

Lord  Alverstone  at  page  318  says: — "The  memorandum 
of  association  allowed  the  company  to  borrow  money  on  de- 
bentures and  the  articles  of  association  of  the  company 
might  very  well  have  justified  the  issuing  of  such  a  deben- 
ture as  this;  and  the  objections  which  the  County  Court 
Judge  has  held  to  be  fatal  are  merely  objections  as  to 
formalities  which  ought  to  have  been  observed." 

I  would  refer  also  to  the  Canadian  cases  following  and 
adopting  the  law  as  decided  in  these  cases:  McDougall  v. 
Lindsay  Paper  Mill  Company,  10  Ont.  P.  R.  247;  Merchants 
Bank  of  Canada  v.  Hancock,  6  Ont.  App.  p.  288,  and  Bon- 
anza M.  M.  Company  ats.  Sheppard  (1894),  25  0.  R.  305. 

The  logical  result  of  such  decisions  is  apparent.  Given 
the  power,  it  matters  little  how  it  is  exercised.  An  out- 
side bona  fide  holder  for  value  has  a  right  to  assume  as 
regards  the  internal  management  of  the  affairs  of  the 
company  that  that  which  ought  to  have  been  done  has 
been  done.    He  is  bound  to  see,  at  his  peril,  that  the  power 
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exists,  or  has  not  been  exceeded,  whether  it  be  given  under 
the  Articles  of  Association  framed  under  the  Joint  Stock 
Companies  Act,  or  by  special  legislative  enactment.  He 
need,  however,  make  no  inquiries  as  to  its  due  exercise. 

It  may  be  that  the  meeting  of  shareholders  required 
before  the  issue  of  authorized  securities  has  never  been 
held  or  has  been  irregularly  called,  or  that  the  directors 
issuing  them  have  never  been  appointed,  or  that  the 
regulations  of  the  company  call  for  the  signatures  of 
three  directors,  and  only  two  sign,  or  indeed,  as  in  the 
case  last  cited,  that  an  individual  member  of  a  company  has 
without  calling  together  its  shareholders  or  consulting  them, 
usurped  authority  to  act  for  it. 

Under  such  authorities  I  need  not,  I  think,  stay  to 
inquire  whether  in  this  case  the  unquestioned  authority  to 
issue  debentures  for  an  amount  well  within  the  company's 
powers  has  been  duly  exercised;  for  all  outside  holders  of 
the  debentures  issued  under  this  16th  section  of  the  com- 
pany's charter  cannot  be  affected  by  any  informality  or 
irregularity  in  any  meetings  required  under  such  charter^ 
without  notice  of  such  informalily. 

They  can  presume  that  the  meeting  of  the  first  of  Febru- 
ary was  duly  called  and  that  the  necessary  by-law  was  ap- 
proved of  by  holders  of  two-thirds  in  value  of  its  stock 
duly  qualified  to  vote — all  such  matters  being  known  only 
to  the  company  itself  and  being  part  of  its  internal  man^ 
agement,  not  in  any  way  under  the  control  of  the  debenture 
holders,  and  which  they  were  not  bound  to  inquire  into. 

I  should  like  to  say  here,  however,  that  it  appears  to 
me  that  it  might  well  be  held  that  no  real  informality  is 
shewn  by  the  company's  minutes. 

There  were  present  at  this  meeting  in  person  and  by 
proxy  stock  to  the  value  of  $18,500,  and  if  you  refuse  vot- 
ing power  to  three  of  the  proxies  (representing  severally 
three,  five  and  seven  shares,  tl\us  leaving  only  two  proxies 
to  each  shareholder  present),  there  will  still  be  left  stock 
duly  qualified  to  vote  to  the  amount  of  $17,000 — ^more 
than  two-thirds  in  value  of  the  company's  stock.  Booa 
fide  voting  power  was  present  in  excess  of  the  two-thirds 
required  by  the  statute.  It  is  not  a  grave  irregularity  that 
possibly  some  shareholder  held  more  proxies  than  the  law 
allowed,  if  discarding  these  the  value  required  actually 
authorized  this  debenture  issue. 

I  do  not  refer  particularly  to  the  case  of  Darcy  v.  Tamar 
Kit  Hill  before  mentioned,  for  Lord  Hatherly  in  Mahnny 
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V.  East  Holyford  Mining  Company,  treats  it  as  having  no 
bearing  upon  the  principles  enunciated  by  him  in  that  case, 
and  as  a  case  in  which  the  secretary  had  forged  the  names 
of  the  directors;  Lord  Justice  Lindley,  in  the  County  of 
Gloucester  Bank  v.  Rudry  Merthyr  &  Company,  as  a  case 
on  the  construction  of  two  Acts  of  Parliament  not  affect- 
ing his  decision  in  the  case  before  him;  and  Lord  Alverstone 
as  a  single  exception  in  a  long  line  of  cases  upholding  the 
dicta  that  no  informality  can  destroy  the  rights  of  a  bona 
fide  debenture  holder. 

Nor  have  I  referred  to  many  cases  cited  by  the  counsel 
for  the  creditors  for  either  fraud  or  the  fact  that  the  direc- 
tors went  beyond  their  powers,  or  that  the  words  of  the 
Act  considered  were  negative  and  prohibitory,  distinguish 
them  from  the  cases  I  have  cited. 

I  am  dealing  with  an  empowering  clause  giving  permis- 
sion to  borrow  on  certain  conditions,  not  with  a  fraudulent, 
or  excessive  use  of  authority. 

There  remains,  however,  the  case  of  two  of  these  bond- 
holders who  are  affected  with  notice  of  this  irregularity, 
one  present  in  person  at  the  meeting  of  the  first  February, 
the  other  by  proxy. 

Can  the  creditors  of  the  company  in  this  winding  up 
oppose  their  payment  in  full?    I  do  not  think  they  can. 

In  Fountaine  v.  Carmarthen  Ry.  Co.,  Lord  Hatherly  con- 
sidered the  clause  in  the  Act  of  Parliament,  providing  that 
the  company  should  not  exercise  their  powers  to  borrow 
without  the  authority  of  a  general  meeting,  directory  only, 
and  that  creditors  were  not  intended  to  be  protected  by  it. 
He  said:  "I  think  the  intention  of  Parliament  was  not  to 
protect  creditors,  but  to  protect  the  company  against  any 
vendue  acts  on  the  part  of  the  directors,  and  I  have  no  doubt 
that  the  company  on  having  heard  that  the  directors  were 
about  to  do  such  an  act  without  authority,  might  have  filed 
a  bill  to  restrain  them.'* 

In  Landholders  West  of  England,  &c.,  Inclosure  Co.  v. 
Ashford  (sup.),  a  case  in  which  contesting  creditors  were 
seeking  to  invalidate  each  other's  claims,  Fry,  Justice,  said, 
immediately  after  the  quotation  I  before  made  from  his  judg- 
ment: "Then  is  it  a  provision  which  the  creditors  of  the 
company  can  insist  upon?  The  case  I  was  referring  to  be- 
fore Ivord  Hatherly,  Fountaine  v.  Carmarthen  Ry.  Co.,  does 
show  that  this  provision  with  regard  to  the  general  meeting. 
is  inserted  in  the  Act  of  Parliament  for  the  benefit  of  the 
shareholders  and  not  of  the  creditors.    They  could  not  stop 
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the  company  exercising  that  power,  and  therefore  it  does 
not  interest  them/^ 

In  McDougall  v.  Lindsay  Paper  Mill  Company,  (sup.) 
Chancellor  Boyd,  at  p.  253,  expressed  his  doubts  as  to  the 
locus  standi  of  creditors  to  attack  a  mortgage  issued  without 
the  two-thirds  vote  of  the  shareholders  required  by  the 
statute,  and  in  Merchants  Bank  of  Canada  v.  Hancock  (sup.) 
refused  to  allow  an  outsider  as  a  creditor  to  attack  an 
hypothecation  to  the  plaintiff  bank  where  no  by-law  was 
passed  and  approved  by  a  two-thirds  vote  of  shareholders, 
as  required  by  statute,  and  in  Greenshields  v.  Paris,  21 
Grant,  at  page  235,  Vice-Chancellor  Blake  refused  to  allow 
subsequent  encumbrancers  to  raise  the  question  as  to  the 
validity  of  a  mortgage  invalid  by  reason  of  its  having 
been  given  to  a  director  of  the  company  interested. 

In  the  case  before  me  the  company  are  unquestionably 
estopped  in  this  liquidation  of  the  assets  from  disputing  the 
legality  of  these  debentures;  as  the  borrowing  was  set 
forth  in  three  annual  reports  of  its  directors  to  them,  it 
must  have  been  well  known  to  them,  and  not  being  objected 
to  must  be  considered  as  ratified  and  adopted  by  them. 

If  these  provisions  regulating  the  issue  of  these  deben- 
tures are  for  the  protection  of  shareholders  alone,  and  share- 
holders ratify  and  adopt  their  irregular  issue,  I  can  see  no 
reason  for  permitting  outside  creditors  to  raise  the  question 
as  to  their  validity;  they  cannot  be  in  a  better  position  than 
the  principals,  who  with  full  power  have  waived  any  irregu- 
larity, and  following  the  cases  I  have  cited  I  must  hold  that 
they  have  no  right  to  do  so. 

In  the  case  of  Mr.  Wyatt  a  bona  fide  transferee  for 
value  from  an  original  holder  affected  with  notice,  if  the 
creditors  could  not  raise  the  question  of  the  validity  of  the 
issue  of  the  debentures  assigned  to  him  while  in  the  hands 
of  the  original  holder,  much  less  can  they  raise  it  now 
against  a  bona  fide  transferee  for  value  without  notice: 
Webb  V.  Commissioner  of  Hern  Bay,  L.  R.  5  Q.  B.  642; 
In  re  Romford  Canal  Co.,  before  cited,  and  in  re  Land 
Credit  Company  of  Ireland  (supra). 

It  was  argued  that  Mr.  Wyatt  must  hold  this  bond  sub- 
ject to  the  equities  (supposing  there  were  any)  which  ex- 
isted between  the  company  and  the  person  to  whom  they 
were  issued  originally;  and  that  a  debenture  payable  to 
bearer  does  not  pass  to  the  holder  the  full  rights  expressed 
on  its  face.  There  is  nothing  in  either  of  these  conten- 
tions.    Debentures  in  this   form  pass   as   freely  as  bank 
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notes.  The  company  contract  to  pay  not  any  particular 
person,  but  any  one  who  may  be  the  bearer,  and  provided 
always,  there  was  authority  for  their  issue,  holders  for  value 
without  notice  of  the  equities  are  entitled  to  prove  in  this, 
or  any  liquidation,  for  the  amount  due  free  from  equities. 

In  re  Imperial  Land  Co.  of  Marseilles,  L.  R.  11  Eq. 
478,  and  see  Union  Investment  Co.  v.  WeUs,  39  S.  C.  R.  at 
page  638. 

Xone  of  the  other  points  raised  require,  I  think,  from 
me  particular  consideration. 

Nothing  was  said  on  the  argument  as  to  the  interest  due 
on  these  debentures,  but  under  the  authority  of  Warrant 
Finance  Company's  Case,  L.  R.  4  Ch.  643,  and  in  Re  Im- 
perial Land  Co.  of  Marseilles  above  quoted,  the  rule  ap- 
pears to  be  settled  that  in  a  compulsory  winding  up,  such  as 
this  is,  interest  can  only  be  proved  up  to  the  commence- 
ment of  the  winding  up. 

For  these  reasons  I  hold  that  the  debenture  issue  of 
this  tompany  for  $6,000  is  good  and  valid,  and  that  the 
several  holders  of  them  are  entitled  to  rank  for  payment  in 
full  thereof,  with  interest  actually  and  severally  due  thereon 
at  the  commencement  of  the  winding  up  of  this  company, 
xiz.:  on  the  10th  day  of  August,  1907,  and  order  that  the 
dividend  sheet  be  prepared  accordingly. 

No  costs  of  this  contest  will  be  allowed  out  of  the  assets 
of  the  company  in  this  winding  up.  The  parties  opposing 
and  upholding  the  debentures  will  each  bear  their  own 
costs. 


FSnrCE  EBWABP  ISLAHD. 

Easter  Term.  May  29th,  1908. 

supreme  court. 

WINDSOR  V.   SIMMONS   AND   OTHERS. 

New  Trials — 8(de  of  Ooods — Undisclosed  Principal — Implied 
Warranty  of  Quality  of  Ooods — Verdict  Contrary  to  Evi- 
dence. 

Neil  McQuarrie,  K.C.,  for  plaintiff. 

J.  J.  Johnston,  and  A.  C.  Saunders,  for  defendants. 

Sullivan,   C.J. : — ^In   the   course   of  his   argument  in 
shewing  cause  against  the  rule  nisi  in  this  case,  the  defend- 
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ant's  counsel  made  three  contentions :  First,  that  this  action 
cannot  be  maintained  in  the  name  of  the  plaintiff;  secondly, 
that  there  was  not  sufficient  evidence  of  the  identification 
of  the  goods  returned  and  alleged  to  be  of  bad  quality  to 
justify  the  jury  in  finding  a  verdict  for  the  plaintiff;  and 
thirdly,  that  in  this  case  there  was  no  implied  warranty 
as  to  the  quality  of  the  goods;  all  of  which  contentions, 
it  appears  to  me,  fail,  in  view  of  the  evidence  adduced  at 
the  trial. 

According  to  the  evidence  of  Elisha  Wright^  he  acted 
as  agent  for  the  plaintiff  in  making  the  contract  and  the 
defendants  were  made  aware  that  he  was  so  acting. 

According  to  the  contention  of  the  defendants'  counsel 
the  plaintiff  was,  when  the  contract  was  made,  a  disclosed 
principal,  but  according  to  the  evidence  of  the  defendants 
the  plaintiff  was  undisclosed  to  them,  and  they  made  the 
contract  with  Wright,  knowing  nothing  of  the  plaintiff.  At 
page  167  of  the  evidence,  Simmons,  who  was  the  acting 
party  for  the  defendants,  is  reported  as  having  said: — 

"  Never  heard  of  Windsor,  never  knew  such  a  man  was 
in  existence  until  some  months  afterwards."  And  at  page 
168  he  is  reported  to  have  said :  "  It  is  a  thing  impossible 
for  me  to  know  anything  about  Mr.  Windsor,  because  his 
name  never  had  been  spoken  to  me  by  anybody."  Under 
the  law  on  the  evidence  in  either  of  these  views  it  is 
competent  to  maintain  the  action  in  the  plaintiff's  name, 
either  as  the  party  with  whom  the  contract  was  made  by 
his  agent,  or  as  an  undisclosed  principal. 

As  to  the  identity  of  the  goods,  the  evidence  not  only 
greatly  preponderates  in  the  plaintiff's  favour,  but  so  far  as 
regards  at  least  a  part  of  them,  it  is  overwhelmingly  against 
the  defendants.  Regarding  the  implied  warranty,  that  the 
goods  should  be  reasonably  fit  for  use,  or  should  be  mer- 
chantable, and,  being  articles  of  food,  that  they  should  be 
reasonably  fit  for  the  purpose  for  which  they  were  supplied 
— ^which  is  the  question  that  goes  to  the  merits  of  the  case — 
the  rule  is  that  in  order  to  get  rid  of  such  a  warranty  there 
must  be  between  the  vendor  and  the  purchaser  a  clear,  a 
distinct  contract  resulting  in  that  effect. 

The  evidence  in  this  case  does  not  indicate  such  a  con- 
tract. On  the  whole  case  I  am  clearly  of  opinion  that  the 
verdict  is  an  improper  one,  and  that  there  should  be  a  new 
trial.  The  rule  will  therefore  be  made  absolute.  The 
question  of  costs  is  reserved. 

Fitzgerald,  J.: — I  concur. 


BAKER  V.  CAXAUIAN  RLBBER  CO.  141 

ftTTEBEC. 

CbunT  OF  Review.  May   I^th,  1908. 

BAKER  V.  CANADIAX  RUBBER  CO. 

Coram,  Tellier,  Pagxuelo  and  Lynch,  JJ. 

Negligence — Workman  —  Dangerous    Mach inery  —  Liab ility 
of  Employer — Motion  for  New  TriaL 

In  review  of  the  judgment  of  the  Superior  Court,  Mon- 
treal, January  10th,  1907,  awarding  plaintiff  $1,250  in 
accordance  with  the  verdict  of  the  special  jury.  The  plain- 
tiff was  employed  as  a  sweeper  and  to  carry  hard  rubber 
to  the  crushing  room  in  defendant's  factory.  On  the  day 
of  the  accident  the  rollers  between  which  the  hard  rubber 
was  passed  stuck,  which  was  usual  and  customary,  and  the 
man  in  charge  of  the  machine  went  from  the  front  of  the 
machine  to  the  back  to  pull  the  rubber  free,  and  while  there 
the  plaintiff  went  to  the  front  of  the  machine  and  endea- 
voured to  pull  the  rubber  clear  from  underneath,  and  while 
bending  down  and  endeavouring  to  free  the  rubber  with 
his  right  hand,  he,  to  steady  himself,  put  his  left  hand  on 
the  top  of  the  machine  on  the  rubber,  without  looking, 
where  he  was  placing  it,  and  the  rollers  rolled  the  crude 
rubber  into  the  space  between  them,  and  drew  his  hand  in 
with  it,  before  he  could  realize  the  danger,  and  he  suc- 
ceeded, by  a  great  effort,  in  pulling  his  hand  free,  but  the 
rollers  had  crushed  it,  resulting  in  his  losing  a  portion  of 
his  fingers.  The  plaintiff  sued  to  recover  $5,000,  alleging 
the  following  particular  acts  of  negligence  on  the  part  of 
defendant:  1.  That  he  was  required  to  work  near  dangerous 
machinery.  2.  That  he  was  not  warned  against  it.  3.  That 
the  machinery  was  unprotected  and  in  a  dangerous  condi- 
tion. The  company  traversed  the  declaration,  and  pleaded 
that  plaintiff  had  no  business  to  interfere  with  the  ma- 
chinery; that  he  had  been  repeatedly  warned  to  keep  away 
from  it,  and  that  he  was  engaged  and  acted  as  a  sweeper 
and  helper  with  the  crude  rubber. 

Lynch,  J.: — ^The  principal  allegation  of  negligence  is 
that  plaintiff  was  obliged  to  work  near  a  dangerous  machine, 
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against  which  he  had  not  been  warned.  He  also  alleges 
that  the  machine  was  in  bad  condition  and  that  it  was  not 
properly  protected.  The  plaintiff  had  no  corroboration 
whatever  of  his  testimony.  The  plaintiff  himself  admits 
that  it  was  not  his  duty  to  work  on  the  machine.  But  plain- 
tiff, while  admitting  that  he  was  warned  about  two  or 
three  weeks  previous  to  the  accident,  swears  that  he  was 
permitted  to  use  the  machine,  and  did  use  it.  Vaillant,  the 
man  in  charge  of  the  machine,  denies  this,  says  that  plain- 
tiff was  repeatedly  warned  to  keep  away,  not  to  meddle,  and 
Arcand,  a  man  working  on  the  next  machine,  swears  that 
he  told  plaintiff  to  keep  away.  The  general  foreman  was 
absent  at  the  time  of  the  accident.  And,  again,  Lefrancois 
(the  general  foreman)  swears  he  warned  plaintiff  about  a 
week  before  the  accident  to  keep  away  from  the  machine. 
Just  inmiediately  before  the  accident  Vaillant  warned  plain- 
tiff to  keep  away,  but  plaintiff  simply  laughed  at  him.  The 
machine  was  found  by  the  jury  to  be  in  proper  condition, 
the  best  and  latest  in  design,  and  that  it  was  protected  as 
much  as  possible.  Under  these  circumstances,  it  seems  im- 
possible to  the  majority  of  this  Court  that  the  plaintiff 
should,  succeed.  Art.  508  C.  P.  par.  3,  is  clearly  applicable, 
and  the  majority  of  this  Court  has  no  hesitation  in  setting 
aside  the  verdict  as  contrary  to  the  weight  of  evidence,  and 
being  such  as  twelve  reasonable  men  could  not  properly 
find.  The  only  question  is,  then,  whether  we  should  order 
a  new  trial  or  dismiss  the  action.  There  being  no  pos- 
sibility of  further  evidence,  other  than  that  of  the  plaintiff, 
in  support  of  the  allegations  of  negligence,  we  have  adopted 
the  second  alternative,  and  the  majority  of  this  Court  is  of 
opinion,  therefore,  to  set  aside  the  verdict  of  the  jury,  re- 
verse the  judgment  of  the  Superior  Court,  tod  dismiss 
plaintiff's  action  with  costs  in  both  courts. 

Pagnuelo,  J.,  dissented.  The  proof  shewed  that  plain- 
tiff had  been  warned  to  keep  away  from  the  machine,  but 
that  was,  at  least,  three  weeks  before  the  accident,  and,  in 
the  interval,  plaintiff  had  been  allowed  to  use  the  machine 
and  had  even  been  asked  to  help  Vaillant  several  times.  On 
the  day  of  the  accident  Vaillant  went  behind  the  machine 
and  left  Baker  in  his  place.  During  the  operation  of  free- 
ing the  rubber  Vaillant  said  there  was  danger  of  the  plain- 
tiff being  caught,  but  he  did  nothing  to  warn  the  plaintiff. 
The  jury  found  there  was  common  fault  and  reduced  dam- 
ages on  that  account.     The  negligence  of  the  company,  the 
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jury  declared,  was  in  allowing  plaintiflf  to  work  at  the 
machine.  Baker  said  he  went  to  the  machine  to  clear  the 
rubber  because  he  had  been  told  there  was  danger  of  an 
explosion  when  the  rubber  stuck  and  he  wanted  to  obviate 
the  danger.  The  jury  based  its  verdict  upon  the  deposition 
of  Yaillant  who  admitted  that  Baker  worked  at  the  machine 
every  day.  Vaillant,  it  is  true,  could  not  have  given  orders 
to  Baker  except  as  to  the  bringing  of  rubber  stock,  but  he 
should  have  insisted  that  Baker  should  keep  away  from  the 
machine  and  if  Baker  insisted  then  Vaillant  should 
have  applied  to  those  having  the  authority  to  force  Baker 
to  obey  orders.  Vaillant  should  not  have  contented  himself 
with  telling  Baker  to  keep  away.  He  should  have  had 
Baker  kept  away  if  he  himself  had  no  authority  to  do  it. 
It  was  not  only  necessary  to  forbid  Baker  from  going  near 
the  machine — he  should  have  asked  to  have  his  request 
enforced  by  those  in  authority.  He  had  the  right  to  have 
Baker  forced  to  obey  his  legitimate  request.  This  is  our 
jurisprudence.  I  am  of  opinion,  therefore,  to  disallow  the 
defendant's  motion  for  a  new  trial  or  a  different  judgment, 
and  would  confirm  the  judgment,  with  costs. 


QTTEBEC. 

Superior  Court.  May  18th,  1908. 

SAPEBY  V.  SIMON,  THE  UNION  BANK  (mis-en- 

cause)  and  others. 

Sale  of  Goods  —  Parties  to  Contract  —  Bill  of  Lading — De- 
livery— Possession. 

St.  Pierre,  J. : — The  chief  question  to  be  solved  in  this 
case  is  as  to  which  of  two  purchasers  of  the  same  lot  of 
goods  should  be  given  preference  and  obtain  delivery. 

The  facts  of  the  case  may  be  summarized  as  follows: — 
Hyman  Sapery  and  Louis  Sapery,  the  plaintiffs,  are  carrying 
on  business  at  Montreal  as  dealers  in  old  metal  and  scrap 
iron  under  the  name  of  "The  Syracuse  Smelting  Works/* 
and  John  Simon,  the  defendant,  is  dealer  in  similar  articles 
at  Halifax,  in  Nova  Scotia. 
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On,  the  5th  ofi  October  Hyman  Sapery,  being  then  in 
Halifax^  purchased  from  Simon,  in  the  name  of  liis  firm,  a 
certain  lot  of  old  brass,  pewter  and  other  metals,  at  so  much 
a  pound,  the  price  varying  with  the  different  class  of  goods, 
the  whole  purchase  amounting  to  about  one  thousand  dollars. 
The  goods  were  to  be  forwarded  at  once  to  the  plaintiffs  at 
Montreal,  and  payment  was  to  be  made  at  thirty  days  from 
the  date  of  the  delivery. 

Simon,  however,  did  not  abide  by  the  terms  of  his  con- 
tract, and  after  some  delay,  during  which  the  price  of  the 
metals  sold  was  known  to  be  advancing,  he  forwarded  "  three 
casks  of  old  metal,  two  bales,  four  barrels  and  one  keg  of 
same,"  the  whole  representing  a-  value  of  $620.92',  with  the 
bill  of  lading  addressed  to  the  Union  Bank  at  Halifax,  said 
bill  of  lading  made  to  the  order  of  the  said  bank,  and  con- 
taining the  instruction  to  advise  "  The  S3rracuse  Smelting 
Works  "  of  the  arrival  of  the  goods.  As  the  Union  Bank  of 
Halifax  has  no  oflSce  at  Montreal  the  bill  of  lading  had  been 
mailed  by  the  latter  to  the  Bank  of  Toronto,  which  acted  as 
their  agent  here.  Attached  to  the  bill  of  lading  was  a  draft 
for  $690.92,  representing  the  value  of  tlie  goods  forwarded  to 
Montreal,  said  draft  made  payable  at  sight.  On  being  noti- 
fied the  plaintiffs  at  once  called  at  the  bank  in  order  to  secure 
the  bill  of  lading  which  they  required  for  the  purpose  of  ob- 
taining delivery  of  the  goods  from  the  Intercolonial  Railway, 
the  carrier  of  the  goods  to  Montreal,  but  they  were  informed 
that  the  instructions  of  the  bank  were  to  see  that  the  draft 
was  paid  in  full  prior  to  their  surrendering  the  bill  of  lading. 

I  need  not  state  that  so  patent  a  breach  of  the  conditions 
of  the  contract  which  had  been  agreed  to  by  both  vendor  and 
purchasers  took  the  plaintiffs  by  surprise.  Tliey  at  once  tele- 
graphed to  Simon  complaining  of  his  violation  of  the  terms 
of  the  contract.  The  latter's  reply  came  in  tlie  following 
curt  and  peremptory  telegram  which  bears:  date  October 
27th:— "If  the  draft  is  not  honored  Monday,  the  29th,  will 
dispose  of  goods  elsewhere."  As  the  plaintiffs  were  in  im- 
mediate want  of  the  goods  they  had  purchased,  they  insisted 
that  said  goods  be  delivered  to  them  at  once,  offering  at  the 
same  time  to  desist  from  their  right  to  the  thirty  days^  delay, 
provided  Simon  consented  to  strike  off  2  per  cent,  from  the 
original  price,  promising  that  pa>Tnent  would  be  immediately 
made  after  the  inspection  and  the  weighing  of  the  goods. 
Simon  answered,  first,  by  the  following: — "Have  instructed 
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the  bank  to  give  2  per  cent,  discount/'  and  afterwards  by  a 
letter  which  bears  the  same  date  andl  reads  as  follows: — 
"  Dear  sir, — Your  favor  to  hand,  and  wire  with  reference  to 
metals,  and  I-  have  instructed  the  bank  to  allow  you  2  per 
cent  on  the  draft.  So  kindlv  honor  the  draft  for  the  amount 
less  2  per  cent,  with  reference  to  scrap  lead.  I  beg  to  say  I 
cannot  do  business  at  30  days,  so  therefore  I  cannot  do  busi- 
ness with  your  house.    I  remain,  yours  truly,  John  Simon." 

The  plaintiffs  on  receipt  of  this  letter,  endeavoured  to  ob- 
tain possession  of  the  goods  in  order  to  inspect  them  and 
have  them  weighed,  but  the  bank  again  refused  to  give  them 
up  unless  the  draft,  less  the  2  per  cent.,  the  discount  men- 
tioned in  Simon's  letter,  was  first  paid.  On  the  Slst  Octo- 
ber, the  plaintiffs  wired  Simon  as  follows : — "  Will  accept 
draft  if  bank  will  guarantee  weights  and  quality."  On  the 
same  day,  Simon  replied : — "  Draft  must  be  paid  before  de- 
livery of  the  goods."  On  the  previous  day,  whilst  negotia- 
tions were  pending,  Simon,  who  w^as  well  acquainted  with 
Frankel  Brothers,  the  intervenants  in  this  case,  sent  them  the 
following  telegram : — "  Quote  best  on  ton  copper,  half  red 
brass,  quarter  pewter,  Montreal.  Wire  immediately."  Frankel 
Bros,  are  in  the  same  line  of  business  in  Montreal  as  plaintiffs. 
They  replied  to  Simon  quoting  prices  and  inviting  an  inune- 
diate  acceptance.  On  the  31st  October  Simon  wired  as  fol- 
lows : — ^^  Have  instructed  the  Bank  of  Toronto  to  deliver  the 
bill  of  lading  to  you.  Take  delivery  of  goods  at  price  quoted." 
In  addition,  Simon  sent  a  letter,  in  part,  as  follows : — "These 
goods  have  been  shipped  to  ^  The  Syracuse  Smelting  Works ' 
of  your  city,  with  sight  draft  attached,  but  owing  to  some 
disagreement,  I  have  sold  the  goods  to  you  and  will  draw  on 
you  for  six  hundred  dollars ;  you  can  forward  me  the  balance 
after  weighing  and  checking.  Trusting  this  will  be  satisfac- 
tory, I  remain,  yours  truly,  John  Simon."  The  telegram 
having  been  delivered  late  in  the  afternoon  of  the  Slst  of 
October,  and  long  after  the  usual  closing  hours  of  the  bank, 
no  transfer  of  the  bill  of  lading  took  place  on  that  day.  Her- 
man Frankel  swears  that  he  obtained  possession  of  the 
bill  of  lading  on  the  following  day,  the  1st  of  November,  but 
he  is  evidently  in  error.  The  1st  of  November  was  a  legal 
holiday,  and  the  banks  were  closed.  The  transfer  itself  on 
the  back  of  the  bill  of  lading  bears  no  date.  I  am  satisfied, 
however,  that  it  must  have  been  made  on  November  2nd, 
after  the  opening  of  the  bank  at  10  o'clock.  On  the  same 
day  the  plaintiffs  took  out  their  present  action  against  Simon 
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with  a  saisie  conservatoire  in  the  hands  of  the  Union  Bank 
of  Halifax,  the  Bank  of  Toronto  and  the  Intercolonial  BalU 
way.  The  object  of  the  action  was  to  secure  delivery  of  the 
goods  then  in  possession  of  the  railway  company, 
and  under  the  control  of  the  Bank  of  Toronto,  acting 
as  agent  for  the  Union  Bank  of  Halifax,  and  to 
coerce  the  defendant  to  fulfil  his  contract.  The  defendant 
and  the  mis  en  cause  appeared  separately,  but  did  not  plead. 
On  the  26th  November,  after  leave  obtained,  Frankel  Bros, 
intervened  in  the  suit.  By  their  intervention  they  set  up 
that  they  had  acquired  the  metals  seized  from  the  defendant 
in  good  faith  and  without  any  knowledge  of  any  other  per- 
son's rights,  they  have  been  put  in  possession  of  the  bill  of 
lading,  and  as  a  consequence  they  are  the  sole  owners  of  the 
goods  referred  to  in  the  plaintiff's  declaration. 

I  am  now  called  upon  to  adjudicate  both  upon  the  claim 
urged  by  the  plaintiffs  as  against  the  defendant,  Simon,  and 
upon  the  claim  of  the  intervening  parties  as  against  the 
plaintiffs  with  respect  to  the  ownership  of  the  goods  which 
are  now  under  attachment  by  means  of  the  conservatory 
attachment. 

The  right  of  the  plaintiffs  to  demand  the  specific  perforni 
ance  of  the  obligation  contracted  by  Simon,  that  is  to  say, 
the  delivery  of  the  goods  sold  by  him  to  them,  is  governed 
by  article  1065,  C.  C,  and  which  reads  as  follows : — ^*  Every 
obligation  renders  the  debtor  liable  in  damages  in  case  of  a 
breach  of  it  on  his  part.  The  creditor  may,  in  cases  which 
admit  of  it,  demand  also  a  specific  performance  of  the  obli- 
gation, and  that  he  be  authorized  to  execute  it  at  the  debtor's 
cxpenbC  or  that  the  contract  from  which  it  arises  be  set  aside, 
subject  to  the  special  provisions  contained  in  this  code,  and 
without  prejudice,  in  either  case,  to  his  claim  for  damages." 
As  may  be  observed,  the  terms  used  in  our  article  are :  "  The 
creditor  may,  in  cases  which  admit  of  it,  demand  the  specific 
performance  of  the  obligation."  The  goods  forwarded  to 
the  plaintiff  being  actually  in  the  sheds  of  the  Intercolonial 
Railway,  at  Montreal,  I  see  no  difficulty  in  the  way  of  the 
contract  entered  by  the  plaintiffs  on  the  one  hand  and  Simon 
on  the  other  being  carried  out.  The  next  question  to  be  in- 
quired into  is  that  upon  the  intervention,  namely,  which  of 
the  two  contending  parties  should  be  preferred  and  be  en- 
titled to  the  delivery  of  the  goods.  Article  1027,  C.  C,  lays 
down  the  rule: — "  ...  If  a  party  obliges  himself  suc- 
cessively to  two  persons  to  deliver  to  each  of  them  a  thing 
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which  is  purely  movable  property,  that  one  of  the  two  who 
has  been  put  in  actual  possession  is  preferred  and  remains 
owner  of  the  thing,  although  his  title  be  posterior  in  date, 
provided,  however,  thai  his  possession  be  in  good  faith/'  As 
may  be  seen  by  our  article,  two  conditions  are  essential  to 
the  validity  of  the  claim  susceptible  of  being  urged  on 
behalf  of  a  subsequent  purchaser,  (1),  he  must  be  in  actual 
possession,  and  (2),  his  possession  must  be  in  good  faith. 
Can  be  legitimately  contended  that  the  inlervenants  were 
ever  in  actual  possession  of  the  goods  which  are  the  object  of 
the  present  litigation  ?  They  invoke  in  their  favour  the  fact 
that  they  were  put  in  possession  of  the  bill  of  lading ;  but  the 
bill  of  lading  is  nothing  more  than  a  title  to  the  thing  or  an 
authorization  to  obtain  the  delivery  of  it.  It  may  constitute 
what  is  known  as  constructive  possession,  but  not  the  actual 
possession  required  by  the  article  of  the  code  just  referred  to. 
All  the  text  writers  are  unanimous  on  this  point: — 16  Laur- 
ent, 368,  370;  24  Deraolombe,  474,  475;  FoUeville,  "Possess- 
sion  des  meubles/^  29,  30;  Baudry-Lacantinerie,  vol.  11,  409, 
410,  411.  The  next  condition  requires  good  faith.  Good 
faith  here  means  the  purchaser's  ignorance  of  a  sale  of  the 
same  goods  to  a  prior  purchaser.  It  must  be  shewn  that 
he  was  "  insciens  prioris  venditionis.''  Now  can  it  be  con- 
tended that  Frankel  Bros,  were  ignorant  of  the  fact  that  the 
goods  in  question  had  been  sold  to  "  The  Syracuse  Smelting 
Works."  The  proof  that  they  knew  all  about  the  previous 
sale  leaves  no  doubt  whatever  in  my  mind.  They  were  first 
made  aware  of  it  on  the  afternon  of  October  31st,  by  one 
of  the  plaintiffs,  and  then  by  Simon's  letter  which  they  must 
have  received  on  November  1st,  or  early  the  following  day, 
and  prior  to  the  transfer  of  the  bill  of  lading  and  finally  by 
the  very  terms  of  the  bill  of  lading  itself,  which  contained 
an  injunction  to  the  bank  to  advise  the  Syracuse  Smelting 
Works  of  the  arrival  of  the  goods.  The  least  that  may  be  said 
is  that  Frankel  Bros,  did  not  actually  know  all  the  facts; 
they  knew  enough  to  justify  their  being  put  upon  their  in- 
quiry  and  nothing  more  is  required  to  constitute  want  of 
good  faith  on  their  part. 

I  have  no  hesitation,  therefore,  in  coming  to  the  conclu- 
sion that  the  intervention  of  Frankel  Bros,  would  be  dis- 
missed, with  costs,  and  that  the  conclusions  of  plaintiffs 
declaration,  first,  as  against  the  defendant,  and  subpidiaril)^ 
as  against  the  Union  Bank  of  Halifax,  the  Bank  of  Toronto 
and  the  Intercolonial  Bailwav,  should  be  maintained  also 
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with  costs.  As,  however,  the  said  three  mis  en  cause  have 
not  filed  any  contestation  of  plaintiffs'  demand,  which  is  to 
the  effect  that  the  contract  entered  into  by  tiie  Syracuse 
Smelting  Works  on  the  one  side  and  the  defendant  Simon 
on  the  other  side,  be  specifically  carried  out,  said  costs  will 
be  against  the  defendant  Simon  alone,  but  said  mis  en  cause 
must  submit  to  the  injunction  of  the  Court  ordering  them 
to  deliver  up  the  goods  in  question  to  the  plaintiffs  upon 
payment  of  whatever  charges  may  be  due  to  them  for  the 
conveyance  and  the  storage  and  keeping  of  the  said  goods. 
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supreme  court. 

Easter  Term.  1908. 

NELSON  EATTENBUEY  v.  GEOBGE  CAETEB  AND 

ISAAC  CAETEE. 

Rule  Nisi  for  New  Trial  —  Charge  to  Jury  —  Verdict  Con- 
trary to  Evidence  —  Dealings  Outside  of  Partnership  — 
Ratification — New  Trial  Refv^sed. 

W.  S.  Stewart,  K.C.,  and  A.  B.  Warburton,  K.C.,  for 
plaintiff. 

F.  L.  Haszard,  K.C.,  J.  J.  Johnston  and  W.  A.  Weeks, 
for  defendants. 

Sullivan,  C.J. : — ^This  is  an  application  for  a  rule  nisi, 
to  set  aside  the  verdict  of  the  jury  in  this  case,  and  grant  a 
new  trial.  The  only  evidence  submitted  to  us  on  which  the 
rale  is  asked,  was  the  evidence  of  George  Carter,  taken  by 
commission  in  Boston. 

The  two  material  grounds  upon  which  the  application 
is  based  are,  first,  for  misdirection  by  the  learned  trial  Judge 
in  charging  the  jury  that  if,  when  the  promissory  notes  in 
question  were  taken  or  indorsed,  the  plaintiff  had  knowledge 
that  George  Carter  was  using  the  name  of  his  firm  of  George 
Carter  &  Co.  in  stock  or  other  transactions  of  his  own,  out- 
side the  partnership  business,  for  a  period  anterior  down  to 
and  about  the  time  the  notes  in  question  were  given  or  in- 
dorsed, that  was  notice  to  him  that  the  firm^s  name  was 
being  used  for  improper  purposes,  and  should  have  put  him 
upon  his  inquiry  as  to  George  Carter's  authority  to  bind 
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the  firm  by  the  notes  in  dispute;  and  that  in  the  absence 
of.  proof  of  ratification  or  recognition  of  George  Carter's 
acts  in  this  regard  by  Isaac  Carter,  the  other  member  of  the 
firm,  they  should  find  a  verdict  for  the  defendants.  In  view 
of  the  evidence  as  submitted  to  us  and  as  reported  by  the 
trial  Judge,  we  are  not  of  opinion  that  that  was  an  improper 
direction. 

The  other  ground  is  that  the  verdict  is  contrary  to  the 
evidence.  All  the  evidence  bearing  upon  the  questions  raised 
and  in  controversy  was,  so  far  as  we  can  ascertain  from  the 
Judge's  charge,  fully,  and  we  may  add  in  our  view,  fairly, 
submitted  to  the  jury  with  directions  not  inappropriate  to 
the  case-;  and  in  so  far  as  the  evidence  has  come  under  our 
notice  we  regard  it  as  amply  warranting  the  verdict. 

The  rule  for  a  new  trial  is  refused. 

Fitzgerald,  J.: — I  concur. 


PBINCE  EBWABS  ISLAITD. 

supreme  court. 
Easter  Term.  May  5th,  1908. 

JOHN  D.  G.  LELACHEUR  v.  PERCY  MANUEL. 

« 

Collision  oni  Highway — Improper  Driving — Horse  Killed — 

Damages — Contributory  Negligence. 

W.  S.  Stewart,  K.C.,  for  plaintiff. 
J.  D.  Stewart,  for  defendant. 

Sullivan,  C.J. : — This  case  was  tried  before  me  at 
Georgetown  last  February  Terra,  when  judgment  was  re- 
served on  account  of  other  business  then  intervening.  It  is 
an  action  to  recover  damages  in  respect  of  the  loss  of  a  horse, 
killed  on  the  night  of  2'8th  January,  1907,  in  a  collision  with 
a  horse  and  sleigh  driven  by  the  defendant.  The  collision 
took  place  on,  a  public  road(  in  the  vicinity  of  Montague 
Bridge.  On  the  night  in  question  the  plaintiff  and  one  David 
Brehaut  were  travelling  in  the  plaintiff's  sleigh,  the  horse 
being  driven  by  the  plaintiff.  They  were  proceeding  up  the 
side  of  a  hill  on  the  road  which  was  covered  with  snow.  The 
sleigh  track  on  which  the  plaintiff  was  travelling  was  on  the 
north  side  of  the  road  somewhat  near  the  ditch,  but  the  whole 
of  the  road  south  of  him  ,was  passable.       It  was  a  bright. 


JOHN   D.   LELACHEUR   v.    PERCY   MANUEL,  151 

moonlight  night.  The  plaintiff's  horse  was  walking  slowly 
lip  the  incline.  Suddenly  two  horses  and  sleighs  appeared 
at  a  distance  of  about  seventy-five  (75)  yards  and  coming 
down  the  hill  towards  the  plaintiff.  One  horse  was  driven 
by  the  defendant  and  the  other  by  a  man  named  Cameron. 
What  was  seen  and  what  took  place  are  thus  described  by 
David  Brehaut,  who  was  in  the  plaintiff's  sleigh,  whose  evi- 
dence was  taken  by  commission  and  who  was  characterized 
by  the  defendant  in  giving  him  evidence,  as  a  reliable  man. 
Brehaut  said: — 

"We  were  going  up  the  road  and  we  saw  two  horses 
coming  towards  us  driving.     They  were  driving  very  fast — 
racing.     They  had  sleighs  and  drivers.     The  plaintiff  was 
driving  his  horse.     He  was  driving  slow — walking.     It  was 
a  fine  clear  moonlight  night;  there  was  no  trouble  to  see  a 
horse  and  sleigh.     It  was  no  trouble  for  us  to  see  them.     The 
plaintiff  shouted  to  them  as  loud  as  he  could.     He  hollered 
two  or  three  times  to  look  out  and  keep  back.    They  did  not 
slacken  their  pace  any.     I  was  in  the  sleigh  with  the  plain- 
tiff when  they  came  upon  us.    They  were  going  fast  as  they 
ever  were  and  were  racing  when  they  came  on  us.     I  think 
they  were  abreast  when  they  came  on  us,  and  appeared  to  be 
trying  to  get  ahead  of  each  other.    The  plaintiff  was  going 
right  on  the  track.    The  horse  that  was  coming  on  our  right 
passed  us  without  doing  any  damage.     I  was  on  the  left  side 
of  plaintiff's  sleigh.     The  other  horse  and  sleigh  was  coming 
down  on  our  left  side.     The  left  shaft  of  his  sleigh  struck 
our  horse's  breast  and  brought  the  horses  to  a  stand  still. 
The  shaft  pierced  the  plaintiff's  horse's  breast.    The  driver 
of  the  horse  whose  shaft  pierced  the  plaintiff's  horse's  breast 
pulled  off  to  his  right  and  passed  us  on  our  left.    I  got  out  o< 
the  sleigh  to  see  what  had  happened  the' horse,  and  when  I 
got  up  to  his  head  I  saw  the  blood  flowing  out  of  his  breast. 
He  reared  and  fell  backwards  across  the  rodd  and  died.  Both 
drivers  passed  us  and  went  straight  on  and  said  nothing,  and 
never  attempted  to  give  us  any  assistance.    Where  the  col- 
lision took  place  there  was  a  ditch  on  each  side  of  the  road. 
As  far  as  I  could  see  the  plaintiff  could  not  have  got  rid  of 
the  collision ;  there  was  no  room  to  go  between  the  two  horses 
that  were  coming  abreast,  and  there  was  no  room  on  either 
side  without  going  up  on  the  bank.     On  our  left  side  there 
was  no  room  to  pass  the  horse  coming  on  our  left  without 
going  up  on  the  bank.     I  am  sure  of  that.     The  man  who 
was  coming  on  our  left  did  not  attempt  to  swerve  his  horse 
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up  to  the  time  of  the  collision.     Wild^  fast  driving,  I  believe, 
caused  the  collision/' 

The  plaintiff's  evidence  was  to  the  same  effect.  At  the 
trial  the  defendant's  negligence  was  admitted,  but  it  was 
contended  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence in  not  having  done  something  to  avoid  the  collision, 
and  that  consequently  he  was  not  entitled  to  recover  damages. 
From  the  evidence  adduced  it  does  not  appear  to  me  that 
there  was  anything  the  plaintiflE  could  have  done  other  than 
what  he  did.  None  of  the  evidence  submitted  satisfies  me 
that  there  was  anyl  want  of  ordinary  care  and  caution  on 
the  part  of  the  plaintiff.  In  law  he  is,  therefore,  entitled 
to  recover:  Tuff  v.  Warman  (5  Com.  B.  N.  S.  572).  But 
even  if  there  was  mere  negligence  or  want  of  ordinary  care 
and  caution  or  the  part  of  the  plaintiff,  he  would  still  be 
entitled  to  recover,  if  the  defendant  might  by  the  exercise 
of  care  on  his  part  have  avoided  the  consequences  of  the 
neglect  or  carelessness  of  the  plaintiff:  Tuff  v.  Warman 
('sup.);  The  Bernina  (12  Prob.  D.  58). 

The  evidence  makes  it  clear  that  if  the  defendant  had 
exercised  even  ordinary  care,  and  had  gone  on  his  proper  side 
of  the  road,  he  could  easily  have  passed  the  plaintiff  without 
causing  injury,  as  his  companion  Cameron  had  done.  There 
was  ample  space  to  have  allowed  him  to  pass  on  the  proper 
side  of  the  road,  and  it  was  his  duty  to  have  avoided  the 
plaintiff's  horse  and  sleigh-  The  case  is  a  very  clear  one,  and 
viewed  in  any  way,  on  the  evidence,  the  conclusion  that  the 
plaintiff's  horse  was  killed  solely  through  the  defendant's 
negligence  is  irresistible. 

The  remaining  question  is  as  to  the  damages.  The  plain- 
tiff valued  his  beast  at  $125.  There  wae  evidence  given  at 
the  trial  that  the  animal  "  might  be  worth  $80,  and  if  with 
foal,  might  be  worth  $15  more."  The  plaintiff's  son  who 
gave  the  mare  to  his  father,  bought  her  about  a  month  before 
she  was  killed  for  $50  net,  and  the  person  from  whom  he 
purchased  her  had  paid  only  $40  for  her  a  short  time  pre- 
viously.    The  beast  was  said  to  be  at  least  thirteen  years  old. 

It  appears  to  me  that  the  sum  of  $65  is  a  reasonable  value 
to  place  on  the  animal.  The  plaintiff  claimed  $20  as  com- 
pensation for  loss  of  time  from  his  work  owing  to  injuries 
which  he  alleged  he  had  received  in  the  collision.  The  evi- 
dence does  not  satisfy  me  that  he  need  necessarily  have  lost, 
at  the  utmost,  any  more  time  from  the  work  in  which  he  said 
he  was  employed  than  a  few  days  and  I  allow  him  $5  dam- 
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ages  in  respect  of  that  item.  There  is  an  incidental  claim 
for  damages  to  harness,  removal  of  the  dead  horse,  and  a 
fee  of  fifty  cents  to  the  doctor  who  attended  the  plaintiff, 
amounting  together  to  $5,  which  I  also  allow.  The  total 
damages  1  therefore  assess  at  $75,  for  which  I  find  a  ver- 
dict in  favour  of  the  plaintiff,  on  which  judgment  will  be 
entered  with  costs. 


HEW  BETJHSWICE. 

Full  Court.  *  April  30th,  1908. 

REX  V.  KAY,  EX  PARTE  GALLAGHER. 
REX  V.  KAY,  EX  PARTE  WILSON  (No.  1). 
REX  V.  KAY,  EX  PARTE  MELANSON. 
REX  V.  KAY,  EX  PARTE  ALBAPARE. 
REX  V.  KAY,  EX  PARTE  HEBERT  (two  cases). 
REX  V.  KAY,  EX  PARTE  LeBLANC. 

Canada  Temperance  Act  —  C'onviction  —  Jurisdiction  of 
Magistrate  —  Reading  Evidence  to  Witness  —  Bias, 

Orders  absolute  for  certiorari  to  remove  and  orders  nisi 
to  quash  convictions  made  by  James  Kay,  stipendiary  and 
police  magistrate  for  the  county  of  Westmoreland  for  offences 
against  the  Canada  Temperance  Act,  were  granted  at  Cham- 
bers returnable  this  term.  In  the  Gallagher  case  there  was  a 
ground  (set  forth  in  the  judgment)  in  addition  to  the  other 
cases,  but  they  were  all  argued  together  on  the  16th  April 
instant,  before  Barker^  C.J.,  Hanixgton,  Landry,  McLeod, 
Gregory  and  White,  JJ. 

W.  B.  Cliandler,  K.C.,  shewed  cause  against  the  orders 
nisi  to  quash. 

C.  L.  Hanington  (for  the  defendants  Gallagher,  Wilson, 
Melanson  and  Albapare),  and 

J.  C.  Sherrin  (for  the  defendants  Hebert  and  LeBlanc) 
supported  the  orders  nisi. 

In  addition  to  the  authorities  referred  to  in  the  judgment 
of  the  Court,  the  following  were  cited: — (On  shewing  cause) 
— ^Rex  V.  Ridehaugh,  7  Can.  C.  C.  340;  Rex  v.  Jamieson,  12 
Can.  C.  C.  360 ;  Tremeear's  Crim.  Code  502 ;  Seager^s  Crim. 
Code  237;  Reg.  v.  Excell,  20  0.  R.  633;  Reg.  v.  Scott,  20 
0.  R.  646.     And   (in  support  of  the  orders  nisi) — Reg.  v. 
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Ciaxlo,  1  Can.  C.  C.  157;  People  v.  Chapman,  4  Am.  S.  E. 
857;  Seager's  Mag.  Manual,  210,  277;  Wakefield  Board  of 
Health  v.  West  Hiding,  etc.,  By.  Co.,  L.  R.  1  Q.  B.  84;  Ex 
parte  Ryan,  30  N.  B.  R.  256;  Reg.  v.  Millidge,  4  Q.  B.  D. 
332;  Reg.  v.  Henley  (1892),  1  Q.  B.  504. 

The  judgment  of  the  Court  (Barker,  C.J.,  Haninoton, 
Landry,  McLeod,  Gregory  and  White,  JJ.)>  was  now 
delivered  by 

Barker,  C.J.: — On  the  15th  day  of  February,  1908, 
Gallagher  was  convicted  for  having  unlawfully  sold  intoxi- 
cating liquor  on  the  12th  of  February,  1908,  at  Moncton, 
contrary  to  the  second  part  of  the  Canada  Temperance  Act, 
and  adjudged  to  be  imprisoned  for  one  month.  This  is  an  ap- 
plication to  quash  the  conviction  on  the  ground  that  the 
magistrate  had  no  jurisdiction  for  two  reasons.  The  first 
is  that  the  evidence  was  not  read  over  to  the  witnesses  as 
required  by  section  721,  sub-sec.  3  of  the  Criminal  Code ;  that 
sub-section  provides  as  follows :  "  If  the  defendant  does  not 
admit  the  truth  of  the  information  or  complaint,  the  justice 
shall  proceed  to  inquire  into  the  charge,  and  for  the  purposes 
of  such  inquiry  shall  take  the  evidence  of  witnesses  both  for 
the  complainant  and  accused  in  the  manner  provided  by 
Part  XIV,  in  the  case  of  a  preliminary  inquiry."  The 
sections  here  referred  to  are  682  and  683.  By  section  682* 
it  is  provided  that  the  evidence  shall  be  taken  down  in  writ- 
ing in  the  form  of  a  deposition,  and  that  at  the  same  time 
before  the  accused  is  called  on  for  hisi  defence,  it  shall  be 
read  over  to  and  signed  by  the  witness  and  the  justice.  Sec- 
tion  683  provides  that  the  justice  holding  a  preliminary 
inquiry  sfcall  cause  the  deposition  to  be  written  in  a  legible 
hand  and  on  one  side  only  of  each  sheet  of  paper,  provided 
that  the  evidence  upon  such  inquiry  may  be  taken  in  short- 
hand by  a  stenographer  who  may  be  appointed  by  the  justice, 
and  who,  before  acting,  shall  maJce  oath  that  he  will  truly  and 
faithfully  report  the  evidence.  In  that  case  the  reading 
the  evidence  to  the  witness  and  his  signing  it  are  dispensed 
with,  but  the  stenographer  is  required  to  verify  his  report  of 
the  evidence  by  his  aflfidavit.  In  the  present  case  the  evi- 
dence was  taken  in  the  usual  way  by  the  clerk  of  the  Court, 
who,  though  not  a  stenographer,  is  a  sworn  officer  of  the 
Court.  And  there  is  no  suggestion  that  the  evidence  was  not 
accurately  taken  down.     We  think  these  sections  refer  merely 
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to  matters  of  procedure,  and  although  section  721  may  direct 
the  evidence  to  be  read  over  as  contended  for,  the  omission 
to  do  so  in  no  way  goes  to  the  jurisdiction  of  the  magistrate. 
The  point  is  really  decided  by  this  Court  in  Ex  parte 
Doherty,  32  N.  B.  B.  479 ;  3  Can.  Cr.  Cas.  310. 

The  other  ground  relied  on  as  shewing  a  want  of  jurisdic- 
tion is  that  the  justice  was  disqualified  by  reason  of  bias  re- 
sulting from  some  litigation  pending  between  him  and  Gal- 
lagher. The  affidavits  shew  that  on  the  second  day  of  Aug- 
ust, 1907,  Gallagher  was  convicted  before  this  same  justice 
for  unlawfully  keeping  liquor  for  sale,  and  given  a  month^s 
imprisonment.  A  warrant  of  commitment  was  issued  on  that 
conviction'  on  February  1st,  1908,  under  which  Gallagher 
was  arrested  and  lodged  in  gaol.  On  the  10th  of  February 
he  was  discharged  on  habeas  corpus.  Acting  under  instruc- 
tions Gallagher^s  solicitor  prepared  a  notice  of  action  to  be 
brought  for  false  imprisonment.  This  notice  was  served  on 
the  13th  of  February,  after  the  present  information  had  been 
laid,  but  before  the  trial  actually  commenced.  The  month 
required  for  the  notice  expired  on  the  13th  of  March,  and 
it  appears  from  an  affidavit  made  by  the  magistrate  and  not 
denied,  that  up  to  the  11th  day  of  April  instant,  when  the 
affidavit  was  sworn,  he  had  not  been  served  with  any  process 
in  the  action  nor,  so  far  as  he  had  any  information,  had  any 
been  issued.  Disqualification  on  the  ground  of  bias  rests 
upon  an  entirely  different  principle  from  that  which  governs 
cases  of  pecuniary  interest.  The  information  was  laid  here 
before  the  notice  of  action  was  given.  There  is  no  sugges- 
tion that  bias  was  actually  shewn.  In  fact,  there  was  no 
chance  for  it  as  the  evidence  was  all  the  one  way  and  the  de- 
fendant called  no  witnesses.  A  mere  possibility  of  bias  is  not 
sufficient:  Beg.  v.  Meyer,  1  Q.  B.  D.  173;  Beg.  v.  Handsley, 
8  Q.  B.  D;  383.  If  the  mere  fact  of  existing  litigation  is 
relied  on  as  a  disqualification,  it  is  settled  that  the  litigation 
must  be  really  pending  at  the  time:  Bex  v.  Byron,  37  N.  B. 
B.  383.  Up  to  the  present  time  no  action  has  been  brought, 
and  the  serving  the  notice  of  action  is  in  itself  unimportant. 
The  order  nisi  to  quash  will  be  discharged  in  the  cases  of 
The  King  v.  Kay,  Ex  parte  Wilson  (No.  1),  Ex  parte  Melan- 
son.  Ex  parte  Albapare,  Ex  parte  Hebert  (two  cases);  and 
Ex  parte  LeBlanc,  argued  this  term,  and  in  which  the  only 
substantial  point  is  the  first  point  in  the  Gallagher  case. 
The  orders  nisi  in  these  cases  will  also  be  discharged. 

Orders  nisi  discharged  and  convictions  confirmed. 
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NEW  BBUNSWICK. 

Full  Court.  April  30th,  1908. 

KEX  V.  KAY,  EX  PARTE  MELISSA  McCLEAVE. 

Canada  Temperance  Act — Conviction — Irregularity, 

Conviction  under  Canada  Temperance  Act  before  this 
Court,  on  certiorari  and  order  nisi  to  quash.  Argued  on 
April  16th,  before  Barker,  C.J.,  Haninqton,  Landry, 
McLeod,  Gregory  and  White^  JJ. 

W.  B.  Chandler,  K.C.,  shewed  cause  against  the  order  nisi 
to  quash. 

C.  L.  Hanington  supported  order  nisi. 

The  judgment  of  the  Court  (Barker,  C.J.,  Hanington, 
Landry,  McLeod,  Gregory  and  White,  JJ.),  was  delivered 

by 

Barker,  C.J.:— 70n  the  7th  of  January,  1908,  Melissa 
McCleave  was  convicted  before  James  Kay  for  unlawfully 
keeping  intoxicating  liquor  for  sale  between  thq  30th  day  of 
October,  1907,  and  the  30th  day  of  December,  1907,  contrary 
to  the  provisions  of  the  Canada  Temperance  Act.  She  was 
sent  to  gaol  for  a  month.  In  addition  to  the  point  raised 
and  determined  in  The  King  v.  Kay,  Ex  parte  Gallagher, 
(ante  p.  153),  that  the  evidence  was  not  read  over  to  the 
w^itnesses,  it  is  claimed  that  the  accused  was  misled  as  to  the 
date  of  the  return  of  the  summons  and  was  thereby  deprived 
of  the  opportunity  of  making  her  defence,  and  that  the  jus- 
tice was  disqualified  by  bias  arising  out  of  pending  litigation. 
This  applicant,  who  is  the  widow  of  David  McCleave,  who 
formerly  kept  an  hotel  at  Moncton,  has  made  an  affidavit  in 
which  she  states  that  her  husband  died  on  the  18th  of  Oc- 
tober, 1901,  intestate,  and  that  letters  of  administration  of 
the  estate  had  been  granted  to  her.  This  information  was 
laid  by  one  Dickerson,  a  police  officer,  on  the  3l8t 
r,f  December,  1907.  A  summons  was  issued  on  the 
same  day,  returnable  on  the  7th  of  January,  and 
served  personally  on  Mrs.  McCleave  by  a  police  officer, 
also  on  the  same  day.  So  that  a  week  elapsed 
between  the  date  of  service  and  the  return  dav. 
Mrs.  McCleave  goes  on  to  state  in  this  affidavit  that  she 
bad    been    for    over   a   vear    troubled    with    an    affection 
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of  the  eyes  whereby  her  sight  was  impaired  and  that 
it  was  impossible  for  her  to  read  without  glasses ; 
and  that  as  her  glasses  were  not  at  -  hand  at  the 
time  she  asked  Dickerson,  who  happened  to  be  pre- 
sent to  read  the  summons  to  her:  In  doing  so  she  says 
that  he  read  the  word  "  seven  "  as  "  seventeen,"  thereby  mak- 
ing the  summons  returnable  ten  days  later  than  it  actually 
was.  She  then  goes  on  to  say  that  she  had  a  good  defence  to 
the  complaint — not  a  good  defence  on  the  merits,  for  in  none 
of  these  applications  which  are  becoming  so  numerous  does 
there  ever  seem  to  be  a  meritorious  defence — and  this  defence 
she  was  prevented  from  setting  up  by  reason  of  her  being  mis- 
led as  to  the  date  of  the  return.  In  her  absence  she  was  con- 
victed and  now  seeks  to  quash  the  conviction.  It  is  true  that 
Dickenson  has  not  denied  Mrs.  McCleave's  statement,  but  it 
i3  also  true  that  the  police  oflScer  who  served  the  summons 
read  it  over  to  her  at  the  time  of  service  and  there  is  no 
suggestion  tnat  he  did  not  read  it  correctly.  The  proceed- 
ings as  they  are  returned  here  and  as  they  appear  before  the 
magistrate  are  correct  and  regular  in  every  way.  What  is 
the  defence  that  she  wished  to  set  up  ?  It  appears  that  away 
back  in  August,  1899,  over  eight  years  ago,  hen  husband 
brought  an  action  in  the  Supreme  Court  against  Kay,  the 
magistrate,  to  recover  damages  arising  out  of  the  execution 
of  a  search  warrant  issued  by  Kay  for  the  examination  of 
McCleave's  premises,  on  which  it  was  alleged  were  quantities 
of  liquor  unlawfully  stored,  and  which,  as  appears  by  the  de- 
claration, were  seized  and  sold  in  condemnation.  An  appear- 
ance was  entered  in  October,  1899 — a  declaration  was  filed 
September  26th,  1899,  and  a  plea  of  not  guilty  was  filed  on 
January  6th,  1900.  Although  nearly  two  years  elapsed  be- 
tween that  time  and  the  date  of  McCleave's  death,  the  cause 
was  never  brought  down  to  trial  and  nothing  whatever  has 
been  done  with  it  since  his  death.  Mrs.  McCleave  by  way  of 
explanation  for  this  delay  and  in  order  to  show  that  this  ac- 
tion is  still  pending,  makes  the  following  statement:  "That 
at  or  about  the  same  time  (that  is  when  the  suit  against  Kay 
was  commenced)  another  suit  on  the  same  cause  of  action 
was  brought  by  my  said  husband  against  the  city  of  Monoton, 
which  said  suit  was  brought  on  for  trial  and  tried  at  the  Cir- 
cuit Court  at  Dorchester  in  term  A.D.  190  ,  and  a  verdict 
was  found  in  favour  of  mv  said  husband,  and  said  cause  was 
thereafter  appealed  tojthe  Supreme  Court  of  Xew  Brunswick, 
where  said  verdict  was  set  aside  and  an  appeal  was  afterwards 
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taken  to  the  Supreme  Court  of  Canada,  and  there,  after  the 
death  of  said  David  McCleave,  and  suggestion  of  death  by  me 
as  administratrix  had  been  made,  was  disposed  of.  That  on 
the  advice  of  counsel  the  suit  against  the  said  James  Kay  was 
permitted  to  stand  and  was  not  brought  down  for  trial  pend- 
ing the  disposal  of  the  action  against  the  city,  but  it  was  not 
the  intention  of  said  David  McCleave,  as  I  believe,  nor  was 
it  or  is  it  my  intention  to  allow  said  suit  to  abate  or  discon- 
tinue, neither  was  it  my  intention  to  relieve  said  James  Kay 
of  his  liability  under  said  cause  of  action  upon  wliich  he  was 
sued/^  The  records  of  the  Court  enable  me  to  supplement 
this  statement.  The  case  of  McCleave  v.  The  Citv  of  Mono- 
ton  referred  to,  was  decided  on  appeal  on  the  19th  of  Febru- 
ary, 1902,  as  will  be  seen  by  reference  to  the  report  in  32  S. 
C.  R.  106.  This  Court  had  decided  the  same  case  in  the  pre- 
vious April  (35  N.  B.  R.  296),  when  they  set  aside  the  ver- 
dict for  the  plaintiff  and  entered  a  verdict  for  the  defend- 
ants. So  that  when  that  decision  was  affirmed  there  re- 
mained nothing  for  McCleave  to  dispose  of  except  pay  the 
costs.  Over  six  years  have  passed  since  McCleave  v.  The  City 
of  Monet  on  was  finally  disposed  of.  It  is  put  forward  that 
the  case  against  Kay  was  by  the  advice  of  counsel  allowed  to 
stand  till  that  case  was  determined,  and  yet  during  the  six 
years  that  have  elapsed  nothing  whatever  has  been  done  with 
it.  Mrs.  McCleave,  I  presume,  has  given  the  only,  or,  at  all 
events,  the  strongest  reason  for  this  delay.  So  far  as  I  ain 
concerned  I  can  only  say  that  it  has  not  at  all  impressed  me 
with  the  belief  that  she  has  any  intention  whatever  of  going 
on  with  the  action.  Assuming  that  the  cause  of  action  sur- 
vives to  Mrs.  McCleave  as  administratrix  of  her  husband, 
and  that  she  could  revive  and  proceed  with  it,  it  is  not  her 
litigation — it  is  that  of  her  husband.  She  has  no  interest 
in  the  result  so  far  as  the  papers  show.  I  should  be  sorry  to 
relax  anv  rule  necessarv  for  the  defence  of  suitors  from 
judgments  attributable  in  any  way  to  the  bias  of  those  who 
give  them,  but  it  seems  to  me  going  much  further  than  either 
principle  or  any  authority  warrants,  to  hold  that  the  facts 
and  circumstances  I  have  mentioned  afford  any  objection 
V.  hatever  to  the  qualification  of  the  magistrate  in  determin- 
ing this  information. 

The  order  nisi  will  be  discharged. 
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NEW  BBUNSWICK 

Full  Court.  April  30th,  1908. 

REX  V.  DAVIS,  EX  PARTE  VANBUSKIBK 
REX  V.  WATHEN,  ex  parte  VAXBUSKIRK 

Liquor  License  Act — Minor — Conviction. 

CoTivicti  )ii«  unde-  li.e  Ijiquor  License  Act  (C.  S.  lOOJJ, 
c.  22),  brought  before  this  Court  on  certiorari  and  orders 
nisi  to  quash,  granted  principally  on  the  ground  that  a  con- 
viction for  selling  liquor  to  a  minor  under  s.  67  of  this  Act 
imposing  a  fine,  and  in  default  of  payment,  distress,  but  not 
awarding,  in  default  of  either,  imprisonment,  is  bad. 

The  cases  were  argued  together  in  Michaelmas  Term  last. 

W.  B.  Chandler,  K.C.,  showed  cause  against  the  orders 
nisi  to  quash,  contending  /that  the  conviction  could  be 
amended;  and  secondly,  that  as  the  imprisonment  was  no 
part  of  the  judgment,  but  merely  a  moile  of  enforcing  it,  the 
matter  did  not  go  to  the  jurisdiction.  Also,  the  minute  of 
conviction  need  not  contain  anything  which  the  law  supplies 
a.y  a  conseqeunce  of  the  sentence:  and  cited  Reg.  v.  Van- 
tassel,  5  Can.  Cr.  Cas.  at  page  132. 

J.  D.  Phinney,  K.C.,  in  support  of  the  orders  nisi,  con- 
tended that  the  section  not  providing  any  mode  of  enforcing 
the  penalty,  form  (15)  referred  to  in  s.  22  of  the  Summary 
Convictions  Act  (C.  S.  1903,  c.  132),  must  be  followed;  and 
cited  Ex  parte  Watson,  31  N.  B.  R.  2 ;  Reg.  v.  White,  28  N. 
B.  R.  216;  Ex  parte  Melanson,  28  X.  B.  R.  660;  Reg.  v. 
Sullivan,  24  X.  B.  R.  149;  Ex  parte  Woodstock  Electric 
Light  Co.,  34  X.  B.  R.  460. 

The  judgment  of  the  Court  (Barker^  C.J.,  Hanington, 
Landry,  McLeod,  and  Gregory^  JJ-)>  was  now  delivered  by 

Landry,  J.: — In  the  first  case  an  application  was  made 
for  a  rule  absolute  to  quash  a  conviction  had  on  the  23rd 
day  of  July,  1907,  for  selling  liquor  to  a  minor  on  the  11th 
day  of  April,  1907. 

Two  grounds  are  urged  for  the  rule : — 

Ist.  The  conviction  does  not  adjudge  imprisonment  in 
default  of  payment' of  the  fine  or  of  insufficient  distress. 

2nd.  The  defendant  was  not  present  in  Court  when  he 
was  convicted,  and  an  adjournment  to  hear  counsel  was  re- 
fused after  an  agreement  by  counsel  on  both  sides  that  such 
an  adjournment  would  be  secured. 
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As  1  believe  the  first  ground  fatal  to  the  conviction,  the 
second  point  need  not  be  considered.  • 

Section  67  of  c.  22  (The  Liquor  License  Act),  provides 
for  a  fine  of  $20  for  selling  liquor  to  a  minor,  but  does  not 
provide  any  mode  of  enforcing  the  payment  of  the  fine.  The 
conviction  in  this  case  is  under  s.  67,  and  imposes  a  fine  of 
$20,  and  adjudges  that  if  it  is  not  paid  forthwith  a  distress 
and  sale  be  made.  No  reference, is  made  in  the  conviction 
to  imprisonment.  As  the  section  itself  does  not  point  out  the^ 
mode  to  be  pursued  to  enforce  the  payment  of  the  fine  we 
must  look  elsewhere  for  the  authority  to  do  so.  Section  22  of 
"The  Summary  Convictions  Act''  (Con.  Stat.  1903,  c.  123), 
reads  in  part: — "  Subject  to  the  provisions  of  s.  27,  when  the 
law  imposes  a  penalty  payable  in  money  or  a  fine,  and  no 
mode  is  provided  therein  for  the  recovery  of  the  penalty  or 
fine  .  .  .  the  conviction  shall  be  according  to  the  form 
(15)."  Form  (15)  in  case  of  default  in  payment  orders  the 
fine  to  be  levied  by  distress  and  sale,  and  in  default  of  suffi- 
cient distress,  adjudges  imprisonment.  If  that  enactment 
providing  that  the  conviction  in  a  case  like  this  shall  follow 
form  (15) — ^which  form  provides  for  imprisonment — ^makes 
it  obligatory  to  use  the  term  imprisonment  in  such  form  ap- 
pearing, then  the  conviction  is  bad.  Under  the  enactment, 
I  believe,  the  law  intends  that  the  form  shall  be  followed, 
and  I  further  believe  the  conviction  is  vitiated  because  of  the 
absence  of  that  provision  in  its  terms. 

In  the  second  case,  a  conviction  was  made  on  the  eleventh 
day  of  June,  for  selling  liquor  to  a  minor  on  the  28th  day 
of  May.  Several  grounds  were  urged  for  quashing  the  con- 
viction, including  the  point  that  the  conviction  did  not  order 
imprisonment  in  default  of  sufficient  distress.  For  the  rea- 
sons given  in  the  first  case,  the  order  should  be  absolute  to 
quash  the  conviction. 

Orders  absolute  to  quash  the  conviction  in  both  cases. 


NEW  BEUNSWICK. 

Full  Court.  April  30th,  1908. 

REX  V.  KAY,  EX  PARTE  WILSOlSr  (No.  2). 

Canada  Temperance  Act — Conviction — Irregularity, 

Conviction  under  the  Canada  Temperance  Act  (on  an  in- 
formation laid  on  the  11th  of  March  last),  for  an  offence 
committed  between  the  8th  and  11th  of  that  month,  brought 
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before  this  Court  on  certiorari  and  order  nisi  to  quash,  on 
the  ground  (in  addition  to  other  grounds),  that  the  convic- 
tion was  bad  for  uncertainty  as  to  whether  the  offence  had 
been  committed  before  the  information  was  laid. 

The  matter  was  argued  on  the  16th  of  April  instant  be- 
fore Barker,  C;J.,  Haxington,  Landry,  McLeod,  Gregory 
and  Whitiu  JJ. 

W.  B.  Chandler,  K.C.,  showed  cause  against  the  order 
nisi  to  quash. 

C.  L.  Hanington  supported  the  order  nisi. 

The  judgment  of  the  Court  (Barker,  C.J.,  Hanington, 
Landry,  McLeod^  (tRegory  and  Wuite,  JJ.)*  ^^  ^ow  de- 
livered by 

Barker^  C.J. : — In  this  case  there  was  the  objection  com- 
mon to  the  previous  cases — that  tlie  evidence  was  not  read 
over  to  the  witnesses  as  required  by  s.  721,  s.-s.  3,  of  the 
Criminal  Code.  There  was  also  an  objection  to  the  convic- 
tion that  on  its  face  it  is  for  an  offence  committed  between 
the  8th  and  11th  days  of  March,  1908  (the  information  was 
laid  on  the  last  named  day),  leaving  it  uncertain  whether  the 
offence  was  committed  before  the  information  was  laid. 
There  is  nothing  in  the  point.  The  information  on  which 
the  conviction  is  made  could  not  very  well  have  reference  to 
an  offence  committed  after  the  information  was  made. 

Order  nisi  discharged  and  conviction  affirmed. 


NEW  BBUNSWICK. 

SUPREME  COURT  IN  EQUITY. 

Barker,  C.J.  !.Iay  19th,  1008. 

HARRIS  ET  AL.  V.  SUMXER  et  al. 

Exhibition  Association — Incorporation — Objects  —  Property 
— Original  Capital  Stock — Sale  of  Stock — Discretion  of 
Directors — Confirmation  by  Company — Form   of  Bill. 

J.  D.  Hazen,  A.  G.  and  F.  R.  Taylor,  for  the  plaintiffs. 
M.  G.  Teed,  K.C.,  for  the  defendants. 

Barker^   C.J. : — "  The  Monctou  Exhibition  Association 
Company,  Limited/'  one  of  tlie  defendant?,  was  incorporated 
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by  an  Act  of  the  Provincial  Legislature  in  1903  (3  Ed. 
VII.  c.  87),  with  a  capital  of  $10,000,  divided  into  1,000 
phares  of  $10  each.  Its  objects  are  specifically  set  forth  in 
s.  3  of  the  Act;  but,  speaking  generally,  it  was  incorporated 
at  the  instance  of  a  large  nuinber  of  the  wealthiest  and  most 
influential  residents  of  Moncton,  for  the  purpose  of  establish- 
ing a  permanent  exhibition  at  that  place.  In  order  to  ac- 
complish that  object,  the  company  was  authorized  to  acquire 
property,  erect  buildings,  hold  exhibitions,  award  prizes,  and 
do  such  things  as  are  usual  in  the  management  of  matters  of 
this  kind.  Nine  provisional  directors  were  named  in  the 
Act  for  the  purpose  of  organizing  the  company,  but  the  per- 
manent Board  was  to  consist  of  five  members  (a  majority  of 
whom  were  required  to  be  residents  of  Moncton),  elected 
from  the  members  of  the  company,  and  a  further  number, 
not  exceeding  fifteen,  to  be  chosen  from  the  members  by  the 
five  members  of  the  Board  first  elected.  It  was  provided  by 
the  Act  that  the  selection  of  these  fifteen  members  was  to  be 
made,  so  that,  as  far  as  possible,  the  principal  branches  of 
trade,  commerce  and  agriculture  should^  be  represented  at 
the  Board.  At  present  the  Board  consists  of  fifteen  mem- 
bers, all  of  whom  have  been  joined  with  the  company  as  de- 
fendants in  this  suit.  After  the  company  had  been  organized 
the  directors  proceeded  to  the  selection  of  a  suitable  propertv 
for  their  purpose.  Several  sites  were  examined,  but  the  di- 
rectors finally  settled  upon  the  present  one  as  being  in  all  re- 
spects the  most  desirable.  It  comprises  about  31  acres,  with- 
in a  mile  of  the  central  part  of  Moncton ;  it  is  well  drained ; 
it  is  in  the  immediate  vicinity  of  the  Intercolonial  Railway, 
whose  tracks  can,  at  a  moderate  cost,  be  laid  to  the  exhibition 
grounds,  so  that  live  stock,  intended  for  exhibition,  can  be 
conveyed  direct  to  the  buildings.  The  company  purchased 
the  property  for  $4,990,  and  by  their  financial  statement  for 
the  year  ending  with  March,  1907,  there  had  been  expended 
on  the  race  track,  erection  of  stables  and  other  expenses  in 
improving  the  ground  and  fencing  it,  the  sum  of  $7,466.41. 
No  buildings  for  exhibition  purposes  have  as  yet  been  erected, 
though  I  understand  plans  have  been  made  for  the  purpose. 
The  property  is  subject  to  a  mortgage  for  $6,000  for  money 
borrowed  to  pay  the  purchase  money,  and  for  improvements. 
This  Association  was  actively  promoted  by  the  defend- 
ant, Mr.  D.  I.  Welch,  a  prominent  member  of  the  Moncton 
Bar,  who  has  resided  in  that  city  for  many  years  and  taken 
an  active  interest  in  its  advancement.     There  are  probably 
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diflferences  of  opinion  in  reference  to  the  advantages  to  be  de- 
rived from  exhibitions  to  be  held  annually  or  at  stated  inter- 
vals. They  are  certainly  most  common  throughout  the  Do- 
minion, and  both  governments  and  municipalities  are  con- 
tinually recognizing  their  utility  and  their  public  character 
by  substantial  money  grants  made  in  their  aid.  What  the 
plaintiff's  view  on  this  subject  is  I  do  not  know,  but  Mr 
Welch,  and  the  directors)  co-operating  with  him,  entertain 
very  decided  opinions  that  such  an  association  properly  sup- 
ported, while  it  might  not  and  probably  would  not,  bring 
any  direct  return  to  the  shareholders  in  the  way  of  dividends^ 
would  be  of  immense  advantage  to  the  city  generally.  Act- 
ing on  this  view  they  prepared  a  stock  list,  solicited  subscrip- 
tions, selected  the  site,  secured,  the  property,  and  gave  their 
time  and  labour  gratuitously  to  the  work,  so  far  as  it  has  pro- 
gressed. Some  593  shares  were  subscribed  for  by  upwards 
of  100  persons,  in  various  amounts  from  one  share  up  to  fifty. 
Of  these  the  plaintiff  took  two  shares,  and  according  to  the 
list  of  shareholders  submitted  to  the  annual  meeting  in  May, 
1907,  the  defendants  then  held  in  all  195  shares.  From  1904 
up  to  June,  1907,  there  was  no  material  change  in  the  hold- 
ings, new  shareholders  did  not  come  forward.  The  plaintiff 
seems  to  hav€(  acquired  seven  shares  during  that  period. 
Such  was  the  condition  of  matters  in  the  early  part  of  1907, 
when  the  Dominion  Government  acquired  a  tract  of  some 
two  or  three  hundred  acres  of  land  adjoining  this  exhibition 
tract,  for  the  purpose  of  erecting  the  new  Intercolonial  car 
works,  and  the  result  was  that  land  in  the  vicinity  rapidly 
advanced  in  price.  According  to  the  plaintiff's  evidence  the 
exhibition  property  which  had  been  purchased  some  three 
years  before  for  $4,990,  and  the  improvements  on  which  were 
unimportant  in  value  except  for  the  special  purpose  for  which 
they  were  intended,  had  become  worth  some  sixty  or  seventy 
thousand  dollars.  This  is  probably  an  over-estimate,  but 
there  does  not  seem  to  have  been  a  substantial  advance.  The 
defendants  estimate  the  value  at  from  $20,000  to  $25,000. 
The  plaintiff  seems  to  have  set  about  immediately  to  purchase 
shares,  and  by  the  15th  July,  1907,  he  had  acquired  in  all 
188  shares,  nearly  all  of  them  at  a  premium,  and  some  of 
them  for  $25  a  share.  At  this  time  407  shares  of  the  origi- 
nal capital  ^tock  of  the  company  had  never  been  subscribed 
for.  In  May,  1907,  Mr.  Welch,  who  was  then,  and  always 
has  been,  secretary  of  the  company,  subscribed  the  original 
subscription  list  for  these  407  shares,  and  deposited  with 
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himself,  as  representing  Mr.  Clark,  the  treasurer  of  the  com- 
pany, his  own  cheque  for  $4,070,  being  the  par  value  of  the 
stock.  In  doing  this  Mr.  Welch  acted  without  the  knowledge 
of  the  directors  in  any  way.  He  did  not  consult,  but  acted, 
or  at  all  events  professed  to  act,  under  a  resolution  or  by-law 
of  the  company  passed  in  1906,  authorizing  the  sale  of  the 
unissued  stock.  The  minute  book  of  the  company  had  been 
destroyed  by  a  fire  which  tooh  place  in  Mr.  Welch's  office. 
At  all  events  it,  with  other  books,  had  never  been  seen  since 
the  fire.  But  the  fact  that  such  £i  resolution  had  been  in 
fact  passed  was  sworn  to  positively  by  Mr.  Welch.  The  sub- 
scription for  these  unissued  shares  soon  became  known  to  the 
plaintiff.  He  immediately  protested  against  their  being  so 
disposed  of,  and  claimed  a  right  as  a  shareholder  to  partici- 
pate in  any  disposal  of  these  shares.  His  claim  as  now  put 
forward  and  as  put  forward  before  the  directors'  meeting  on 
the  15th  of  July  is,  that  as  a  holder  of  188  shares  he  was 
absolutely  entitled  to  a  pro  rata  number  of  these  407  shares, 
or  if  they  were  not  allotted  among  the  existing  shareholders, 
that  they  should  be  sold  at  auction  tot  the  benefit  of  the 
company.  Mr.  Welch,  in  consequence  of  the  plaintiff's  ac- 
tion, consented  to  submit  the  matter  to  the  Board.  His 
cheque  was  not  presented  for  payment,  and  the  matter  came 
before  the  directors  at  a  meeting  held  on  the  15th  July,  1907, 
at  which,  according  to  the  minutes,  the  following  directors 
were  present,  that  is,  the  defendants  Bell,  Kinnear,  Thomp- 
son, Harris,  Humphrey,  Jones,  Clark,  McCuag,  McSweeney, 
Masters,  Higgins,  and  Sumner.  When  the  question  of 
Welch's  subscription  for  these  shares  came  up  for  discussion. 
Senator  McSweeney  read  two  letters  which  the  plaintiff  had 
given  him  for  the  purpose.  Only  one  of  these  is  important. 
It  is  dated  July  15th,  1907,  addressed  to  the  directors  of  the 
company,  and  is  as  follows: — 

"  Gentlemen, — On  behalf  of  myself  and  other  stockhold- 
ers of  the  above  named  company,  I  do  hereby  protest  against 
the  sale  of  the  treasury  stock  of  this  company  in  any  other 
manner  than  by  first  offering  it  to  the  present  stockholders  of 
the  company  pro  rata,  and  in  default  of  their  accepting  their 
respective  allotment  the  placing  of  it  to  public  competition 
by  public  sale.  Any  other  method  of  the  disposition  of  such 
treasury  stock  would  be  unjust,  unconstitutional  and  con- 
trary to  the  spirit  and  provisions  of  the  N.  B.  Joint  Stock 
Companies  Act,  being  c.  85  of  the  Consolidated  Statutes, 
^ours  respectfully,  Geo.  L.  Harris,  on  behalf  of  myself  and 
other  stockholders  of  the  Maritime  Exhibition  Company." 
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The  mintite  of  the  meeting  recording  the  Board's  action 
as  to  this  letter  and  the  subscription  for  the  shares  by  Welch- 
is  as  follows : — "  Senator  McSweeney  presented  two  letters 
from  Mr.  George  L.  Harris,  which  were  read  to  the  meeting, 
and  on  motion  ordered  to  be  filed.  The  secretary  reported 
that  he  had  personally  subscribed  407  shares  of  the  unsold 
capital  stock,  believing  it  to  be  in  the  interests  of  the  com- 
pany to  do  so.  It  was  moved  by  Capt.  Masters^  and  seconded 
by  W.  F.  Humphrey,  that  the  sale  of  the  407  shares  of  the 
capital  stock  of  the  company  to  Mr.  Welch  be  ratified  and 
confirmed,  and  the  officers  of  the  company  authorized  and 
directed  to  issue  a  stock  certificate  for  the  same  to  him,  on 
payment  for  the  stock." 

It  is  therefore  plain  that  in  taking  this  action  the  direc- 
tors acted  with  full  knowledge  of  the  plaintiff's  claim, 
and  the  ground  upon  which  he  based  it.  A  certi- 
ficate for  the  407  shares  was  then  issued  to  Welch,  and 
at  the  same  meeting,  or  at  all  events  immediately  afterwards, 
the  defendants  purchased,  from  Welch  shares  as  follows: — 
Sumner  50,  Senator  McSweeney  25,  Kinnear  10,  Clark  10, 
Bell  10,  Marr  2*0,  Humphrey  20,  John  H.  Harris  10,  Cole  10, 
Masters  5,  Jones  10,  Higgins  20,  and  McCuag  10.  For  these 
they  paid  par,  or  at  the  rate  of  $10  a  share.  Mr.  Welch 
states,  and  in  this  he  is  confirmed  by  all  the  directors,  that  it 
was  understood  between  them,  as  a  condition  of  Welch's  sale 
to  them,  that  they  should  all  stand  together  and  hold  the  pro- 
perty for  exhibition  purposes  and  not  permit  it  to  be  sold. 
This  suit  was  commenced  a  few  days  later. 

The  plaintiff  has  sued  on  behalf  of  himself  and  all  other 
shareholders  of  the  company,  and  in  his  bill  he  alleges  that 
the  sale  of  the  stock  to  Welch  was  not  made  bona  fide  and 
that  he  was  acting  merely  as  agent  for  the  directors  in  the 
transaction,  and  that  it  was  part  of  a  plan  by  which  they 
procured  the  stock  at  par,  which  was  far  below  its  value. 
Section  18  is  as  follows : — "  That  the  defendants  have  fraudu- 
lently conspired  amon^  themselves,  knowing  the  value  of 
said  treasury  stock  to  be  far  more  than  par,  to  take  it  up 
themselves  at  a  price  or  sum  far  less  than  its  real  worth, 
and  thereby  depriving  the  company  of  the  profits  they  could 
have  obtained  by  the  sale  of  the  said  stock  in  the  open  mar- 
ket, or  depriving  the  other  shareholders  of  the  benefits  they 
would  obtain  by  a  pro  rata  distribution  of  the  said  stock 
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among  themselves  at  the  price  of  par."  Section  20  alleges 
that  the  issue  of  stock  was  ultra  vires  of  the  directors,  and 
made  without  any  lawful  authority  from  the  company  or 
otherwise,  and  that  it  was  fraudulent  and  a  breach  of  trust 
on  the  part  of  the  directors.  The  bill  prays  a  declaration 
that  the  issue  of 'the  stock  to  Welch  was  fraudulent  and  in 
excess  of  the  powers  of  the  directors,  and  that  the  transfers 
should  be  set  aside,  or  that  the  holders  hold  them  in  trust  for 
the  company.  It  will  be  seen,  therefore,  that  the  plaintiff 
seeks  no  relief  for  himself.  The  only  relief  asked  for  is  foi- 
the  company. 

There  is  no  doubt  in  my  mind  that  the  plaintiff's  sole 
object  in  buying  up  these  shares  was  to  obtain  control  of  the 
company  with  a  view  to  forcing  a  sale  of  the  property  for  the 
pecuniary  beneiit  of  himself  as  a  shareholder,  quite  regardless 
whether  or  not  the  result  would  be  to  destroy  the  association, 
and  entirely  defeat  the  purpose  and  object  for  which  it  wah 
incorporated.  So  long  as  it  gave  no  prospect  of  any  direct 
pecuniary  return,  the  value  of  two  shares  represented  his 
interest  in  it,  and  he  was  willing  to  leave  its  management  to 
those  who  were  gratuitously  giving  their  time  and  their 
labour  for  the  purpose.  But  when  by  a  combination  of  cir- 
cumstances, in  no  way  brought  about  by  him,  the  property, 
according  to  his  estimate,  ran  up  in  value  from  about  $166 
an  acre  to  $2,000,  matters  assumed  an  entirely  different  as- 
pect. It  is  due  to  the  plaintiff  to  say  that  he  has  not  dis- 
guised his  object,  and  that  in  coming  here  he  is  not  asking 
for  favours,  but  demanding  rights.  It  is,  however,  due  to 
the  general  body  of  shareholders  to  say  that,  so  far  as  the  evi- 
dence shows,  not  one  has  come  forward  in  support  of  this 
action  or  of  the  policy  and  purpose  which  are  at  the  back 
of  it. 

The  plaintiff  rests  his  claim  on  two  grounds.  In  the 
first  place  he  contends  as  a  shareholder,  having  at  the  time 
188  shares,  he  was  entitled  as  of  right  to  a  pro  rata  share 
of  this  unissued  stock,  and  that  the  directors  had  no  legal 
right  to  withhold  them.  And  in  the  second  place  he  charges 
the  directors  with  fraud  in  securing  the  shares  for  themselves, 
and  with  doing  an  illegal  act  in  disposing  of  them  at  par, 
when  they  were  worth  a  premium  in  the  open  market.  The 
plaintiff  has  not  always  put  forward  his  claim  in  the  same 
terms.  In  the  first  place  he  claimed  a  right  to  188  shares, 
because  the  directors,  or  a  majority  of  them,  had  been  allowed 
to  double  their  holdings.     So  strong  was  he  in  that  yiew  that. 


HARRIS  ET  AL  v.   SUMNER  ET  AL,  167 

on  going  to  Boston  a  day  or  two  after  the  meeting  held  on 
the  15th  July,  he  left  a  certified  cheque  for  $1,880  with 
Welch  to  pay  for  these  188  extra  shares  at  par;  and  so 
strongly  did  he  feel  on  this  point  that  he  sent  a  telegram 
from  Boston  to  the  defendant  John  H.  Harris  threatening 
some  very  dreadful  things  if  his  demand  was  not  acceded  to. 
The  plaintiff  is  a  lawyer,  and,  I  presume,  conversant  with 
matters  of  this  kind,  and  it  does  strike  me  as  unusual  that, 
with  his  knowledge  of  this  alleged  illegality,  and  his  opinion 
as  to  the  fraud  alleged  to  be  wrapped  up  in  this  transaction, 
he  should  have  evinced  such  a  determination  to  be  a  partici- 
pator in  it.  Dealing  with  the  case  as  it  is  now  presented,  I 
understand  that,  as  a  matter  of  law,  it  is  contended  that  un- 
der no  circumstances,  unless  by  some  special  authority  by 
statute,  can  directors  sell  the  original  shares  of  a  company 
except  at  the  market  rate  where  they  are  at  a  premium.  And 
I  also  understand  it  to  be  argued,  that  as  regards  these  407 
shares  in  question,  the  directors  were  obliged  to  offer  to  allot 
them  among  the  existing  shareholders  at  a  fixed  price,  and 
as  to  those  shares  not  accepted  they  must  be  sold  at  public 
auction.  I  do  not  agree  with  either;  of  these  propositions. 
I  think  there  is  a  distinction  which  has  escaped  the  plaintiff's 
attention  between  the  original  shares  of  a  company  and  an 
added  or  new  issue  of  stock.  It  is  true  that  without  special 
authority  original  shares  cannot  be  parted  with  at  a  discount, 
because  if  that  were  so  in  the  case  of  compromise  with  limited 
liability,  the  shares  would  not  realize  what  they  are  bound  to 
pay,  that  is,  the  face  value  in  full.  That  is  th^  price  the 
holder  pays  for  the  immunity  from  further  liability.  This 
would  not  be  done  if  they  were  sold  at  a  discount  and  the 
company  would  never  realize  from  its  shares  the  capital  au- 
thorized for  its  operation :  North- West  Electric  Co.  v.  Walsh, 
29  S.  C.  R.  33;  Ooregum  Gold  Mining  Co.  v.  Roper  (1892), 
A.  C.  125.  But  there  is  no  rule,  that  I  am  aware  of,  which 
absolutely  prevents  directors,  who  represent  the  company  and 
have  the  most  of  its  powers,  from  selling  shares  where  they 
are  at  a  premium,  except  at  that  premium.  In  Hilder  v. 
De^er  (1902),  A.  C.  at  page  480,  Lord  Davey  says: — ^''I  am 
not  aware  of  any  law  which  obliges  a  company  to  issue,  its 
shares  above  par  because  they  are  salable  at  a  premium  in 
the  market.  It  depends  on  the  circumstances  of.  each  case 
whether  it  will  be  prudent  or  even  possible  to  do  so,  and  it  is 
a  question  for  the  directors  to  decide.^'  The  same  opinion  is 
expressed  by  the  Lords  Justices  in  In  re  London  and  Colonial 


]68  ^'^^  EAtSTERN  LAW  REPORTER, 

Finance  Corporation,  77  L.  T.  Rep.  146.  It  seems  to  me  a 
mistake  to  say  that  these  shares  had  any  marketable  value 
in  the  proper  sense  of  that  term.  What  was  it?  No  one 
was  buying  or  wishing  to  buy  except  the  plaintiff.  For  his 
purposes  he  was  willing  to  pay  all  the  way  from  par  to  $25 
a  share.  What  premium  between  these  two  limits  represents 
the  market  price?  This  case  seems  to  me  to  be  one  in  which 
the  discretion  of  the  directors  may  well  be  exercised;  and 
when  once  the  sale  is  made  at  par,  it  is  not  competent  for  a 
private  shareholder  to  question  the  exercise  of  discretion  oy 
the  directors.  That  is  a  matter  between  them  and  the  com- 
pany. What  possible  difference  there  can  be  as  to  the  right 
of  selling  these  407  shares  and  the  remainder  of  the  1,000 
shares  previously  sold  I  cannot  see.  The  Attorney-General 
alluded  to  the  time  that  had  elapsed  between  1904  and  1907, 
during  which  no  stock  was  issued,  but  that  can  have  nothing 
to  do  with  the  point.  I  admit  that  as  to  the  issue  of  new 
stock  that  is  not  the  original  capital  stock;  there  is  a  different 
rule.  In  my  opinion  the  directors  had  a  perfectly  good  right 
in  the  exercise  of  their  discretion  to  dispose  of  the  shares  to 
Welch,  always  supposing  the  transaction  was  bona  fide.  As 
to  that  the  direct  evidence  is  all  one  wav,  and  unless  I  am  to 
disregard  it  altogether,  my  finding  must  be  in  their  favour. 
It  was  put  forward  as  a  strong  argument  in  support  of  the 
plaintiff's  allegation  in  the  bill  as  to  the  want  of  good  faith 
on  the  defendants'  part,  that  the  company,  as  a  business  ven- 
ture, had  not  been  a  success ;  that  up  to  the  present  time  the 
net  proceeds  had  not  been  large,  and  that  it  would  be  entirely 
disregarding  all  the  rules  by  which  facts  are  inferred,  to 
find,  first,  that  Wel^h,  a  man  of  moderate  means,  should,  as  a 
mere  philanthropic  act,  borrow  $4,000  in  order  to  purchase 
these  shares ;  and  second,  that  all  these  directors  should,  with 
the  same  unselfish  motive,  contribute  their  money  and  double 
their  holdings  in  this  company,  with  no  expectation  of  gain 
to  themselves,  beyond  what  might  come  to  them  in  common 
with  the  citizens  of  Moncton  generally.  It  was  said  that 
these  defendants  were  shrewd  business  men,  and  that  it  would 
be  most  unreasonable,  after  all  that  had  taken  place,  to  infer 
that  they  had  really  any  other  object  in  view  than  the  money 
which  they  would  make  by  reason  of  the  enhanced  value  of 
the  compan/s  property.  I  recognize  the  force  of  this  argu- 
ment, but  it  is  not  conclusive.  Of  the  fifteen  defendants,  all 
save  three  gave  evidence.  In  the  most  unreserved  way  they 
all  swear  that  they  knew  nothing  of  Welch  taking  the  shares 
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until  after  he  had  subscribed  for  them,  that  he  was  in  no  way 
acting  for  them,  and  that  they  had  nothing  whatever  to  do 
with  it  until  after  the  sale  had  been  ratified  by  the  directors 
at  their  meeting  on  the  15th  of  July;  and  that  when  they 
purchased  from  Welch,  it  was  with  the  distinct  understand- 
ing that  the  object  of  the  company,  that  is  the  exhibition 
project,  should  not  be  sacrificed  by  a  sale  of  its  property.  It 
was  also  said  that  if  the  plaintiff  had  been  allotted  the 
shares  which  he  claimed,  he  would  not  have  a  controlling  in- 
terest. That  is  true,  but  he  would  have  been  so  much  nearer 
the  accomplishment  of  his  purpose.  It  is  also  said  that  an- 
other site  was  available  for  exhibition  purposes,  and  therefore 
the  sale  of  the  company's  present  property  did  not  necessarily 
involve  a  destruction  of  the  company  itself.  The  evidence 
shows  that  there  is  one  other  available  site,  which,  though  not 
nearly  so  suitable  or  convenient  for  exhibition  purposes  at 
present,  might  answer  the  purpose.  It  is,  however,  common 
knowledge  that  the  difficulties  which  stand  in  the  way  of 
organizing  and  establishing  on,  a  working  basis  associations 
of  this  nature,  are  so  great  as  to  render  it  impossible  that  a 
second  attempt  would  be  made,  or,  if  made,  that  it  would  be 
successful.  From  supposing  that  in  taking  these  shares  these 
defendants  acted  bona  fide  for  the  purpose  of  preserving  the 
company  and  in  order  to  carry  out  the  objects  for  which  it 
was  incorporated  and  defeat  the  plaintiff's  efforts  in  an  en- 
tirely opposite  direction,  does  the  transaction  necessarily 
become  fraudulent  or  illegal,  because  it  may  turn  out  that  at 
some  future  time  the  property  may  be  sold,  and  the  defend- 
ants derive  some  benefit  from  its  advanced  value,  as  holders  of 
these  shares?  I  think  not.  The  directors  in  what  they  did, 
have  done  nothing  which  the  company  itself  could  not  have 
done ;  and  if  they  have  been  guilty  of  negligence  or  improper 
conduct  in  the  management  of  the  company's  affairs  or  the 
disposal  of  its  property,  or  have  done  an  act  which,  as  be- 
tween them  and  the  company,  may  be  voidable,  the  company 
itself  can  ratify  and  confirm  what  the  directors  have  thus 
done,  and  in  such  cases  the  minority  of  the  shareholders  must 
yield  to  the  majority :  Patrick  v.  The  Empire  Coal  Co.,  3  N*. 
B.  Eq.  571,  and  cases  there  cited. 

I  take  it  as  settled  by  numerous  authorities  that  in  any 
case  like  the  present,  where  there  is  an  absence  of  fraud  and 
where  the  act  complained  of  is  not  ultra  vires  the  corporation 
itself,  the  majority  of  the  shareholders  are  the  only  persons 
who  can  complain,  provided  they  are  not  themselves  the 
wrongdoers,  and  that  any  proceeding  calling  the  act  in  ques- 
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tion  muBt  be'  in  the  name  of  the  company  itself^  unless  the 
company  refuses  to  act :  Foss  v.  Harbottle^  2  Hare  461 ;  Moz- 
ley  V.  Alston,  1  Ph.  790;  McDougall  v.  Gardiner,  1  Chan.  D. 
13. 

Precisely  the  same  rule  given  in  the  United  States :  Hawes 
V.  Oakland,  104  U.  S.  450. 

In  Gray  v.  Lewis,  8  Ch.  Ap.  1060,  James^  L.  J.,  says :  "  It 
is  very  important  in  order  to  avoid  oppressive  litigation  to 
adhere  to  the  rule  laid  down  in  Mozley  v.  Alston  and  Foss  v. 
Earbottle,  which  cases  have  always  been  considered  as  set^ 
tling  the  law  of  this  Court,  that  where  there  is  a  corporate 
body  capable  of  filing  a  bill  for  itself,  to  recover  property 
either  from  its  directors  or  ofiicers,  or  from  any  other  person, 
that  corporate  body  is  the  proper  plaintiff,  and  the  only  pro- 
per plaintiff.  One  object  of  incorporating  bodies  of  this 
kind,  was,  in  my  opinion,  to  avoid  the  multiplicity  of  suits 
which  might  have  arisen,  where  one  shareholder  was  allowed 
to  file  a  bill  on  behalf  of  himself  and  a  great  number  of  other 
shareholders."  Now  the  sole  object  of  this  bill  is  that  these 
shares  should  be  returned  to  the  company  as  part  of  its 
assets,  illegally  in  the  hands  of  the  directors.  But  the  com- 
pany must  have  the  right  to  say,  even  if  the  transaction  could 
be  regarded  as  a  voidable  one,  we  will  confirm  it,  for  it  was 
a  beneficial  act  done  in  the  interest  of  the  whole  body  of  the 
shareholders.  That  right  cannot  be  taken  away  from  the 
shareholders  at  the  will  of  an  individual  shareholder  by  filing 
a  bill  and  carrying  on  litigation  of  his  own,  in  reference  to 
the  company^s  affairs,  simply  because  for  reasons  personal  to 
himself  he  happens  to  differ  from  everyone  else  interested: 
Burland  v.  Earle  (1902),  A.  C.  83. 

The  bill  must  be  dismissed  with  costs. 


ITEW  BBirNSWICE. 
Barker,  C.J.  May  19th,  1908. 

SUPREME  COURT  IN  EQUITY. 

CTJMMINGS  V.  GIBSON,  et  al. 

Demurrer — Multifariousness — Convenience  of  Parties, 

Peter  Hughes,  for  the  plaintiff. 

D.  McLeod  Vince,  for  the  defendants. 

Barker,  C.J. : — ^This  is  a  demurrer  to  the  bill  for  multi- 
fariousness. 

It  appears  by  the  bill  that  in  October,  1887,  the  plaintiff 
borrowed  some  $6,000  or  $G,000  from  one  Wm.  Gibson,  for 


CUM  MINOS  V.  GIBSON,  ET  AL.  171 

which  he  gave  a  chattel  mortgage  as  a  security,  and  also 
a  mortgage  on  two  lots  of  land.  Some  three  or  four  years 
later  the  plaintiff  borrowed  from  Gibson  a  further  sum  of 
$259.98,  and  to  secure  its  repayment  the  plaintiff  and  his 
wife  conveyed  what  is  known  as  the  Moore  and  Dickenson 
lots  to  Gibson.  Though  this  conveyance  is  an  absolute  one, 
the  bill  alleges  that  it  was  in  fact  made  only  by  way  of 
securitv  for  the  loan.  At  the  same  time  and  as  an  addi- 
tional  security  the  plaintiff  assigned  a  paid  up  life  policy 
of  insurance  for  $213.  The  bill  goes  on  to  allege  that  in 
addition  to  various  payments^  in  cash  and  by  the  delivery 
of  goods  and  produce  on  account  of  these  loans,  Gibson  re- 
ceived some  $1,100  for  the  Moore  lot*  and  one  of  the  other 
lots  which  he  sold,  and  that  in  this  way  he  has  been  more 
than  paid  what  is  due  him  on  the  loans,  and  that  he  is 
therefore  entitled  to  have  the  mortgage  cancelled,  and 
the  life  policy  and  the  other  property  remaining  undisposed 
of,  reconveyed  to  him.  Gibson  died  in  February,  1902, 
leaving  a  will  by  which,  with  the  exception  of  a  small 
annual  allowance  secured  to  his  widow,  he  gave  all  his 
property  of  every  kind  to  his  eight  children,  who  together 
with  the  executors  of  the  estate  have  been  made  defend- 
ants in  thi«  suit.  This  is  what  I  may  call  the  first  cause 
of  action. 

The  bill  then  goes  on  to  allege  that  in  November,  "1886, 
the  plaintiff  purchased  from  Gibson  two  lots  of  land  known 
a£  the  Griffiths  lots  for  $600,  and  that  at  the  time  he  paid 
$300  on  account  of  the  price  and  on  the  21st  May,  1888, 
he  paid  the  balance,  but  that  at  his  request  the  conveyance 
was  not  made  at  the  time,  but  that  it  was  to  be  made  when- 
ever he  requested  it.  Gibson  however  refused  to  make  any 
conveyance,  and  this  bill  is  filed  to  compel  a  conveyance  of 
these  lots.  This  is  the  second  cause  of  action,  and  the 
ground  of  demurrer  is  that  these  defendants  cannot,  or  at 
least  ought  not,  to  be  joined  in  one  suit  as  they  are  not 
interested  in  the  result  as  to  both  causes  of  action.  I 
am  by  no  means  sure  that  the  executors  are  not  necessary 
parties  in  both  cases.  They  are  the  persons  who  now  re- 
present the  payments,  to  whom  any  balance  of  the  loans 
which  may  be  found  due  will  be  payable,  and  they  have  an 
interest  in  the  contract  as  to  the  Griffith  lots,  for  it  is  their 
testator's  contract  which  it  is  sought  to  enforce.  Apart 
however  from  all  this,  there  is  but  one  plaintiff  here,  and 
it  is  a  question  of  discretion  in  the  Court,  to  be.  determined 
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upon  considerations  of  convenience  in  reference  to  the  cir- 
cumstances of  this  particular  case,  whether  or  not  the 
matters  in  controversy  can  be  properly  disposed  of  and  dealt 
with  in  the  one  suit:  Campbell  v.  Mackay,  1  M.  &  C.  603; 
Coateft  V.  Legard,  L.  R.  19  Eq.  56. 

In  the  latter  case  Sir  Geo.  Jessell,  M.K.,  say?  that  the 
question  is,  according  to  Pointon  v.  Pointon,  L.  R.  12  Eq. 
547,  whether  the  various  subjects  as  to  which  relief  is 
sought  are  such  as,  if  fit  for  discussion,  can  be  properly 
dealt  with  in  one  suit. "  I  am  altogether  unable  to  see  any 
reason  why  this  cannot  be  done  here.  No  one  can  be  in- 
convenienced by  such  a  course,  and  to  compel  these  parties 
to  carry  on  two  suits  where  one  answers  every  purpose  would 
be  to  cause  unnecessary  expense  without  doing  any  person 
any  benefit. 

The  demurrer  must  be  overruled  with  costs. 


IfEW  BBITNSWICK. 

Barker,  J.  May  19th,  1908. 

SUPREME    COURT    IN    EQUITY.  » 

McKEXZIE  V.  McLEOD  et  al. 

Mortgage  -7-  Redemption  —  Notice  of  Sale — Tender — Money 
Paid  into  Court — Reference  —  Exceptions  —  Interest — 
Condition  Attached  to  Tender — Costs, 

M.  N.  Cockburn,  K.C.,  and  J.  W.  Richardson,  for  the 
plaintiff. 

M.  MacMonagle,  K.C.,  for  the  defendants. 

Barker,  C.J. : — ^The  mortgage  in  question  was  made  by 
one  Alexander  S.  McKenzie,  the  husband  of  the  present 
f  laintiff,  to  one  Howard  B.  McAllister,  on  the  12th  Novem- 
ber, 1896,  to  secure  the  sum  of  $500  and  interest.  It  was  as- 
signed on  the  6th  March,  1897,  to  one  Hattie  F.  Clark,  wife 
of  Augustus  T.  Clark.  The  Clarks  a.«5si^ed  it  to  the  defend- 
ant, Mary  Ann  McLeod,  on  the  25th  February,  1907,  and  by 
various  conveyances  the  equity  of  redemption  became  vested 
in  the  present  plaintiff.  Her  husband  died  intestate  on  the 
11th  October,  1901,  leaving  three  children,  who  by  their 
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separate  conveyances  transferred  their  interest  in  the  equity 
of  redemption  to  the  plaintiff.  These  conveyances  are  dated 
respectively  as  follows:  October  13th,  1906;  March  29th, 
1907,  and  April  5th,  1907.  On  the  14th  March,  1907,  a 
little  over  a  month  after  the  mortgage  had  been  assigned 
to  the  defendant,  she  and  her  husband  gave  a  notice  of  sale, 
under  the  power  contained  in  the  mortgage,  to  take  place 
on  the  24th  of  April.  On  the  4th  of  April  the  plaintiff 
made  a  tender  of  w^hat  she  alleged  to  be  due  on  the  mort- 
gage and  expenses,  $414  in  all.  This  was  not  accepted. 
The  plaintiff  then  filed  this  bill,  and  on  her  application  I 
granted  an  injunction  staying  the  sale,  and  ordering  the 
$414  to  be  paid  into  Court,  where  it  still  remains,  sub- 
ject to  the  order  of  this  Court.  That  order  was  made  April 
15th,  1907,  and  the  money  was  paid  in  on  the  2'Oth  of  that 
month.  When  the  cause  came  down  for  hearing  I  referred 
it  to  a  referee  to  report  the  amount  then  due  on  the  mort- 
gage, as  well  as  the  amount  due  on  the  4th  April,  1907, 
when  the  alleged  tender  was  made.  The  Referee  has  re- 
ported that  on  the  4th  April,  1907,  the  sum  of  $355.53, 
and  on  the  4th  February,  1908,  the  sum  of  $372.67  was 
due,  including  in  both  cases  a  sum  of  $7  to  cover  the 
expenses  of  drawing  and  publishing  the  notice  of  sale. 
In  computing  the  amount  due  the  Referee  allowed  interest 
at  the  rate  of  8  per  cent,  as  stipulated  for  in  the  mortgage 
until  the  due  date  of  the  several  instalments,  and  on  over- 
due principal  at  the  rate  of  6  per  cent.  Exceptions  were 
filed  and  this  matter  now  comes  before  me  on  a  motion  to 
confirm  the  Referee's  report.  The  Referee  does  not  seem 
to  have  had  any  evidence  before  him  except  the  commis- 
sion issued  for  the  examination  of  Clark,  to  shew  the  pay- 
ments made  while  he  had  the  mortgage.  The  defendants 
filed  an  account  before  the  Referee  by  which  they  claimed 
for  principal  and  interest  due  February  4th,  1908,  $591.10 
as  against  $365.67  as  reported  by  the  Referee,  a  difference 
of  $225.43.  The  first  exception  relates  to  the  admissibility 
of  some  evidence  before  the  Referee  taken  under  the  com- 
mission. I  disposed  of  that  on  the  argument  adversely  to  the 
defendants.  The  second  exception  is  as.  follows : — "  Referee 
improperly  disallowed  simple  interest  at  the  rate  of  eight 
per  cent,  per  annum  after  each  instalment  became  due, 
although  evidence  is  that  each  payment  (except  one)  was 
for  interest  at  8  per  cent,  per  annum  by  agreement  after 
interest  was  due   from  time   to   time."     The   proviso  for 
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payment  in  the  mortgage  is  as  follows :  '^  Provided  always 
that  if  the  said  Alexander  S.  McKenzie,  his  heirs,  &c., 
f-hall  and  do  pay  unto  the  said  Howard  B.  McAllister,  his 
heirs,  &c.,  the  full  sum  of  $500  in  five  equal  annual  instal- 
ments of  one  hundred  dollars  each  with  interest  semi- 
annually thereon  at  8  per  cent.,  as  by  five  promissory  notes 
of  even  date  herewith  given/'  These  notes  are  made  pay- 
able '•  with  interest  semi-annually  at  eight  per  cent."  It 
was  not  denied  that  interest  under  a  proviso  such  as  this 
could  only  be  allowed  at  the  rate  of  6  per  cent,  on  payments 
overdue  as  settled  by  St.  John  v.  Rykert,  10  Can.  S.  C.  E. 
278,  and  The  Peoples  Loan  Co.  v.  Grant,  18  C.  S.  C.  B. 
262,  and  followed  in  this  Court  (prior  to  the  date  of  this 
mortgage)  in  Hanford  v.  Howard,  1  Ni  B.  Eq.  241,  unless 
there  was  some  binding  agreement  to  the  contrary.  There 
certainly  is  no  such  agreement  in  the  mortgage  itself, 
but  assuming  for  the  sake  of  argument  that  a  subsequent 
agreement  between  the  parties  could  be  made  in  consid- 
eration of  forbearance  or  some  other  good  consideration, 
charging  the  property  with  interest  by  way  of  damages 
after  default  at  a  rate  exceeding  the  statutory  rate,  has 
that  been  done  here?  The  defendants  set  up  in  their 
nrswer  that  such  an  agreement  was  made,  and  the  onus  of 
establishing  it  is  on  them.  I  think  I  may  assume  that  there 
never  was  any  such  agreement  made  either  orally  or  in  writ- 
ing. If  there  had  been,  the  fact  could  easily  have  been  proved. 
Am  I  to  infer  it,  and  if  so  upon  what  facts?  The  Re- 
feree has  simply  made  a  calculation  of  the  interest  on  the 
basis  that  six  per  cent,  was  to  be  the  rate  after  the  due 
date,  and  he  has  credited  payments  amounting  in  all  to 
$506.  The  defendants  dispute  not  only  the  correctness 
of  the  principle  upon  which  this  calculation  is  made,  inas- 
much as  8  per  cent,  instead  of  6  per  cent,  should  have 
been  allowed,  but  they  also  dispute  the  correctness  of  the 
amount  of  the  credits,  nnd  allege  that  the  $506  is  too 
much  by  $148.  I  have  no  doubt  whatever  that  the  $506 
is  the  correct  amount.  The  receipts,  endorsements  on  the 
notes,  and  the  positive  evidence  of  Clark  all  show  it,  and 
it  was  on  that  basis  the  defendants  themselves  arrived  at 
$405  as  the  amount  due  when  they  purchased  the  mortgage, 
and  which  they  paid  for  it.  The  other  point  is  not  so 
easily  disposed  of,  but  after  giving  the  matter  careful  con- 
sideration, I  have  come  to  the  conclusion,  under  the  pecu- 
liar circumstances  of  this  case,  that  the  plaintiff  has  no 
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just  ground  of  complaint  if  she  is  held  liable  for  the  in- 
terest at  the  higher  rate.  The  plaintiff  has  produced  re- 
ceipts for  the  eighteen  payments,  which  together  make  up 
the  $506  credited.  The  first  two  are  for  the  interest  due 
in  May  and  November,  1897,  before  default,  and  are  unim- 
portant. The  third  one  is  dated  June  13th,  1898,  and  ia 
"in  full  of  interest  on  mortgage  to  May  12th,  1898.''  All 
of  the  other*  receipts  down  to  that  of  November  12th,  1901, 
nine  of  them  I  think,  are  all  for  interest  in  full  to  a  cer- 
tain date,  or  are  on  account  of  interest  due  at  a  certain  date. 
The  receipt  dated  November  12th,  1901,  which  is  the 
last  in  that  particular  form,  is  as  follows:  "Rec'd  of  J.  D. 
McKenzie  thirty  dollars  interest  on  mortgage  to  date." 
These  receipts  all  given  by  Clark,  to  whom  all  the  payments 
were  made.  This  last  $30  made  $200  in  all  paid  up  to 
that  time  specifically  for  interest,  and  there  had  accrued 
due  up  to  that  time  $200,  if  the  8  per  cent  were  allowed,  as 
it  of  course  was.  One  of  the  notes  had  been  overdue  then 
for  four  years,  one  for  three,  one  for  two  and  one  for  one, 
and  the  remaining  note  fell  due  on  the  12th  November, 
1901.  Now  I  find  it  difficult  to  see  upon  what  principle 
such  a  pa}Tnent  can  be  recalled.  If  A.  voluntarily  pays  B. 
$100  in  full  for  interest  on  a  certain  mortgage  to  a  certain 
date,  and  both  parties  know  that  the  interest  is  calculated 
at  the  rate  of  8  per  cent.,  how  can  it  be  said  that  A.  has  not 
agreed  to  pay  it?  He  has  not  only  agreed  to  do  so  but  he 
has  actually  done  so,  and  in  the  absence  of  any  mistake  of 
fact  or  of  law — and  there  is  no  suggestion  here  of  either, 
there  is  certainly  no  evidence  of  either — I  think  such  a 
payment  ought  not  to  be  disturbed.  That  however  does  not 
necessarily  give  rise  to  an  inference  as  to  future  transactions 
of  a  similar  character,  where  the  precise  object  of  the 
payment  is  not  stated.  On  the  8th  February,  1904,  there 
was  a  payment  made  of  $50.  Of  this  $40,  according  to  the 
terms  of  the  receipt,  was  for  interest  and  $10  on  account  of 
principal.  On  the  16th  February,  1903,  $10  was  paid  on 
account  of  interest,  and  a  similar  sum  on  the  5th  July, 
1903.  These  two  with  the  forty  dollars  paid  on  the  8th 
February,  1904,  made  up  the  $80,  or  two  years'  interest  from 
November  12th,  1901,  to  November  12th,  1903.  The  last 
three  payments,  amounting  in  all  to  $216,  are  represented 
first  by  a  receipt  for  $66,  dated  December  7th,  1904,  which 
is  said  to  be  on  account  of  interest — one  is  for  $50,  dated 
December  7th,  1905,  and  the  last  for  $100  on  account.    By 
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these  receipts  it  may  be  said  the  plaintiff  has  neither  made 
nor  assented  to  anv  specific  appropriation  of  the  money, 
and  she  is  therefore  free  to  insist  upon  her  legal  rights  as 
to  the  statutory  rate  of  interest  after  November  12th, 
1903.  To  a  certain  extent  this  is  so.  When,  however,  in 
the  case  of  a  series  of  transactions  like  these,  between  mort- 
gagor and  mortgagee  in  reference  to  the  same  security, 
and  extending  over  a  period  of  ten  years,  for  more  than 
half  of  which  the  mortgagor  was  in  default,  you  find  them 
uniformly  adopting  a  certain  rate  for  the  calculation  of 
their  interest,  and  payments  are  made  on  that  basis,  and 
there  is  no  suggestion  of  mistake,  the  inference  is  not  un- 
natural that  as  to  later  payments. of  interest  on  the  same 
mortgage,  the  same  rate  has  been  agreed  to,  though  the 
evidence  of  the  fact  may  not  be  so  clear.  It  is  not  a  neces- 
sary inference,  but,  in  the  absence  of  evidence  to  the  con- 
irarv,  it  is  not,  I  think,  an  unreasonable  one.  Before  this 
suit  was  commenced  the  plaintiff  proceeded  to  make  a 
tender  of  the  amount  due,  and  in  doing  so,  her  solicitor  on 
her  behalf,  in  addition  to  offering  the  $414  tendered,  served 
the  defendants  with  a  formal  notice  signed  by  the  plain- 
tiff, in  which  is  shewn  how  the  $414  is  arrived  at.  After 
stating  her  desire  to  redeem  the  property  and  pay  all  the 
moneys  due  on  the  mortgage,  it  states  thus:  "I  herewith 
and  at  the  same  time  of  the  service  of  this  notice  upon 
you,  tender  you  the  said  Hugh  A.  McLeod,  and  you  the  said 
Mary  Ann  McLeod,  with  the  said  money  so  due  thereon 
(that  is  on  the  mortgage)  as  follows.  The  amount  due 
on  the  said  mortgage  at  the  date  of  assignment  to  you, 
and  which  amount  you  paid  for  the  said  assignment  $405  00 
"Interest  on  $405  from  February  26th,  1907,  to 

April  5th,  1907,  at  8  per  cent 3  46 

"  Costs  of  publishing  notice  of  mortgage  sale ....         4  00 


$412  46 


There  is  a  very  material  difference  between  the  amount 
due  if  interest  is  allowed  at  8  per  cent.,  and  the  amount 
if  it  is  allowed  at  6  per  cent.  The  plaintiff  in  serving  this 
notice  was  not  seeking  to  effect  a  compromise  of  some  dis- 
puted claim.  She  had  never  had  any  dealings  with  the 
defendants  in  reference  to  this  mortgage  at  all.  She  had 
all  the  receipts  in  her  possession,  she  knew  exactly  what 
she  had  paid.  She  knew  that  the  $405  paid  by  the  defend- 
ants, and  which  she  calls  "the  amount  due  on  the  said 
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mortgage  at  the  date  of  assignment  to  you,"  was  made  up 
by  allowing  interest  at  the  rate  of  8  per  cent.,  and  in  order 
to  compute  the  amount  due  at  the  time  of -the  offer,  she 
adds  the  subsequent  interest  computed  also  at  8  per  cent. 
Having  the  payments,  it  was  a  very  simple  calculation  to 
arrive  at  the  amount  due  for  principal  and  interest.  If  it 
is  made  up  on  a  6  j)er  cent,  basis  the  balance  will  be  some 
$80  less  than  what  this  tender  makes  it.  It  is  unreasonable 
to  suppose  the  plaintiff  or  her  solicitor  was  willing,  with- 
out being  even  asked  to  do  so,  to  throw  away  this  sum  for 
no  purpose  whatever.  I  regard  it  a^  a  deliberate  adoption 
of  that  amount  as  due,  and  as  strong  evidence  that  the 
plaintiff  recognized  a  liability  to  pay  interest  at  the  rate  of 
8  per  cent.,  and  was  willing  to  act  upon  it.  There  is 
another  circumstance  pointing  to  the  same  conclusion.  In 
]  ar.  4  of  her  bill  in  this  suit,  the  plaintiff  sets  out  the  as- 
signment of  the  mortgage  by  Clark  to  the  defendant  as  hav- 
ing been  made  for  the  sum  of  $405,  "being  the  amount 
then  due  for  principal  and  interest  under  and  upon  the  said 
mortgage."  These  are  not  words  of  recital  taken  from 
the  assignment,  for  they  are  not  there;  they  are  the  alle- 
gations of  a  fact  by  the  plaintiff  in  her  bill.  In  s.  12  the 
notice  oT  the  tender  is  set  out,  and  there  follows  an  alle- 
^•^ation  ''  that  there  wa.*^  tendered  and  offered  to  the  de- 
fendants the  sum  of  $414  of  lawful  money  of  Canada,  as 
the  amount  then  due  from  the  plaintiff  to  the  defendants 
under  and  upon  the  said  mortgage  in  part  recited  and  re- 
ferred to  in  the  second  paragraph  of  this  bill,  and  as  the 
consideration  for  which  the  plaintiff  was  entitled  to  have 
the  mortgage  cancelled."  And  in  the  interrogatories  the 
defendants  are  asked  this  question  in  s.  4:  '^Was  not  the 
sum  of  $405  the  amount  then  due  upon  said  mortgage,  and 
if  not,  what  amount  was  then  due  thereon?"  In  an  affi- 
davit made  by  the  plaintiff's  solicitor  verifying  the  bill  for 
the  purpose  of  applying  for  the  injunction,  he  states  the 
particulars  of  the  tender  which  he  made.  lie  says:  "I 
then  told  her"  (that  is  the  defendant,  Mary  A.  McLeod), 
"  that  I  had,  as  solicitor  for  Martha  D.  McKenzie,  the 
amount  of  $412.40  to  offer  her  the  said  Mary  Ann  McLeod 
and  the  said  Hugh  McLeod  to  pay  the  amount  as  far  as 
I  could  ascertain  what  was  due  for  principal,  interest  and 
costs  of  advertising  sale  of  property,  and  that  I  would, 
&c."  I  do  not  wish  to  be  considered  as  holding  that  a 
mere  tender  of  a  specific  sum  of  money  by  a  mortgagor  to 
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a  mortgagee  as  the  amount  due  on  the  mortgage  is  neces- 
sarily evidence  against  the  mortgagor  of  the  amount  due. 
The  circumstances  here  are  however  unusual.  The  only 
question  I  am  now  dealing  with  is  whether  the  plaintiff 
has  herself  fixed  or  assented  to  the  appropriation  of  the 
last  three  payments  to  the  payment  of  interest  computed  at 
the  rate  of  8  per  cent.,  as  she  had  done  in  reference  to 
previous  payments.  In  order  to  demonstrate  to  the  de- 
fendants that  her  tender  is  i  sufficient,  she  undertook  to 
show  how  she  makes  up  the  amount  then  due  on  the  mort- 
gage, and  she  takes  as  a  starting  point  the  $405  paid  by 
them  on  the  25th  February,  1907,  as  the  amount  due  at 
that  date,  and  she  adds  the  subsequent  interest  made  up 
at  8  per  cent.  In  the  notice  of  tender'  she  says :  "  The 
amount  due  on  this  mortgage  at  the  date  of  the  assign- 
ment to  you  and  which  amount  you  paid  for  the  assign- 
ment was  $405.^*  If  you  eliminate  the  question  of  mis- 
take, this  statement  can  only  be  true  on  the  theory  that 
the  pa}Tnents  in  question  were  made  like  the  previous 
ones  in  pursuance  of  an  agreement  to  pay  the  8  per 
cent,  interest,  which  must  be  inferred  from  the  circum- 
stances.  This  however  has  no  reference  to  future  trans- 
actions, and  I  am  disposed  to  think,  notwithstanding  that 
the  plaintiff  charges  herself  in  th^  notice  of  tender  with 
8  per  cent,  after  the  25th  February,  1907,  in  making  up 
the  amount  to  be  tendered,  she  is  not  bound  to  pay  over 
6  per  cent.  The  amount  due  for  principal  and  interest 
I  state  as  follows: — 

Principal $600  00 

Interest  at  8  per  cent,  from  November  12th,  1896, 
to  February  25th,   1907,  at  8  per  cent.,   10 

yeaik  and  105  days   411  61 

Interest  from  February  25th,  1907,  to  4th  April, 

1907,  38  days  at  6  per  cent 3  12 


• 


B914  63 
Deduct   payments    506  00 

Amount  due  April  4th,  1907 $408  63 

The  amount  due  on  the  4th  February,  1908,  will  be 
$433.78,  made  up  as  follows: 

Principal 1^500  00 

Interest  at  8  per  cent,  from  November  12th,  1896, 

to  February  25th,  1907,  10  years  and  105  days    411  51 
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Interest  from  February  25th,  1907,  to  February 

4th,  1908,  344  days  at  6  per  cent 28  27 

$939  78 
Deduct  payments 506  00 

Amount  due  on  February  4th,  1908 $433  78 

As  to  the  charges  claimed  by  the  defendants  amounting 
in  all  to  $48.55,  the  Referee  allowed  two:  $3  charged  for 
preparing  the  notice  of  sale  for  publication,  and  $4  paid 
for  publishing  it.  These  are  the  amounts  charged  by  the 
defendants'  solicitor  for  these  services,  and  there  is  no 
evfdence  that  any  other  services  were  performed.  I  think 
the  Referee  was  right  in  rejecting  the  others.  Adding  this 
$7  to  the  above  balances  there  was  due  on  all  accounts  on 
the  4th  April,  1907,  when  the  tender  was  made,  $415.63, 
and  on  the  4th  February,  1908,  $440.78. 

I  come  now  to  the  question  of  costs,  and  first  as  to  the 
alleged  tender.  That  the  plaintiff^s  solicitor  in  his  inter- 
view of  the  4th  April  with  the  defendants  had  a  bona  fide 
intention  of  paying  them  all  to  which  they  were  entitled 
under  this  mortgage  there  can  be  no  doubt.  He  had  the 
money  with  him  for  the  purpose;  he  made  no  objection  to 
the  defendants'  own  method  of  making  up  the  account.  It 
is  equally  clear  to  my  mind  that  they  placed  every  obstacle 
in  the  way  which  they  could,  and  that  before  the  suit  was 
commenced  as  well  as  afterwards  there  seems  to  me  to  have 
been  one  principal  object  in  view — to  make  this  suit  as 
expensive  and  oppressive  as  possible.  It  is  not  necessary 
to  inquire  whether  or  not,  in  view  of  the  defendants'  abso- 
lute refusal  to  give  any  information  as  to  their  expenses,  the 
tender  might  not  be  considered  sufficient  as  to  amount, 
because  I  thiAk  it  did  not  amount  to  a  legal  tender  by 
reason  of  the  condition  attached  to  it.  There  is  no  doubt 
from  the  evidence  as  well  as  from  the  terms  of  the  notice 
to  which  I  have  already  referred,  that  the  offer  to  pay 
was  accompanied  with  the  condition  that  the  release  should 
be  given.  Mr.  Richardson,  who  made  the  tender,  was  asked 
the  following  question:  "Did  you  not  say  it  was  on  condi- 
tion of  having  that  signed '^  (that  is  the  discharge)  "that 
yon  would  pay  the  money  ?"  His  answer  was :  "  I  said  upon 
condition  of  the  mortgage  being  discharged  I  would  pay 
the  money.'*  This  placed  the  defendants  in  a  position  where 
they  were  obliged  to  refuse  the  money,  because  if  they  ac- 
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ceptcd  it  and  executed  the  release,  the  whole  matter  would 
be  closed  whether  the  amount  was  correct  or  not.  The 
case  must  therefore  be  treated  as  though  no  tender  had 
been  made.  The  general  doctrine  as  to  costs  in  cases  of 
til  is  kind  is  laid  down  in  Cotterell  v.  Stratton,  8  Ch.  Ap. 
21)5.  Lord  Selborne  there  says:  "The  right  of  a  mort- 
gagee in  a  suit  for  redemption  or  foreclosure  to  his  general 
costs  of  suit,  unless  he  has  forfeited  them  by  some  impro- 
per defence  or  other  misconduct,  is  well  established,  and 
does  not  rest  upon  the  exercise  of  that  discretion  of  the 
Court,  which,  in  litigious  causes,  is  generally  not  subject 
to  review.  The  contract  between  mortgagor  and  mortgagee, 
as  it  is  understood  in  this  Court,  makes  the  mortgage  a 
security  not  only  for  principal  and  interest,  and  such  ordin- 
ary charges  and  expenses  as  are  usually  provided  for  by 
the  instrument  creating  the  security,  but  also  for  the 
costs  properly  incident  to  a  suit  for  foreclosure  or  redemp- 
tion. .  .  .  These  rights,  resting  substantially  upon  con- 
tract, can  only  be  lost  or  curtailed  by  such  inequitable  con- 
duct on  the  part  of  the  mortgagee  or  trustee  as  may  amount 
to  a  violation  or  culpable  neglect  of  his  duty  .under  the 
contract.  ...  A  decree,  therefore,  in  a  redemption  suit, 
which  disallows  the  costs  of  the  mortgagee,  is  of  right 
appealable,  and  if  appealed  against,  can  only  be  supported 
by  proof  of  special  circumstances  sufficient  to  justify  such 
a  departure  from  the  ordinary  course  of  the  Court.  That 
there  may  be  such  circumstances  is  undeniable;  the  ques- 
tion is  whether  they  exist  in  this  case.^^  In  Cliff  v.  Wads- 
worth,  2  Y.  &  C,  Chan.  K.  598,  the  Vice-Chancellor  says: 
"  A  mortgagor  is  entitled,  like  every  other  man,  to  be  pro- 
tected against  litigious  and  unreasonable  conduct.''  I  shall 
as  briefly  as  I  can,  give  the  facts  and  circumstances  which 
have  led  me  to  make  the  order  as  to  costs  which  I  am  about 
to  pronounce.  It  appears  from  the  evidence  and  what  took 
place,  that  the  defendant  Mrs.  McLeod  was  very  anxious 
to  obtain  control  of  this  property,  and  that  it  was  to  en- 
able her  to  accomplish  this  object  that  she  purchased  this 
mortgage.  She  actually  borrowed  the  money  for  the  pur- 
pose, and  according  to  her  evidence  she  paid  for  expense  in 
getting  the  assignment  the  sum  of  $25.  The  purchase  was 
certainly  not  made  as  an  investment.  The  assignment  was 
executed  in  Colorado  on  the  25th  February,  1907,  and  it 
was  registered  on  the  15th  March,  1907.  The  plaintiff  was 
in  arrear  in  her  payments;  the  last  one,  made  shortly  before 
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the  assignment  was  made,  only  reduced  the  original  loan  by 
about  $100.  Without  notifying  the  plaintiff  of  the  assign- 
ment, or  making  any  application  to  her  for  payment  or  com- 
municating to  her  in  any  way,  the  defendants  caused  a 
notice  of  sale  to  be  published  in  the  St.  Croix  Courier  of 
the  21st  of  February,  to  take  place  on  the  24th  April,  one 
month  being  the  shortest  time  for  a  notice  of  sale  required 
by  the  mortgage.  So  soon  as  the  plaintiff  learned  of  this 
she  consulted  with  her  solicitor,  and  she  immediately  set 
to  work  to  ascertain  the  amount'  which  the  defendants 
claimed,  so  that  it  might  be  paid.  Both  the  defendants 
and  their  solicitor  after  some  delay,  absolutely  refused  to 
give  any  information  as  to  the  amount  of  their  claim,  not 
only  as  to  the  amount  unpaid  for  principal  and  interest,  but 
also  the  amount  claimed  for  expenses.  The  answer  put  in 
raises  defences  which  no  one  attempted  to  support  in 
addition  to  the  one  as  to  the  rate  of  interest.  Its  unneces- 
sary length,  filled  as  it  is  by  repetitions,  long  quotations 
and  irrelevant  matter,  I  hope  the  taxing  master  will  not 
lose  sight  of  in  taxation.  The  defendants  then  filed  long 
interrogatories  for  the  plaintiff's  examination.  Her  answer 
was  not  even  read  or  used  in  any  way.  In  order  to  avoid 
the  expense  of  issuing  a  commission  to  Colorado  to  prove  by 
Clark  the  payments  which  had  been  made  to  him,  and 
about  which  there  was  really  no  dispute,  and  the  evidence 
of  which  the  defendant  had  seen  and  knew  all  about  and 
had  acted  upon,  the  plaintiff  gave  notice  to  admit  facts. 
The  defendants  refused  to  admit,  and  the  commission  was 
issued.  Then  shortly  before  the  hearing  the  defendant  who 
had  already  answered  filed  a  disclaimer,  and  he  now  asks  for 
his  costs.  There  was  in  reality  nothing  to  dispute  about 
except  the  amount  due,  and  this  involved  so  little  room  for 
differences  when  once  the  rate  of  8  per  cent,  was  conceded, 
that  five  minutes  conference  should,  and  with  reasonable 
men,  would,  have  settled  it.  The  defendants'  actions 
throughout  look  like  a  deliberate  attempt  by  accumulating 
costs,  so  to  increase  the  burthen  upon  this  plaintiff  as  to 
place  the  redemption  of  her  property  beyond  her  reach.  If 
there  had  been  a  sufficient  and  unconditional  tender  the 
defendants  would  have  been  saddled  with  the  costs  of 
this  litigation,  and  the  money  which  has  been  paid  into 
Court  would  have  stopped  the  interest:  Robarts  v.  Jefferys, 
8  L.  J.  Cban.  137. 

▼OL-    V.    E.L.R.  NO.  8 — 12 
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The  bill  will  be  dismissed  against  the  defendant  Hugh 
A.  McLeod  without  costs.  The  defendant  must  pay  the 
costs  of  the  three  overruled  exceptions,  and  get  the  costs 
of  the  other.  The  defendant  must  also  pay  the  costs  of 
the  plaintiif's  answer  to  the  defendants'  interrogatories, 
and  lose  the  costs  of  this  hearing.  The  cost  oi  the  commis- 
sion will  be  disposed  of  by  the  clerk.  Otherwise  she  must 
have  her  general  costs  of  suit.  When  taxed  they  will  be 
added  to  the  mortgage  balance,  and  the  money  in  Courts 
so  far  as  it  will  go,  will  be  used  in  payment  and  the  balance 
as  ascertained  by  the  clerk  will  bear  interest  at  the  rate 
of  6  per  cent,  from  20th  April,  1907,  when  the  money  was 
paid  into  Court  for  the  defendants*  protection  and  which 
she  might  have  had  at  any  time  on  application. 

There  will  be  the  usual  order  as  to  redemption  by  pay- 
ment of  the  balance. 


BOMDnon  OF  CANADA. 

supreice  oourt. 

May  5th,  1908. 

THE  KING  V.  ARMSTRONG. 

Oovemment  Railway — Injury  to  the  Person — Negligence — 
Section  20  (c)  of  the  Exchequer  Cotfirt  Act,  R.  S,  C.  c. 
HO — Liability  of  Crown — Widow's  Right  of  Action, 

Appeal  from  a  judgment  of  the  Exchequer  Court  of 
Canada. 

The  CHiEt*  Justice: — ^I  am  of  opinion  that  this  appeal 
should  be  dismissed  with  costs. 

Davies,  J.: — ^I  agree  in  the  conclusion  as  to  the  main 
facts  reached  by  the  trial  Judge  that  Charland  failed  pro- 
perly to  set  and  lock  the  switch.  I  have  gone  carefully 
over  the  evidence  and  have  reached  the  conclusion  that 
the  switch  was  not  at  the  time  in  good  working  order.  Had 
it  been  so,  Charland^s  attempts  effectively  to  set  the  switch 
would  have  been  successful.  He  brought  the  crank  to  its 
proper  place  and  set  the  safety  hasp  in  its  proper  notch. 
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This  was  not  done^  as  he  says  himself,  without  difficulty  and 
trouble,  a  fact  which  Bruce's  evidence  fully  supports.  It 
seems  reasonably  certain,  however,  that  while  Charland  was 
successful  in  putting  the  switch  crank  in  place  and  setting 
the  safety-hatch,  such  action  which,  in  the  case  of  the  switch 
crank  and  attachments  being  in  good  working  order,  would 
have  resulted  in  placing  the  switch-rails  flush  with  the  rails 
on  the  main  line,  did  not  do  so.  The  switch-crank  and  the 
safety  notch  were  set  properly  for  the  main  line,  and  the 
target  so  indicated,  but  owing  to  some  breakage  or  defect 
in  the  attachments,  aggravated  possibly  by  the  snow  which 
had  fallen  that  morning  to  a  depth  of  about  three  inches, 
I  conclude  from  the  evidence  that  the  switch-rails  did  not 
move  in  unison  with  the  crank  and  were  not  made  flush 
either  with  the  main  line  or  the  switch-line.  I  think  the 
evidence  of  Bruce  and  Charland,  the  two  men  in  the  best 
position  to  judge,  shews  that  the  switch-crank  appeared 
properly  set  for  the  main  line,  and  that  the  target  so  indi- 
cated, but  neither  of  them  were  able  to  say  that  they  looked 
to  see  whether  the  switch-rails  had  swung  so  as  to  be  flush 
with  the  main  rails  as,  if  the  attachments  had  been  in  order, 
would  have  been  the  case.  Bruce  was  too  far  away  to  see 
as  to  the  rails  being  flush,  and  Charland,  who  was  on  the 
spot,  says  he  did  not  look.  Considering  the  trouble  and 
difficulty  he  had  in  getting  the  switch-crank  and  the  safety 
hasp  in  their  places,  I  think  it  was  negligence  on  his  part 
not  to  have  looked  and  seen  whether  the  switch-rails  had, 
after  all  his  labour  and  efforts,  swung  to  their  proper 
place. 

If  the  crank  and  safety  hasp  were  set  as  he  describes, 
and  Bruce  confirms,  and  the  target  indicated  that  the  main 
line  was  open,  no  blame  whatever  could  be  attached  to 
the  deceased  engineer  for  continuing  on  his  course.  Char- 
land's  evidence  of  the  trouble  he  had  with  the  switch  lends 
great  colour  to  the  positive  evidence  of  Bruce  as  to  what 
he  saw  and  the  expert  evidence  of  Houston  as  to  how  the 
accident  occurred. 

I  think  the  evidence  of  Bruce,  who  was  standing  on  the 
station  platform .  looking  at  the  approaching  engine ;  of 
Mitchell,  the  conductor  of  the  train,  who  saw  the  marks  of 
the  wheels  on  the  ties,  and  of  the  expert  witness  Houston, 
the  track  master,  prove  that  the  accident  started  at  the 
junction  of  the  switch-rail  with  the  main  line  rail,  and  not 
at  the  frog  as  submitted  by  the  Crown.    Bruce  says  he  saw 
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the  front  wheels  of  the  engine,  at  this  point  of  the  switch, 
mount  the  rails,  which  would  not  have  taken  place  had  the 
switch-rails  heen  set  true  for  the  main  line,  although  the 
indicator  or  switch-signal  so  pointed. 

I  conclude  from  the  evidence  of  the  conductor,  Mitchell, 
that  the  engineer,  Goddard,  as  he  got  up  to  the  switch, 
observed  that  notwithstanding  Ithe  target .  indicated  the 
main  line  was  open,  the  rails  were  not  right,  and  that  he 
immediately  applied  the  brakes,  which  action  might  have 
had  something  to  do  in  helping  on  but  unfortunately  did 
not  prevent  the  accident,  and,  in  any  case,  is  not  charged 
as  negligence  on  his  part. 

In  the  result,  my  conclusion  is  that  the  accident  was 
neither  caused  nor  contributed  to  by  any  negligence  of 
Goddard's,  but  that,  as  the  evidence  shews,  the  working 
parts  of  the  switch  must  have  been  out  of  order  before  the 
accident,  or  were  put  out  of  order  by  Charland's  working 
them  at  the  time;  that  their  defective  working  condition 
was  probably  contributed  to  by  the  fall  of  snow,  that  Char- 
land  managed,  with  effort  and  after  trouble,  to  get  the 
crank  and  safety  hasp  in  their  places,  but  was  not  success- 
ful in  bringing  the  rails  of  the  switch  and  main  line  to- 
gether, and  that  this  failure  which  he  negligently  left  un- 
observed caused  the  accident,  no  negligence  being  attribut- 
able to  the  deceased  engineer. 

On  all  the  legal  points  debated  so  fully  at  bar  I  am 
in  agreement  with  the  conclusion  of  the  learned  trial  Judge. 
I  think  our  previous  decisions  have  settled,  as  far  as  we 
are  concerned,  the  construction  of  the  clause  (c)  of  the 
16th  section  of  the  "Exchequer  Court  Act,'^  and  deter- 
mined that  it  not  only  gave  jurisdiction  to  the  Exchequer 
Court,  but  imposed  a  liability  upon  the  Crown  which  did  not 
previously  exist,  and  also  that  such  liability  was  to  be  de- 
termined by  the  general  laws  of  the  several  provinces  in 
force  at  the  time  such  liability  was  imposed,  and  that  the 
case  at  bar  is  within  the  provision  of  the  above  cited  amend- 
ment. 

I  also  agree  on  the  authority  of  Miller  v.  The  Grand 
Trunk  Bailway  Co.,  [1906]  A.  C.  187,  which,  in  my  opin- 
ion, governs  this  case,  that  the  defence  raised  by  the  Crown 
of  the  deceased  having  obtained  satisfaction  or  indemnity 
within  the  meaning  of  article  105f)  of  the  Civil  Code  by 
reason  of  flip  annual  contribution  made  by  the  Intercolonial 
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Railway  Employees'  Relief  and  Insurance  Association,  Class 
C,  cannot  be  sustained. 

I  also  concur  with  the  trial  Judge  that  our  decisions  are 
binding  upon  us  to  the  effect  that  the  doctrine  of  contribu- 
tory negligence  (so  called)  only  applies  in  the  Province  of 
Quebec  to  the  mitigation  of  the  damages  which  would  other- 
wise be  recovered  by  the  injured  party,  and  does  not  operate 
to  defeat  his  action. 

The  appeal  should  be  dismissed  with  costs. 

Idington,  J. : — ^I  cannot  find  as  a  fact  that  the  deceased 
engine-driver  so  neglected  his  duty  as  to  render  his  conduct 
contributory  to  his  own  death. 

The  application  of  the  emergency  brakes  indicates  he 
saw  what,  if  he  had  seen  sooner,  might  have  averted  the 
accident. 

I  cannot,  however,  say  upon  the  whole  evidence  that 
his  failure  to  see  sooner  was  the  result  of  negligence. 

As  to  the  other  questions  raised  we  are  bound  as  to 
some  of  them,  I  think,  by  decisions  here,  and,  as  to  others, 
by  the  decisions  in  the  Privy  Council,  and  cannot  interfere. 

The  appeal  as  a  result  fails  and  should  be  dismissed 
with  costs. 

Maclennan,  J. : — ^I  agree  in  the  opinion  of  Mr.  Justice 
Davies. 

Duff,  J.: — The  contentions  advanced  by  the  appellant 
are,  with  the  exception  of  one  which  I  am  about  to  discuss, 
fully  dealt  with  by  the  learned  trial  Judge,  and,  as  I  entirely 
agree  with  his  reasoning  and  his  conclusions,  it  is  not  neces- 
sary that  I  should,  save  as  to  that  exception,  say  anything 
further  about  them. 

A  contention  not  referred  to  by  the  learned  Judge  and 
apparently  but  little  discussed  at  the  trial,  was  pressed  upon 
us,  viz.,  that  the  negligence  of  the  deceased,  Holsey  Cleve- 
land Goddard,  is  an  answer  to  the  action.  That  contention 
necessarily,  in  the  circumstances,  proceeds  upon  the  proposi- 
tion that  a  person  situated  as  Goddard  was,  and  observing 
the  rules,  must  have  seen  that  the  switch  was  set  for  the 
sidinfi:. 

There  seem  to  be  insuperable  obstacles  in  the  way  of 
giving  effect  to  that  contention  at  this  stage.  The  evid- 
ence, for  example,  of  the  witness  Bruce,  put  forward  by  the 
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Crown  as  a  substantial  part  of  the  defence,  was  to  the 
effect  that  the  witness  observed  the  signal  at  the  s^v^tch 
immediately  before  the  approach  of  Goddard's  train,  and 
that  it  appeared  to  be  set  for  the  main  line.  In  view  of 
that  evidence  it  is  quite  impossible  to  say  that  the  im- 
plied finding  of  the  learned  trial  Judge  on  this  point  is 
a  finding  so  clearly  erroneous  as  to  justify  the  reversal  of  it. 
Appeal  dismissed  with  costs. 

E.  L.  Newcombe,  solicitor  for  the  appellant. 
Lafiamme  and  Mitchell,  solicitors  for  the  respondent. 


NEW  BRUirSWICK. 

Full  Court.  February  7th,  1908. 

PAYSON  v.  EQUITY  FIRE  INS.  CO. 

Insurance — Fire  Policy — Loss — Appraisement — Siib mission 
to  Arbitration — Waiver  by  Company  of  Defence — Condi- 
tion— Premises  left  Vacant  for  over  Thirty  Days — Suffi- 
ciency of  Proofs  of  Loss — Verdict  of  Jury  Set  aside. 

Action  for  a  loss  on  a  fire  policy  tried  before  Mr.  Jus- 
tice Landry  and  a  jury  at  last  Carleton  circuit.  Verdict  for 
plaintiff. 

Pursuant  to  leave  reserved  motion  was  made  in  Michael- 
mas term  last  to  set  aside  this  verdict  for  the  plaintiff 
and  enter  a  verdict  for  the  defendant  or  for  a  new  trial. 

F.  B.  Carvell,  K.C.,  for  plaintiff. 
H.  A.  Powell,  K.C.,  for  defendant. 

The  following  judgments  were  now  delivered: — 

Landry,  J.,  (dissenting): — The  facts  of  this  case  are 
sufficiently  detailed  in  the  judgment  which  the  Couri^  de- 
livered by  my  brother  McLeod,  to  make  it  unnecessary  for 
me  to  repeat  them. 

Section  168  of  c.  203  Bevised  Statutes  of  Ontario  1897, 
sets  forth  in  full,  conditions  of  an  insurance  contract,  and 
makes  those  conditions  binding  on  the  insurer,  and  fur- 
ther enacts  that  "no  stipulation  to  the  contrary,  or  pro- 
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viding  for  any  variation,  addition,  or  omission,*  shall  be  bind- 
ing on  the  insured,  unless  evidenced  in  the  manner  pre- 
scribed bv  ss.  169  and  170/*  The  contract  entered  into 
in  this  case  is  the  statutory  conditions  embodied  in  that 
section  168,  and  which  conditions  are  all  written  in  the 
body  of  the  policy,  and  some  variations  and  additions  en- 
dorsed on  the  policy,  in  accordance  with  ss.  169  and  170. 
A  question  was  discussed  as  to  whether  the  laws  of  Ontario 
should  control  in  the  interpretation  of  this  contract.  I 
believe  the  contracting  parties  intended  such  to  be  the  case, 
and  so  contracted.  Sections  169  and  170  read  in  part — 
such  facts  as  are  material  to  this  case — as  follows: — 

169.  "  If  the  insurer  desires  to  vary  the  said  conditions 
or  to  omit  any  of  them,  or  to  add  new  conditions,  there 
shall  be  added  on  the  instrument  of  contract  containing  the 
printed  statutory  conditions,  words  to  the  following  effect, 
printed  in  conspicuous  type  and  in  ink  of  a  different 
colour : — 

VARlAttONS  IN  Ck)NDITIONS. 

"  This  policy  is  issued  on  the  above  statutory  conditions 
with  the  following  variations  and  additions: 

"  These  variations  (or  as  the  case  may  be),  are  by  virtue 
of  the  Ontario  Statute  in  that  behalf,  in  force  so  far  as, 
by  the  Court  or  Judge  before  whom  a  question  is  tried  re- 
lating thereto,  they  shall  be  held  to  be  just  and  reasonable 
to  be  exacted  by  the  company.     60  V.  c.  36-169. 

"170.  No  such  variation,  addition  or  omission,  shall, 
unless  the  same  is  distinctly  indicated  and  set  forth,  in  the 
manner  or  to  the  effect  aforesaid,  be  legal  and  binding  on 
the  assured;  and  no  question  shall  be  considered  as  to 
whether  any  such  variation,  addition  or  omission  is  under 
the  circumstances,  just  and  reasonable,  but  on  the  contrary, 
the  policy  shall,  as  against  the  insurer,  be  subject  to  the 
statutory  conditions  only,  unless  the  variations,  additions 
or  omissions  are  distinctly  indicated  and  set  forth  m  the 
manner  or  to  the  effect  aforesaid.** 

The  variations  and  additions  endorsed  on  the  policy 
were  in  my  opinion,  made  a  part  of  the  contract,  but  sub- 
ject entirely  to  such  interpretation,  and  having  only  such 
effect,  as  would  be  given  them  by  that  c.  203. 

For  a  better  understanding  of  the  questions  involved  in 
this  case,  it  is  perhaps  necessary  to  repeat  here  in  part,  the 
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3rd  statutory  condition  found  in  the  body  of  the  policy, 
its  variation  as  found  endorsed  on  the  policy  and  the  27th 
new  condition  also  endorsed. 

Third  statutory  condition  in  body  of  policy:  "  Any  change 
material  to  the  risk  .  .  .  shall  avoid  the  policy  .  .  . 
unless  the  change  is  promptly  notified,  etc."     .     .     . 

Third  statuton'  condition  varied  bv  indorsement:  "Anv 
change  of  occupancy  or  non-occupancy  shall  be  deemed  a 
change  material  to  the  risk." 

Twenty-seventh  new  condition  endorsed:  "If  any  build- 
ing herein  described  become  vacant  or  unoccupied  and  so 
remains  for  the  space  of  30  days,  etc.,  this  policv  shall  be 
void.'^ 

It  seemi^  dearlv  established  by  these  citations  that  the 
contract  between  the  parties  on  the  question  involved  was 
before  the  endorsed  variations  and  addition,  that:  "Any 
change  material  to  the  risk,  etc.,  shall  avoid  the  policy, 
8.-S.  3  of  s.  168;  and  that  materiality  was  a  question  of 
fact  for  the  jury  (s.-s.  3  of  s.  144,  c.  g03).'" 

The  3rd  condition,  however,  is  varied  by  an  endorsement 
on  the  back  of  the  policy  to  read  that  the  change  com- 
plained of  in  this  case  will  be  material  to  the  risk,  thus 
taking  the  question  of  materiality  out  of  the  hands  of  the 
jury,  and  declaring  it  by  the  contract  to  exist.  Left  in  that 
way,  no  doubt  would  seem  to  be  entertained  that  the  parties 
contracted  that  if  the  insured  premises  become  vacant  for 
the  space  of  30  days  the  policy  would  become  void.  But 
the  other  endorsement  on  the  policy,  "  these  variations  are," 
etc.,  in  force  "  so  far  as  by  the  Judge  they  shall  be  held 
to  be  just  and  reasonable  to  be  exacted  by  the  company," 
leaves  it  to  the  trial  Judge  to  first  pronounce  on  the  rea- 
sonableness and  justice  of  the  variations  and  addition. 
Should  he  decide  that  the  variation  and  addition  are  just 
and  reasonable  in  this  case,  the  jury  would  not  have  to 
pronounce  on  the  materiality  of  the  change,  because  the 
parties  contracted  that  such  change  would  be  material. 
Should  the  Judge  declare  the  variations  and  addition  not 
reasonable  and  not  just,  then  the  materiality  of  the  change 
relied  on  by  the  defendant  to  annul  the  policy  must  be  left 
to  the  jury.  Under  the  above  cited  stipulation  endorsed 
on  the  policy,  I  become  charged  with  the  duty  of  saying 
whether  this  variation  and  addition  are  reasonable  and 
just.  I  had  some  doubts  then,  but  a  closer  study  of  the 
case  has  removed  these   doubts   as  to  the   reasonableness 
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and  justice  of  the  variation  and  addition.  For  the  purposes 
of  the  caijse  at  nisi  prius  I  decided  that  they  were  not  rea- 
sonable and  just,;  that  decision  left  the  contract  exactly 
as  if  the  variation  and  addition  had  not  been  endorsed,  and 
by  virtue  of  s.-s.  3  of  s.  144  cited  above,  the  materialty  of 
the  change  had  to  be  pronounced  by  the  jury.  If  I  was 
wrong  in  my  finding  that  the  variation  and  addition  were 
not  reasonable  and  just,  then  I  agree  that  the  verdict  should 
be  for  the  defendant. 

Let  me  analyse  some  of  the  reasons  that  led  me  to  give 
the  decision  I  did.  The  house  insured  became  unoccupied 
and  remained  unoccupied  for  some  months.  Then  it  be- 
came again  occupied,  and  it  was  during  the  last  occupancy 
that  the  fire  occurred.  No  proof  was  given  that  the  build- 
ing so  occupied  when  the  fire  took  place,  had,  by  reason  of 
its  having  been  for  a  time  vacant,  become  a  greater  risk 
at  the  time  the  loss  occurred.  If  it  is  permissible  to  look 
to  the  conditions  existing  when  the  fire  occurred,  and  not  to 
be  entirely  guided  by  those  existing  when  the  contract  was 
entered  into,  it  is  easily  determined  that  the  company  were 
not  at  all  prejudiced  by  the  unoccupancy  of  the  building. 
Therefore  a  condition  exacted  on  the  part  of  the  company 
which  in  no  way  prejudicially  affected  their  rights  or  in 
no  way  prejudiced  them,  seems  to  me  to  be  an  unjust  and 
unreasonable  condition;  particularly  would  it  be  so  when 
express  legislation  agreed  by  the  contract  as  controlling 
this  point,  existed  to  the  eflFect  that  the  materiality  of  the 
changed  condition  was  to  be  left  to  the  decision  of  a  jury. 
It  does  not  seem  reasonable  that  a  company  which  is  bound 
by  statute,  or  which  makes  itself  bound  by  contracting  in 
the  terms  of  a  statute,  to  leave  certain  matters  of  fact  to 
a  jury,  should  exact  a  condition  taking  the  determination 
of  that  fact  from  the  jury  on  the  happening  of  an  event 
that  in  reality  creates  no  prejudice  to  them  whatever.  It 
was  just  to  prevent  such  an  injustice  that  the  Ontario 
statute  was  passed  in  that  respect.  And  it  is  a  fair  assump- 
tion that  it  was  for  the  same  purpose  that  the  contracting 
parties  embodied  in  that  respect  the  statutory  conditions 
in  this  contract.  The  statute  says  in  effect:  The  materi- 
ality of  changed  conditions  will  be  a  question  for  the  jury, 
and  if  the  insurer  wants  to  vary  the  enactment  that  vari- 
ation can  only  be  effectual  in  case  the  Judge  says  it  is  a 
reasonable  and  just  variation.  Can  a  Judge  say  reasonably 
that  it  is  under  such  circumstances,  reasonable  and  just  for 
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the  insurer  to  change  the  statutory  conditions  hy  having  it 
declared  as  part  of  the  contract  that  his  responsibility  will 
tease  on  the  happening  of  an  event  which  in  no  way  pre- 
judices him.  Now  what  is  the  Judge  to  consider  to  arrive 
at  a  conclusion  as  to  the  justness  and  reasonableness  of 
the  conditions?  Section  170  of  the  Ontario  Act,  speaking 
of  the  consideration  to  be  given,  says:  "No  question  shall 
be  considered  as  to  whether  such  variation,  addition  or 
omission  is  under  the  circumstances  just  and  reasonable/^ 
It  does  not  say  "was/'  If  it  had  been  intended  to  be  con- 
fined to  the  time  of  entering  into  the  contract  the  word 
'*'  was  "  would  be  much  more  clear  and  applicable.  Besides  we 
read  in  the  statute  and  contract :  " .  .  .  thev  shall  be 
held  to  be  just  and  reasonable'*  ...  If  intended  to 
be  confined  to  the  time  of  making  the  contract,  these  words 
would  be  more  apropos;  .  .  .  they  shall  be  held  to 
have  been  just  and  reasonable.  Then,  again,  I  am  not  pre- 
pared to  acquiesce  fully  in  the  finding  that  even  looking 
at  the  conditions  as  they  existed  when  the  contract  was 
entered  into,  the  varied  condition  and  addition  were  rea- 
sonable and  just.  As  the  true  interpretation  of  the  meaning 
of  a  contract  is  the  correct  definition  to  be  given  to  the 
intentions  of  the  contracting  parties,  so  should  the  same 
considerations  be  the  guide  for  saying  whether  the  varia- 
tion and  the  addition  are  reasonable.  There  can  be  no 
doubt,  I  presume,  that  the  intention  of  the  parties  in  sub- 
scribing to  the  indorsements  on  the  policy  was  to  relieve 
the  company  from  liability  in  case  a  fire  occurred  while  the 
premises  were  unoccupied.  Any  other  intention  or  view 
implies  unreasonableness.  If  that  was  the  intention  why  give 
a  different  effect  to  the  contract  than  that  intended?  If  it 
was  the  intention — and  if  it  was  not  the  intention  the  con- 
dition becomes  unreasonable  and  unjust — ^then  a  finding  is 
not  free  from  doubt  which  establishes  this  doctrine:  that 
because  the  defendants  may  reasonably  ask  to  be  relieved  of 
responsibility  in  case  the  risk  should  increase  it  becomes 
reasonable  and  just  that  they  should  stipulate  a  ceasing  of 
their  liability  under  circumstances  when  the  risk  was  not 
increased.  The  statute  was  intended  to  prevent  companies 
interposing  unfair,  unjust  and  unreasonable  conditions  to 
which  they  could  technically  but  with  safety  appeal  to  de- 
feat a  suit  when  the  true  reasons  for  defending  could  not 
with  equal  safety  be  resorted  to.  In  this  case  the  defence 
was  only  resorted  to  as  a  safe  technicality,  other  motives 
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existing  for  refusing  to  pay.  I  am  convinced  that  the  ad- 
dition and  variation  are  unjust  to  the  assured  who  paid 
his  premium  for  an  existing  risk  and  who  was  not  to  be 
protected  against  the  same  risk  during  the  time  for  which 
he  insured.  A  reasonable  and  just  stipulation  under  ordin- 
ary conditions  might  be  to  contract  that  if  the  insured 
premises  burned  or  be  damaged  by  fire  during  a  period  of 
inoccupancy,  the  insurer  would  not  be  responsible  for  the 
loss,  but  to  contract  that  a  vacancy,  whether  it  imposes 
greater  risk  or  not,  will  relieve  the  insurer  from  respon- 
sibility is,  in  my  opinion,  unreasonable,  unjust  and  unfair. 
Having  declared  the  conditions  and  variation  that  govern 
this  present  cai=ic  unjust  and  unreasonable,  and  the  ' 
jury  having  answered  in  effect  that  the  risk  when  the  fire 
occurred  was  no  greater  than  when  assumed,  I  think  the 
rule  to  set  aside  the  verdict  should  be  refused. 

McLeod,  J.: — ^This  action  was  brought  on  a  policy  of 
insurance  issued  by  the  defendant  company,  insuring  a 
dwelling-house  owned  by  the  plaintiff,  situated  in  the  town 
of  Woodstock,  for  the  sum  of  one  thousand  dollars.  At 
the  trial,  which  was  before  Mr.  Justice  Landry  and  a  jury,  a 
\erdict  was  entered  for  the  plaintiff  on  answers  to  questions 
submitted  to  the  jury  by  the  learned  Judge. 

The  policy  was  issued  by  the  defendant  company  on  the 
3l8t  of  July,  1906,  and  by  it  the  defendant  company  in- 
sured the  plaintiff^s  building  for  one  year  from  the  28th 
day  of  July,  1906.  The  building  was  injured  by  fire  on  the 
night  of  the  9th  of  December,  1906.  The  policy  was  issued 
on  a  written  application  made  by  the  plaintiff.  So  far  as  I 
can  gather  from  the  record  nothing  turns  on  the  application. 
A  day  or  two  after  the  fire  Mr.  Fairweather,  an  Insurance 
Adjuster  of  St.  John,  who  was  then  in  Woodstock,  was 
requested  by  the  general  agent  of  the  company  in  St.  John, 
to  adjust  the  loss.  After  some  discussion  by  the  parties  it 
was  agreed  in  writing,  signed  by  the  plaintiff,  and  by  Mr. 
Fairweather  on  the  part  of  the  company,  to  submit  the 
question  of  damages  to  arbitrators.  By  that  writing  it 
was  also  agreed  that  the  assessment  of  damages  should  be 
no  waiver  by  the  company  of  any  defence  they  might  have 
to  the  loss  itself.  In  addition  to  that,  by  Condition  16, 
which  is  endorsed  on  the  back  of  the  policy,  it  is  provided 
that  in  no  case  shall  the  fact  of  arranging  for  or  joining  in 
any  arrangement  for  appraisement  prejudice  or  affect  the 
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liability  of  tlie  company.  The  appraisement,  therefore,  does 
not  preclude  the  company  from  raising  any  objection  it 
might  have  as  to  its  liability  for  the  loss.  The  only  effect 
of  the  appraisement  is  to  fix  the  amount  of  damage  that 
had  been  done  to  the  building  by  the  fire. 

One  of  the  conditions  in  the  policy  rcquifes  that  im- 
mediate notice  of  the  happening  of  the  fire  should  be  given 
in  writing  to  the  company.  This  notice  was  not  given,  but 
at  the  trial  the  company,  I  think,  waived  that  condition; 
at  all  events  it  was  not  urged  before  us. 

The  defendant  company  did  not  pay  the  loss  as  appraised 
and  it  does  not  appear  by  the  evidence  that  any  reason  was 
given  to  the  plaintiff  for  the  non-payment.  The  plaintiff 
on  the  12th  of  January,  1907,  served  proofs  of  loss  on  the 
agent  of  the  defendant  company,  and  as  the  company  did 
not  pay,  this  action  is  brought.  Although  there  are  a 
number  of  pleas  pleaded  by  the  defendant  company,  the  de* 
fence,  I  think,  rests  on  practically  two  qiestions. 

The  first  is:  Were  the  proofs  of  loss  that  were  served 
sufficient  under  the  policy  to  entitle  the  plaintiff  to  recover? 

The  second  is:  Was  the  policy  voided  by  the  fact  that 
the  building  had  become  vacant  and  remained  vacant  for 
more  than  thirty  days  during  the  currency  of  the  policy? 

The  head  office  of  the  company  is  in  Toronto,  and  al- 
though it  does  not  appear  to  have  been  actually  proved,  it 
may  be  taken  for  granted  that  the  defendant  company  is  a 
company  incorporated  in  the  province  of  Ontario.  By  Chap- 
ter 203  of  the  Revised  Statutes  of  1897  of  that  province  it 
is  provided  that  every  policy  issued  in  that  province  shall 
be  subject  to  certain  statutory  conditions  and  provisions 
and  that  those  conditions  and  provisions  shall  be  printed  in 
the  policy  with  the  heading  "Statutory  Conditions.'*  See 
Cap.  203.  Revised  Statutes  of  Ontario,  1897,  sec.  168.  Sec- 
tion 169  of  the  same  statute  provides  that  if  the  insurer 
desires  to  vary  any  of  the  said  conditions,  or  omit  any  of 
them,  or  add  new  conditions,  they  shall  be  added  on  the 
instrument  of  contract  containing  the  printed  statutory 
conditions  and  printed  in  a  conspicuous  t3rpe  and  in  ink  of 
&  different  color.  In  this  policy  these  statutory  conditions 
are  printed,  and  on  the  back  of  the  policy  are  printed  in 
red  ink  some  variations  of  the  conditions  and  some  new 
conditions  which  are  added.  The  defendant  company  have 
a  general  agent  residing  in  St.  John,  N".  B.,  and  what  I 
suppose  may  be  called  a  sub-agent  who  resides  in  Woodstock. 


PAYSON  V,  EQUITY  Jt>'l RE  IXS.   CO.  Hja 

Some  question  arose  and  was  discussed  at  the  argument,  as 
to  where  this  contract  was  made.  The  application  for  the 
insurance  was  made  to  the  agent  in  Woodstock,  N.B.,  in 
writing;  the  property  insured  was  situated  in  Woodstock 
and  the  plaintiff  resided  there.  The  policy  was  delivered  to 
the  plaintiff  in  Woodstock  and  the  premium  paid  there.  I 
think  under  the  evidence  the  contract  was  made  in  Wood- 
stock, New  Brunswick. 

There  was  a  very  considerable  discussion  as  to  whether 
this  contract  should  be  governed  by  the  law  of  Ontario  or 
by  the  law  of  New  Brunswick.  1  presume  it  is  meant 
whether  it  should  be  entirely  controlled  by  the  Ontario 
statute.  From  my  view  of  the  case  I  think  that  that  ques- 
tion is  not  material;  the  policy  itself  shews  what  the  con- 
tract is  and  these  statutory  conditions,  as  they  are  called  in 
the  policy  and  the  variations  in  conditions  and  new  condi- 
tions added,  taken  altogether,  make  a  Contract  that  the 
parties  entered  into,  and  it  is  for  this  Court  to  determine 
what  that  contract  is,  and  in  the  determination  or  construc- 
tion to  be  put  upon  a  contract  I  know  of  no  difference  be- 
tween the  law  of  Optario  and  the  law  of  this  province. 

One  further  word  as  to  the  variations  in  conditions  and 
the  new  conditions  added.  The  last  clause  printed  in  red  ink 
on  the  back  of  the  policy  is  as  follows: — "These  variation? 
and  additions  are  by  virtue  of  the  Ontario  statute  in  that 
behalf  in  force  so  far  as  by  the  Court  or  Judge  before  whom 
a  question  tried  relating  thereto  they  shall  be  held  to  be  just 
and  reasonable  to  be  exacted  by  the  company."  It  was  con- 
tended by  counsel  on  behalf  of  the  company  that  that  did  not 
form  part  of  the  contract,  that  it  could  only  relate  to  property 
situated  in  Ontario  and  was  simply  in  the  nature  of  a  notice. 
I  think  that  it  does  form  part  of  the  contract,  that  the  par- 
ties themselves  have  agreed  that  these  variations  and  new  con- 
ditions are  in  force  so  far  as  the  Court  or  Judge  before 
whom  the  question  is  tried  may  determine  them  to  be  just 
and  reasonable  to  be  exacted  by  the  company.  So  that  in 
that  view  it  peems  to  me  we  eliminate  entirely  any  question 
that  may  arise  as  to  whether  it  shall  be  construed  as  though 
the  contract  was  made  in  Ontario  or  not.  The  whole  inptru- 
ment  is  a  contract  entered  into  between  the  partie*^  in  the 
province  of  New  Brunswick  and  must  be  construed  by  our 
Courts  by  the  law  governing  tlie  eonstniction  of  contract?. 
Although  a  number  of  ]>leas  were  pleaded  tho  defence  really 
rests  on  the  two  irrounds  I  have  stated  which  are  raised  bv 
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the  pleadings.  As  to  the  proofs  of  loss — in  the  first  instance 
there  can  be  no  doubt  that  serving  proofs  of  toss  is  a  condi- 
tion precedent  to  the  right  to  recover.  I  am,  however^  in  this 
case,  disposed  to  think  that  the  proofs  as  served  were  a  sub- 
stantial compliance  with  the  terms  of  the  policy,  that  is,  that 
they  may  fairly  be  taken  to  mean  that  the  fire  originated 
from  the  cliimney.  However,  as  I  have  come  to  the  conclu- 
sion that  the  policy  was  really  rendered  void  before  the  hap- 
pening of  the  fire  in  consequence  of  a  breach  of  two  of  the 
conditions  of  the  policy,  I  need  not  discuss  that  question. 

The  conditions  I  .refer  to  are  the  third  statutory  condi- 
tion as  varied  on  the  back  of  the  policy,  and  the  twenty- 
seventh  condition,  which  is  a  new  condition  endorsed  on  the 
back  of  the  policy. 

The  third  statutory  condition  is  as»  follows :  "  Any 
change  material  to  the  risk  and  within  the  control  or  know- 
ledge of  the  assured  shall  void  the  policy  as  to  the  part  af- 
fected thereby  unless  the  change  is  promptly  notified  to  the 
company  or  its  local  agent,  and  the  company  when  so  noti- 
fied, may  return  the  premium  for  the  unexpired  period  and 
cancel  the  policy,  or  may  demand  in  writing  an  additional 
premium  which  the  assured  shall,  if  he  desires  the  continuing 
of  the  policy,  forthwith  pay  to  the'  company,  and  if  he 
neglects  to  make  such  payment  forthwith  after  receiving  such 
demand  the  policy  shall  no  longer  be  in  force.*'  On  the  back 
of  the  policy  it  is  varied  by  striking  out  the  words  "  company 
or  its  local  agent "  in  the  second  line,  and  substituting  there- 
for the  words  "  manager  of  the  company,"  and  any  change  of 
occupancy  or  non-occupancy  shall  be  deemed  a  change  ma- 
terial to  the  risk.  The  condition  as  varied,  therefore,  reads 
as  follows : — "  Any  .change  material  to  the  risk  and  within 
the  control  or  knowledge  of  the  assured  shall  void  the  policy 
as  to  the  part  affected  thereby,  unless  the  change  is  promptly 
notified  in  writing  to  the  manager  of  the  company,  and  any 
change  of  occupancy  or  non-occupancy  shall  be  deemed  a 
change  material  to  the  risk,  and  the  company,  when  notified, 
may  return  the  premium  for  the  unexpired  period  and  cancel 
the  policy,  or  may  demand  in  writing  an  additional  premium 
which  the  assured  shall,  if  he  desire  the  continuance  of  the 
policy,  forthwith  pay  to  the  company,  and  if  he  neglects  to 
make  such  payment  forthwith,  after  receiving  such  demand, 
the  policy  shall  no  longer  be  in  force." 

The  house  was  in  fact  vacant  for  nearlv  three  months, 
that  is  from  some  time  in  August  until  about  the  19th  of 
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November,  and  no  notice  was  given  to  the  manager  of  the 
company,  and  indeed  no  notice  was  given  to  anybody.  The 
learned  Judge  held  that  whether  the  (Change  was  material  to 
the  risk  or  not  was  a  question  for  the  jury,  and  the  first  two 
questions  submitted  were  as  to  the  materiality  of  the  change. 
They  are  as  follows: — 

1.  Was  the  changed  occup^cy  of  this  building,  causing 
the  building  to  be  vacant  for  upwards  of  thirty  days,  ma- 
terial to  the  risk  in  this  case?    A.  No. 

2.  Is  such  a  change  as  applies  to  this  building  from  an 
occupied  building  to  its  becoming  vacant  for  upwards  of 
thirty  days  material  to  the  risk   generally?     A.  Yes. 

It  will  be  noticed  that  the  questions  refer  to  the  building 
being  vacant  for  thirty  days.  It  does  not,  under  this  condi- 
tion, require  that  the  building  should  be  vacant  for  thirty 
days  to  void  the  policy.  Any  vacancy  would  void  the  policy 
unless  notice  was  given.  I  do  not  mean  to  say  that  it  would 
apply  to  a  mere  change  of  tenants,  as  where  one  tenant  moves 
out  and  another  moves  in  there  must  be  time  to  make  the 
change,  as  one  of  this  character  would  not  be  a  vacancy,  but 
where  the  tenant  moves  out  and  there  is  no  other  tenant  to 
come  in  the  building  is  vacant  and  it  matters  not  if  it  is 
only  five  or  ten  days,  if  it  is  within  the  knowledge  of  the 
insured  hei  must,  under  the  condition,  give  notice  to  the 
company  and  then  the  company  can  decide  whether  it  will 
cancel  the  policy  or  continue  it.  In  tliis  case  the  building 
was  vacant  for  nearly  three  months. 

With  great  deference  to  the  learned  Judge,  I  am  obliged 
to  differ  from  him  as  to  the  materiality  being  a  fact  for  the 
jury  to  determine.  It  was  not  a  question  for  the  jury,  and 
these  questions  and  answers  can  have  no  bearing  upon  the 
case.  It  is  a  part  of  the  condition,  a  part  of  the  contract, 
that  the  change  of  occupancy  or  non-occupancy  shall  be  a 
change  material  to  the  risk,  and  no  jury  or  Court  can  alter 
the  condition  made  or  the  contract  entered  into  by  the  par- 
ties themselves;  the  Court  can  only  construe  the  contract  it- 
self. 

The  parties  had  a  right  to  agree  between  themselves  what 
should  be  material  to  the  risk  and  what  should  void  the  con- 
tract. They  did  agree  in  their  contract  that  any  change  ma- 
terial to  the  risk  should  void  the  policy,  and  they  also  agreed 
that  a  change  of  occupancy  or  non-occupancy  should  be  ma- 
terial to  the  risk.  It  was  also  agreed  that  the  company,  when 
notified  of  the  change,  might  do  one  of  two  things,  it  might 
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cancel  the  policy  and  return  the  premium  for  the  unexpired 
period,  or  it  might  demand  an  additional  premium,  and  if 
the  assured  did  not  pay  that  premium  the  policy  would  no 
longer  be  in  force.  I  will  later  discuss  as  to  whether  the 
condition  was  just  and  reasonable  to  be  exacted,  but,  leaving 
that  out  for  the  time,  we  must  ascertain  just  what  this  con- 
dition means.  Looking  at  it  as  varied  the  meaning  is  plain 
and  clear;  any  change  material  to  the  risk  voids  the  policy 
unless  notice  is  given.  The  variation  which  is  read  as  part 
of  the  condition  says  that  occupancy  and  non-occupancy  shall 
be  material  to  the  risk.  When  this  change,  therefore,  did  take 
place,  and  no  notice  of  it  is  given,  the  policy  became  void.  It 
did  not  remain  in  force  for  any  purpose  whatever,  and  whe- 
ther the  vacancy  was  material  to  the  risk  or  not  was  not  at  all 
a  question  for  the  jury. 

Glen  V.  Lewis,  8  Ex.  607,  was  an  action  brought  on  a  fire 
policy.  The  case  turned  on  what  was  the  proper  construction 
to  be  given  to  the  first  and  fourth  conditions  in  the  policy. 
The  first  plea  shortly  stated  was,  that  persons  making  insur- 
ance were  required  to  give  accurate  description  of  the  build- 
ings, etc.,  etc.,  and  if  the  buildings  insured,  or  containing 
property  insured,  or  containing  any  steam  engine,  stove,  etc., 
must  be  noticed  and  allowed  on  the  policy,  and  if  an  omission 
or  misrepresentation  took  place  in  any  of  the  foregoing,  or 
any  other  material  point,  the  policy  was  void  and  the  insur- 
ance of  no  effect.  The  fourth  condition,  which  was  the  most 
applicable  to  the  defendant's  case,  was  as  follows :  "  In  case 
of  any  alteration  being  made  in  the  building  insured,  or  con- 
taining any  property  insured,  or  of  any  steam  engine,  stove, 
kiln,  furnace,  oven  or  any  other  description  of  fire  heat  being 
introduced,  or  of  any  trade,  business,  process  or  operation 
being  carried  on,  or  goods  deposited  therein,  not  comprised 
in  the  original  insurance  or  allowed  by  endorsement  thereon, 
or  the  making  of  any  commimi cation  from  one  building  to 
another,  notice  thereof  must  be  given ;  and  every  such  altera- 
tion must  be  allowed  by  indorsement  on  the  policy,  and  any 
further  premium  which  the  alteration  may  occasion  must  be 
paid ;  and  unless  such  notice  be  duly  given,  such  premium 
paid,  and  such  indorsoment  made,  no  benefit  will  arise  to  the 
insured  in  case  of  loss." 

The  defonflant  pleaded  a  breach  of  both  of  these  con- 
ditions. The  broach  of  the  fourth  condition  was  that  a 
steam  engine  not  comprised  in  the  original  policy  was  intro- 
duced in  the  buildinc^  containing  the  stock  and  property  so 
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insured  and  no  notice  was  given  the  company.  At  the  trial 
before  Pollock,  C.B.,  it  appeared  that  the  plaintiff  after 
the  insurance  was  effected,  entered  into  an  agreement  to 
purchase  a  small  steam  engine  provided  it  would  answer  his 
purpose  to  turn  a  lathe.  A  furnace  and  boiler  were  erected 
and  the  engine  attached,  and  on  one  occasion  a  fire  was 
lighted  and  the  engine  set  to  work,  but  it  was  found  wholly 
unfit  for  the  purpose  for  which  the  plaintiff  required  it. 
A  few  days  afterwards  a  fire  broke  out  in  the  plaintiff's 
premises  and  his  stock  was  destroyed.  It  does  not  appear 
that  the  fire  was  caused  by  the  introduction  of  the  engine, 
indeed  I  would  gather  from  the  case  it  was  not.  The 
defendant  contended  that  plaintiff  could  not  recover  as  no 
notice  had  been  given  of  the  use  of  the  steam  engine.  The 
plaintiff  contended  that  as  the  engine  was  used  by  way  of 
experiment  no  notice  was  required.  The  Judge  told  the 
jury  that  if  they  were  of  opinion  that  the  use  of  the  steam 
engine  was  simply  temporary  and  by  way  of  experiment  the 
policy  was  not  affected  by  it.  A  verdict  was  found  for  the 
plaintiff  and  leave  was  reserved  to  the  defendant  to  move 
to  enter  a  verdict  for  him.  No  question  was  raised  or  left 
to  the  jury  as  to  whether  this  change  was  material  or  not. 
The  case  then  came  before  the  Exchequer  Court  and  a  ver- 
dict was  entered  for  the  defendant.  Parke,  B.,  in  giving 
the  judgment  of  the  Court  at  page  615,  says:  "  The  question 
turns  entirely  on  the  meaning  of  the  first  and  fourth  con- 
dtions  of  insurance  endorsed  on  the  policy,  which  are 
made  the  subject  of  the  first,  second,  third  and  fourth  pleas 
in  this  action;  and  the  point  to  be  decided  is,  whether  the 
placing  a  small  steam  engine  on  the  premises,  with  a  boiler 
attached,  and  using  it  in  a  heated  state,  for  the  purpose 
of  turning  a  lathe  not  in  the  course  of  the  plaintiff's  business 
as  a  cabinet  maker,  but  for  the  purpose  of  ascertaining, 
by  experiment,  whether  it  was  worth  his  while  to  buy  it,  to 
be  used  in  that  business,  avoids  the  policy  under  either  of 
those  conditions.  It  appears  to  have  been  on  the  premises 
insured  for  several  days,  and  then  the  fire  happened,  whether 
in  consequence  of  the  engine  having  been  worked  or  not  is 
quite  immaterial.''  And  after  further  discussing  the  case, 
he  held  that  there  was  a  breach  of  the  condition  and  that 
therefore  the  plaintiff  could  not  recover.  I  refer  to  this 
case  thus  at  length  because  it  shews  that  where  a  policy  con- 
tains a  condition  that  on  the  happening  of  certain  things 
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the  policy  is  void  unless  notice  is  given  to  the  company,  if 
any  of  these  things  do  happen  and  no  notice  is  given  the 
policy  is  void,  and  also  that  if  the  fire  happens  after  this 
breach  of  the  condition  it  is  quite  immaterial  whether  it 
happened  in  consequence  of  the  condition  having  been 
broken  or  not  Leake  on  Contracts,  (5th  ed.),  at  page  275 
in  speaking  of  contracts  of  fire  insurance,  says: — 

"  But  it  is  usually  made  an  express  condition  of  the  policy 
that  if  any  alteration  be  made  by  which  the  risk  is  increased, 
or  any  other  kind  of  alteration,  the  same  must  be  notified 
to  and  allowed  by  the  insurer,  otherwise  the  policy  will  be 
void;  in  which  case  any  alteration  of  the  kind  stipulated, 
and  not  duly  notified  and  allowed,  would  avoid  the  policy, 
whether  in  the  event  it  caused  the  loss  or  not;  and  any 
implied  condition  respecting  alteration  is  excluded  by  the 
express  terms/'  In  the  present  case  it  is  quite  immaterial 
— following  the  reasoning  of  Parke,  B.,  in  Glen  v.  Lewis — 
that  the  fire  did  not  occur  in  consequence  of  the  vacancy 
or  during  the  vacancy.  It  did  occur  after  the  vacancy.  The 
condition  is  that  a  change  of  occupancy  or  non-occupancy 
is  material  to  the  risk  and  that  if  it  occurred  the  policy 
vould  be  void  unless  notice  was  given  the  company,  in  which 
case  the  company  could  either  cancel  the  policy  or  demand 
an  additional  premium,  therefore,  by  the  terms  of  the  con- 
dition the  policy  became  void.  There  was  no  provision 
that  it  should  remain  in  abeyance  during  the  vacancy  and 
then  revive  and  attach  to  the  premises  when  the  building 
was  again  occupied. 

As  to  the  condition  being  material,  when  it  is  contained 
in  the  contract,  and  is  a  part  of  the  contract  of  insurance, 
I  refer  to  Thompson  v.  Weems,  9  App.  Cas.  671.  This 
was  on  a  life  policy,  it  is  true,  but  I  see  no  difference  in  the 
construction  to  be  put  on  a  condition  in  a  life  policy  and  a 
fire  policy.  In  that  case  it  was  claimed  that  the  answer 
to  one  of  the  questions  in  the  declaration  made  by  Weems 
when  the  contract  of  insurance  was  entered  into  was  false 
and  therefore  the  policy  was  void.  It  was  a  condition  pre- 
cedent, but  in  dealing  wath  it  as  to  whether  it  is  material  or 
not  there  can  be  no  difference  between  a  condition  pre- 
cedent and  a  condition  subsequent.  The  Court  held  that 
this  condition  was  a  part  of  the  contract  and  Lord  Black- 
burn, at  page  683,  says:  "It  is  competent  to  the  contract- 
ing parties,  if  both  agree  to  it  and  sufficiently  express  their 
intention  so  to  agree,  to  make  the  actual  existence  of  any- 
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thing  a  condition  precedent  to  the  inception  of  any  contract; 
and  if  they  do  so  the  non-existence  of  that  thing  is  a  good 
defence.  And  it  is  not  of  any  importance  whether  the 
existence  of  that  thing  was  or  was  not  material ;  the  parties 
would  not  have  made  it  a  part  of  the  contract  if  they  had 
not  thonght  it  material,  and  they  have  a  right  to  determine 
for  themselves  what  they  shall  deem  material/'  This,  I 
think,  applies  with  equal  force  to  a  condition  subsequent 
and  to  the  two  conditions  in  this  policy  that  are  referred 
to.     See  also  Anderson  v.  Fitzgerald,  4  H.  L.  Cas.  484. 

The  27th  condition  in  the  policy,  which  is  one  of  the 
pew  conditions  endorsed  on  the  back  of  the  policy,  is  as 
follows :  "  If  any  building  herein  described  become  vacant 
or  unoccupied,  and  so  remain  for  the  space  of  thirty  days, 
or  being  a  manufactory  shall  cease  to  be  operated  for  thaft 
length  of  time,  this  policy  shall  be  void/' 

All  that  I  have  said  with  reference  to  the  third  statu- 
tory condition  as  varied  applies  to  this  condition,  but  I  think 
with  greater  force  the  only  fact  to  be  found  under  this 
condition  is  whether  the  building  was  vacant  for  thirty  days. 
If  it  was,  then  the  policy  became  void  without  any  action 
on  the  part  of  the  company. 

The  building  was  in  fact  vacant  for  nearly  three  months. 
This  condition  although  a  new  condition  endorsed  on  the 
policy,  was  a  part  of  the  contract  between  the  parties  and 
both  are  bound  by  it.  And  when  the  building  had  been 
vacant  for  thirty  days,  the  policy,  by  the  terms  of  the  con- 
dition, came  to  an  end.  When  a  condition  is  thus  made  in  a 
policy  of  insurance  that  on  the  happening  of  a  certain 
thing  the  policy  itself  shall  become  void,  I  know  of  no  rule 
of  law  that  will  prevent  the  policy  from  becoming  void 
on  the  happening  of  that  thing  and  the  contract  thus 
coming  to  an  end. 

Under  the  terms  of  this  policy,  however,  this  Court  has 
to  decide  whether  this  variation  of  the  third  statutory  con- 
dition and  this  new  condition  are  just  and  reasonable  to  be 
exacted  by  the  company. 

As  to  whether  this  variation  and  this  new  condition 
are  just  and  reasonable  the  first  question  is  when  the  just- 
ness and  reasonableness  is  to  be  tested.  The  Courts  of 
Ontario  hold  that  it  must  be  tested  at  the  time  the  policy 
is  issued.  See  Ballagh  v.  Royal  Mutual  Fire  Ins.  Co.,  5 
Ont.  App.  87,  judgment  of  Patterson,  J.,  at  p.  105;  Smith 
v.  City  of  London  Ins.  Co.,  14  Ont.  App.  328;  May  v.  Stan- 
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dard  Fire  Ins.  Co.,  30  U.  C.  C.  P.  51;  McKay  v.  Norwich 
Union  Ins.  Co.,  27  0.  II.  251.  In  this  last  case,  heard  before 
Armour,  C.J.,  and  Street,  J.,  at  p.  261,  Street,  who  delivered 
the  judgment  of  the  Court,  says :  "  After  some  difference  of 
opinion  it  appears  to  be  now  settled  that  the  reasonableness 
of  a  variation  from  the  statutory  conditions  is  to  be  tested 
with  relation  to  the  circumstances  at  the  time  the  policy 
is  issued — and  not  in  the  light  of  those  existing  at  the  time 
at  which  the  condition  is  sought  to  be  applied."  I  think 
that  is  the  correct  view,  and  it  must  it  seems  to  me  be 
especially  true  on  conditions  such  as  these.  It  is  a  matter 
I  think  of  general  knowledge  that  insurance  companies  do 
not  care  to  insure  vacant  buildings.  Similar  conditions  are 
in  use  in  a  great  many,  possibly  nearly  all  the  policies  issued. 
It  is  in  evidence  that  the  risk  is  very  much  increased  by 
vacancy.  The  time  the  policy  was  issued  was  the  time 
the  company  had  to  determine  whether  or  not  it  should 
exact  these  variations  and  new  conditions.  The  risk  and 
the  rate  of  premium  was  based  on  the  condition  that  the 
building  should  not  become  vacant  during  the  currency 
of  the  policy  and  the  third  statutory  condition  provides 
that  if  it  does  become  vacant  and  the  insurer  gives  notice 
the  company  may  either  cancel  the  policy  or  demand  a 
higher  rate  of  premium.  It  cannot  be  said  the  variations 
and  new  conditions  in  a  policy  such  as  this  are  just  and 
reasonable  at  one  time  during  the  currency  of  the  policy 
and  unjust  and  unreasonable  at  another.  The  true  rule  is 
the  rule  laid  down  by  the  Ontario  Courts,  that  is,  that  the 
reasonableness  of  the  variations  and  the  new  conditions 
must  be  tested  with  relation  to  the  circumstances  at  the 
time  the  policy  is  issued.  Then  we  are  to  determine 
whether  these  variations  and  new  conditions  are  just  and 
reasonable  to  be  exacted  by  the  company.  I  understand  the 
view  of  the  learned  Judge  to  have  been  that  if  the  fire  had 
occurred  during  the  vacancy  they  would  have  been  just  and 
reasonable,  but  as  it  occurred  after  the  vacancy,  and  when 
the  building  was  occupied,  they  were  not  just  and  reasonable. 
J  cannot  concur  in  that  view  a^  I  have  already  said  the  test 
as  to  their  justness  and  reasonableness  must  be  applied  at 
the  time  the  policy  was  issued.  It  is  a  matter  of  co'rtimon 
knowledge  that  insurance  companies  regard  vacant  buildings 
a  greater  risk  than  buildings  that  are  occupied,  and  Mr. 
Fairweather,  an  insurance  adjuster,  who  has  been  in  the 
business  for  15  or  20  years,  in  his  evidence  says  that  com- 
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panies  do  not  care  to  insure  unoccupied  buildings,  he  con- 
siders there  is  an  increased  risk  and  he  says  in  answer  to 
the  question,  "  after  a  building  is  insured  as  a  dwelling- 
house,  occupied  as  a  dwelling-house  at  the  time  of  the 
insurance,  in  your  judgment  would  the  risk  be  increased  if 
the  building  were  vacated?'' — "Yes,  it  would/*  Can  it 
be  said  then  that  it  was  either  unjust  or  unreasonable  that 
the  company  should  by  these  conditions  protect  itself 
fgainst  this  increased  risk,  the  premium  itself  being 
based  on  the  fact  that  the  buildings  were  occupied? 
I  think  not.  I  think  the  variation  to  the  third  statu- 
tory condition  and  the  27th  condition,  endorsed  on  the  back 
of  the  policy,  are  both  just  and  reasonable.  The  variation 
in  the  third  condition  is  that  the  occupancy  or  non-occu- 
pancy shall  be  material  to  the  risk,  and  seeing  that  com- 
panies do  not  care  to  insure  unoccupied  buildings,  as  there 
ife  an  increased  risk,  I  think  there  is  nothing  unreasonable 
or  unjust  in  exacting  that  condition.  The  27th  new  con- 
dition on  the  back  of  the  policy  is  simply  a  plain  protection 
against  the  building  being  allowed  to  become  vacant  and 
remain  vacant  for  30  davs. 

In  Eckardt  &  Co.  v.  The  Lancashire  Ins.  Co.,  31  S.  C.  R. 
72,  the  insurance  clause  printed  as  a  variation  from  the 
statutory  conditions  in  a  policy  of  insurance  against  fire 
required  the  insured  in  consideration  of  a  reduced  premium 
to  keep  the  property  covered  by  other  policies  to  at  least 
75  per  cent,  of  its  value,  and  it  was*  held  not  to  be  unjust 
or  unreasonable.  Mr.  Justice  Gwynne,  in  giving  the  judg- 
ment of  the  Court  at  p.  74,  says:  "The  clause  objected  to 
has  been  in  use  in  fire  insurance  companies  in  several 
countries  on  the  continent  of  Europe,  in  England  and  in 
the  United  States  for  upwards  of  fifty  years  and  is  daily 
coming  more  into  use,  and  we  can  see  no  substantial  reason 
or  suggestion  why  it  should  be  pronounced  to  be  unjust  or 
unreasonable.  There  is  no  foundation  for  the  contention 
that  every  variation  from  a  statutory  condition  or  addition 
thereto  should  be,  prima  facie,  held  to  be  unjust  and  un- 
reasonable." These  words  I  think  apply  to  the  present 
case.  It  is  a  matter  of  common  knowledge  that  nearly 
all  insurance  companies  have  conditions  similar  to  these, 
and  it  is  in  evidence  that  an  unoccupied  building  is  a 
greater  risk  than  an  occupied  one. 

It  seems  to  have  been  conceded  that  if  the  fire  had 
occurred  during  the  time  the  building  was  vacant  the  de- 
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fendant  company  would  not  have  been  liable.  If  the  de- 
fendant company  would  not  be  liable  for  a  loss  occurring 
during  the  time  the  building  was  vacant,  it  would  be  be- 
cause, first,  that  the  variations  and  new  conditions  were 
just  and  reasonable,  and  second,  that  on  the  breach  of  the 
third  condition  as  varied  or  the  new  condition,  the 
policy  was  void. 

But  if  a  contract  of  insurance  or  any  other  contract  be- 
comes void  because  of  the  breach  of  conditions  or  of  any 
one  condition,  the  contract  is  at  an  end.  In  this  case 
the  breach  of  the  third  condition  as  varied  occurred  when 
there  was  a  vacancy  of  the  building,  and  no  notice  was 
given  to  the  company,  and  as  to  the  27th  condition  which 
was  endorsed  on  the  back  of  the  policy  when  the  building 
was  vacant  for  thirty  days,  a  breach  of  either  of  these 
conditions  voided  the  policy:  both  conditions  were  broken 
and  the  policy  became  void  and  the  contract  came  to  an 
end.  It  would  require  a  new  contract  to  make  the  defend- 
ant company  liable.  The  rule  should  be  made  absolute  to 
enter  a  verdict  for  the  defendant. 

Barker,  C.J.,  and  IIanington,  J.,  agreed  with  Mc- 
Leod,  J. 


DOMINION  OF  CANADA. 

Supreme  Court.  May  5th,  1908. 

MEIGHEX  V.  PACAUD. 

Way — Private  Lane — Easement — Right  to  Erect  Fire  Escape. 

Appeal  from  the  judgment  of  the  Court  of  King's  Bench 
(Appeal  Side)  for  the  province  of  Quebec  (reported  4  E. 
L.  R.  228),  confirming  the  judgment  at  the  trial  of  Dunlop, 
J.,  (reported  3  E.  L.  R.  20). 

The  Chief  Justice: — I  am  of  opinion  that  this  appeal 
should  bo  dismissed  with  costs. 

Idington,  J. : — I  think  that  the  instrument  to  be  inter- 
preted, when  read  in  light  of  the  surrounding  facts  and 
circumstances  attendant  upon  its  execution,  does  not  pro- 
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vide  merely  for  a  passage-way  over  the  land  in  question, 
but  for  the  more  extended  use  of  that  space  implied  in 
snch  uses  as  were  then  being  made  of  the  same  by  other 
owners  of  adjoining  properties  claiming  in  the  same  right, 
and  to  become  users  in  common  with  the  respondent. 

The  primary  use  intended  no  doubt  was  to  be  that  of  a 
passage-way,  and  anything  clearly  inconsistent  with  that 
possibly  might  be  complained  of. 

The  case  launched,  however,  was  neither  confined  to  nor 
substantially  founded  upon  such  a  complaint. 

The  contention  here  seems  an  extreme  assertion  of  a 
naked  right  of  property  the  maintenance  of  which  might 
injure  others  and  do  the  appellant  no  good,  if  my  interpre- 
tation of  the  instrument  is  correct. 

The  language  used  is  not  that  usually  employed  for  a 
mere  right  of  passage-way. 

I  think  the  appeal  should  be  dismissed  with  costs. 

Maclennan,  J. : — I  would  allow  this  appeal  for  the  rea- 
sons given  by  Mr.  Justice  Bosse  in  the  Court  of  King's 
Bench,  to  which  I  may  be  allowed  to  add  some  further  rea- 
6ons. 

A  lane  is  a  way,  a  strip  of  land  used  for  passage  to  and 
fro.  It  may  be  private,  but  it  is  usually  owned  by  one 
person,  who,  or  some  antecedent  owner,  has  given  the  right 
to  use  it  to  one  or  more  other  persons.  That  is  the  present 
case.  One  Laurie  subdivided  a  nearly  square  piece  of  land 
fronting  on  St.  Catherine  street,  Montreal,  into  twenty-three 
building  lots;  with  a  lane  eighteen  feet  wide,  running  across 
the  centre,  from  Mountain  street  to  Drummond  street,  and 
he  or  his  representatives  sold  a  number  of  these  lots,  ex- 
tending from  St.  Catherine  street  to  the  said  lane  in  rear, 
to  the  respondent.  In  the  deed  the  north-west  boundary 
of  the  land  so  sold  is  described  as  a  common  lane,  and  the 
interest  in  the  lane  which  is  conveyed  is  described  thus: — 

"  With  the  use  in  common  with  others,  of  the  said  lane 
in  rear." 

It  is  plain,  therefore,  that  the  result  of  the  conveyance 
was  that  the  vendor  remained  owner  of  the  lane  and  the 
purchasers  became  entitled  to  use  it  in  common  with  others, 
that  is,  to  use  it  as  a  way. 

Whatever  right  the  respondent  acquired  was  fixed  once 
for  all  at  the  date  of  his  deed.  He  has  acquired  no  further 
right  since. 
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Now  I  will  suppose  that  at  the  time  the  vendor  still 
owned,  and  retained  for  his  own  use,  some  of  the  land  on  the 
other  side  of  the  lane,  opposite  to  that  of  the  respondent. 
Can  it  be  doubted  that  he  could  build  upon  that  land,  exca- 
vating vaults  and  cellars  and  extending  them  beneath  the 
lane  to  its  full  width  ?  Or  that  he  could  project  the  upper 
stories  of  his  buildings  across  the  lane,  for  its  full  width, 
at  a  sufficient  height,  not  to  interfere  with  the  use  of  the 
lane  as  a  way? 

It  seems  to  me  that  there  can  be  no  doubt  that  he  could 
do  so-  And,  if  he  could,  he  could  sell  and  dispose  of  those 
rights  to  any  other  person. 

If  that  is  so,  it  follows  that,  by  the  creation  of  his 
fire  escape,  the  respondent  has  been  guilty  of  a  trespass  and 
an  illegal  invasion  of  the  appellant's  property,  and  an  un- 
authorized use  of  the  lane  otherwise  than  as  a  way. 

Davies,  J. : — ^The  controversy  between  the  parties  to  this 
appeal  is  as  to  the  proper  construction  to  be  placed  upon 
the  clause  of  the  defendant's  deed,  which  says  that  it  was: 
"The  intention  of  the  vendors  to  sell  the  land  as  therein 
described  with  the  use  in  common  with  others  of  the  said 
lane  in  rear.'' 

The  premises  are  situated  in  the  heart  of  the  city  of 
Montreal. 

The  appellant,  who,  after  the  respondent  had  purchased 
his  lane,  became  the  owner  of  the  lane  in  question,  of 
course,  to  whatever  rights  the  respondent  and  others  had 
obtained  over  it  by  their  deeds,  claimed  that  such  rights 
were  simply  rights  of  way,  and  that  the  attaching  by  the 
respondent  to  his  house  of  a  fire-escape  which  for  its  width 
extended  over  the  lane,  was  in  excess  of  his  rights  and  in 
violation  of  the  appellant's. 

The  Courts  below  held  that  the  respondent's  rights  were 
not  limited  to  mere  rights  of  way  over  the  lane,  embracing 
access  to  and  from  his  house,  but  that  they  included  a  rea- 
sonable use  of  the  lane,  as  such,  for  all  proper  purposes  not 
inconsistent  with  the  common  use  of  others  entitled  to  use 
the  lane  or  with  the  appellant's  ownership  of  the  soil.  They 
held  that  the  construction  of  the  fire-escape  complained  of, 
in  compliance  and  accordance  with  the  municipal  regulations, 
was  such  a  reasonable  use. 

I  agree  that,  looking  at  the  situation  of  the  land  and 
of  the  buildings  of  the  parties  with  relation  to  the  lane 
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and  the  ordinary  streets  of  the  city,  this  construction  is  a 
correct  one.  I  do  not  think  a  construction  which  gave  the 
respondent  a  mere  right  of  way  in  and  over  the  lane  for  the 
purpose  of  obtaining  light  and  air  for  his  house,  the  rear 
of  which  faced  on  the  lane,  would  be  a  reasonable  construc- 
tion. As  pointed  out,  such  limited  construction  involved 
the  right  of  the  owner  of  the  soil  to  build  up  the  lane  and 
exclude  light  and  air  from  the  windows  of  all  the  houses 
facing  on  it,  provided  a  sufficient  right  of  way  was  left  over 
the  soil.  I  cannot  agree  that  this  is  a  reasonable  construc- 
tion of  the  deed. 

The  common  user  by  others  entitled  to  use  the  lane  is 
the  test  with  which  to  measure  the  respondent's  rights  in 
the  lane.  Any  user  inconsistent  with  that  common  user 
would  be  illegal,  as  would  also  any  interference  with  the 
rights  retained  by  the  owner  of  the  soil  of  the  lane.  It 
was  not  a  question  in  this  case  as  to  the  manner  of  the 
construction  of  the  fire-escape  or  whether  his  rights  entitled 
him  to  put  any  fire-escape  at  all  where  he  did.  As  far  as 
the  evidence  goes,  it  seem^  to  have  been  constructed  in 
accordance  with  the  municipal  regulations,  and  the  right  to 
construct  it  does  seem  to  me  to  be  a  not  unreasonable  use 
of  the  lane  and  not  necessarily  to  interfere  with  the  common 
use  of  the  lane  by  others  entitled  to  such  common  use. 

I  agree  that  the  appeal  should  be  dismissed  with  costs. 

Duff,  J. : — I  concur  in  the  opinion  stated  by  Mr.  Justice 
Davies. 


QUEBEC. 

Court  of  Review.  May  21st,  1908. 

Coram, — Tellier,^Pagnueix),  and  Archibald,  J.J. 

ELFX'TinC  FIREPROOFIXG  COMPAXY  v.  THE  ELEC- 
TRIC FIREPROOFING  COMPANY  OF  CANADA, 
LIMITED;  AND  EADAM. 

Patent  of  Invention  —  F {reproofing  Device — Process — As- 
signment— Principal  and  Agent — Validity  of  Patents — 
Warranty. 

In  review  of  the  judgment  of  the  Superior  Court,  Mon- 
treal, Archibald,  J. 
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There  are  two  eases  between  these  parties,  but  we 
shall  only  speak  of  one,  namely,  the  one  in  which 
the  Electric  Fireproofing  Company,  which  may  be  called 
the  New  York  Company,  is  plaintiff,  and  The  Electric 
Fireproofing  Company  of  Canada,  which  may  be  called  the 
Canadian  company,  is  defendant. 

The  conclusions  arrived  at  in  this  case  necessarily  gov- 
ern the  other  case. 

The  New  York  company  were  the  owners  of  two  patents 
of  invention-t— one,  covering  a  new  composition  of  matter 
for  fireproofing  wood  or  cloth  fabrics ;  and  the  other,  a  pro- 
cess patent  for  the  application  of  the  fireproofing  material 
to  wood.  These  patents  in  1899  had  been  granted  in  sev- 
eral countries,  all  of  which  were  held  by  the  New  York 
company,  which  company  was  then  actually  putting  in  prac- 
tice the  United  States'  patents  in  New  York.  The  patents 
bought,  as  to  description  of  claims,  were  similar  in  the 
several  countries,  and  more  particularly  the  Canada  patents 
were  identical  with  the  United  States  patents. 

It  seems  that  a  firm  of  Stiilman  &  Hall,  of  New  York, 
chemists,  had  been  called  upon  by  English  clients  to  report 
upon  the  composition  patent,  above  mentioned,  with  the 
object,  on  behalf  of  such  clients,  of  purchasing  the  Euro- 
pean patents  therefor.  The  English  patents  had  been  pre- 
viously sold  for  a  considerable  price.  Stiilman  &  Hall,  upon 
making  this  investigation,  became  impressed  with  the  value 
of  the  patented  composition,  and  began  negotiations  with 
the  New  York  company,  for  the  purchase  of  the  Canadian 
patents.  These  negotiations  had  been  proceeding  for  some 
months,  and  on  December  5th  1899,  Stiilman  &  Hall 
wrote  the  New  York  compahiy  in  part  as  follows:  "New 
York,  December  5th,  1899.  Dear  Sirs, — Regarding  the  pat- 
ents of  your  company,  already  granted  you,  to  manufacture 
and  sell  an  uninflammable  wood  in  the  Dominion  of  Canada, 
we  will  beg  leave  to  refer  you  to  the  correspondence  cover- 
ing this  subject,  and  to  call  your  special  attention  to  your 
letters  to  us,  bearing  date  of  October  23rd  and  24th,  and 
November  6th,  11th,  15th,  1899.  According  to  our  under- 
standing and  agreements  expressed  in  these  several  letters, 
we  accept  your  proposition,  covering  the  purchase  of  the 
patents  granted  to  and  owned  by  your  company,  to  manu- 
facture and  sell  uninflammable  wood  in  the  Dominion  of 
Canada,  namelv : 
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"  First.  Canada  Patent,  No.  46781,  issued  to  Max.  Bach- 
art,  August  8th,  1894. 

*'  Second.  Canada  Patent,  No.  63671,  issued  to  Baehart 
&  O'Neil,  August  2*5th,  1899. 

"Fourth.  The  privilege  to  sell  uninflammable  wood 
treated  by  any  Canadian  company,  to  be  organized  hereafter 
to  operate  the  electric  fireproofing  process,  working  in 
Canada,  under  the  name  of  Fireproofing  Company  patents, 
for  the  production  of  uninflammable  wood.     .     .     . 

Eighth.  In  consideration  of  the  above,  we  hereby  bind 
ourselves   to  pay  as  follows: — 

"  The  sum  of  $25,000  in  cash  by  January  10th,  1900;  and 
$75,000  in  first  mortgage  bonds,  in  the  Electric  Fireproof- 
ing Co.,  upon  the  completion  of  the  Canadian  works,  said 
works  to  be  completed  by  August  1st,  1900;  the  said  bonds 
to  bear  interest  at  the  rate  of  5  per  cent,  per  annum,  and 
to  mature  in  five  years  or  before  that  time,  at  the  option 
of  the  Canadian  company,  and  the  said- bonds  to  be  a  first 
mortgage  lien  upon  all  the  properties,  plant  and  patents 
of  the  company,  and  no  other  bonds  to  be  issued. 

"Tenth.  The  above  is  contingent  upon  "^he  patents  being 
found  to  be  in  a  satisfactorv  condition.'* 

Previous  to  these  letters,  both  verbally  and  by  other  let- 
ters, Stillman  &  Hall  had  considerable  negotiations  with 
the  New  York  Company,  and,  as  a  matter  of  fact,  had  com- 
menced the  formation  of  a  company  to  put  in  practice  said 
patents  in  Canada,  to  be  called  the  Canadian  company,  al- 
though the  Canada  company  was  not  yet  completely  organ- 
ized. The  Canada  company,  was,  in  fact,  incorporated  the 
4th  of  July,  1900.  The  New  York  company  executed  a 
formal  assignment  of  the  patents  to  Stillman  k  Hall,  the 
consideration  being  the  same  as  that  expressed  in  the  let- 
ter of  Stillman  &  Hall,  to  the  New  York  company  of  date 
5th  December,  1899. 

"  Un  the  2l8t  of  September,  1900,  at  a  meeting  of  the 
Canadian  company,  it  was  resolved  that  whereas  the  Elec- 
tric Fireproofing  Company  of  Canada  is  desirous  of  secur- 
ing the  rights  owned  by  this  company  (Stillman  &  Hall) 
for  Canada,  that  the  secretarv-treasurer  be  authorized  to 
make,  execute  and  deliver,  on  behalf  of  the  company,  an 
agreement  therefor,  in  the  form  hereafter  set  forth.'' 
Then  follows  the  agreement,  in  which  Messrs.  Stillman  & 
Hall  are  set  up  as  parties  of  the  first  part,  and  the  Can- 
adian company  are  set  up  a«  parties  of  the  second  part,  and 
then  comes  the  following  contract,  in  part: 
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"  Ist.  That  the  said  vendor  hath,  and  it  doth  hereby 
transfer,  assign  and  make  over  to  the  said  company,  the 
Canadian  letters  patent  of  invention,  Nos.  46781  and  63671, 
etc.; 

"  2nd.  That  the  said  vendor  doth  hereby  bind  and  oblige 
itself  to  erect  and  fully  equip,  at  its  own  expense,  a  manu- 
factory and  plant,  for  the  purpose  of  carrying  out  the  pro- 
cess covered  by  the  said  letters  patent,  similar  to,  and  of 
the  same  capacity  as  the  plant  now  in  operation  in  New 
York. 

"4th.  That  whereas  said  company  has  heretofore  paid 
the  sum  of  $25,000  in  cash  to  Stillman  &  Hall,  for  the  pur- 
pose of  securing  the  rights  hereinafter  set  forth,  now, 
therefore,  in  further,  consideration  of  the  present  contract, 
sale  and  assignment,  the  further  sum  of  $225,000,  which 
the  said  company  hereby  binds  and  obligates  itself  to  pay 
to  the  said  vendor,  as  follows  to  wit: 

"  (a)  The  further  sum  of  $75,000  which  shall  be  payable 
as  the  construction  and  equipment  of  the  factory,  etc.,  pro- 
gresses, and  the  final  payment  thereof  shall  become  due 
within  thirty  days  after  the  completion  and  acceptance 
of  the  said  factory  and  equipment  by  the  said  company; 

"  (b)  750  fully  paid,  unassessable  shares  in  the  capital 
stock  of  said  company,  of  the  par  value  of  $100  each,  aggre- 
gating in  all  the  sum  of  $75,000; 

"  (c)  75  bonds  of  the  said  company  for  $1,000  each, 
amounting  in  all  to  $75,000,  secured  by  hypothec  upon 
the  lands,  buildings,  plant  and  machinery  of  the  said  com- 
pany, bearing  interest  at  the  rate  of  five  per  cent,  per  an- 
num, payable  semi-annually." 

The  bonds  in  question  were  issued  by  the  Canadian  com- 
pany, and  were  delivered  by  it  to  Stillman  &  Hall,  and 
were,  by  Stillman  &  Hall,  delivered  to  the  New  York  com- 
pany, as  well  as  the  $25,000  paid  in  cash,  in  accordance 
with  the  contract  between  the  New  York  company  and 
Stillman  &  Hall. 

The  present  action  is  brought  by  the  New  York  com- 
pany, holdjBr  of  the  bonds  in  question,  against  the  Cana- 
dian company,  for  the  interest  on  these  bonds,  overdue 
at  the  date  of  action,  less,  however,  a  certain  amount  of 
open  account  upon  business  transactions  between  the  par- 
ties. The  overdue  interest  on  the  bonds  amounted  to 
$9,325;  the  deduction  by  credit  of  balance  of  account  due 
by  the  New  York  company  to  the  Canadian  company 
leaves  the  exact  amount  due  by  consent  of  parties  at  the  sum 
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of  $4,217.67,  for  which  amount,  it  is  admitted,  judgment 
must  go,  unless  the  plea  of  the  Canadian  company  be  main- 
tained. 

The  Canadian  company  contends  that  Stillman  &  Hall, 
in  dealing  with  the  patents  in  question,  were  the  agents 
of  the  New  York  company;  they  thereupon  contend  that 
the  Canadian  patents  were  null  and  void  and  were  not  the 
subject  of  any  valid  letters  patent,  and  that  the  alleged 
inventions  were  not  new  or  patentable. 

Particulars  were  demanded  by  plaintiff  from  defendants 
of  the  ground  upon  which  they  based  their  allegation  of 
want  of  invention  and  want  of  novelty  in  the  patents  in 
question,  and  the  Court  ordered  such  particulars.  Under 
said  judgment,  the  defendant  contended  that  the  Canadian 
patent  No.  46781  was  anticipated  by  a  number  of  British 
and  United  States  patents: 

Plaintiff  answered  defendant's  plea  by  setting  up: 

First.  The  absence  of  any  lien  de  droit  between  the 
plaintiff  and  the  defendant  concerning  the  validity  of  the 
patents. 

Secondly.  By  setting  up  that  the  sale  and  transfer  of 
the  patents  in  question  did  not  carry  with  them  any  war- 
ranty of  the  validity  of  the  patents,  and  were  not  made 
with  any  express  warranty,  and  also  that  the  patents  in 
question  were,  as  a  matter  of  fact,  good  and  valid,  and  had 
been  used  by  the  defendant  for  several  years  without  any 
objection,  and  without  infringement  or  interference  of  any 
other  party. 

The  judgment  of  the  Court  below  has  set  aside  the 
contention  of  the  plaintiff  relating  to  the  absence  of  lien 
de  droit,  and  has  omitted  to  deal  with  the  contention  of  the 
plaintiff  as  to  the  question  of  a  warranty,  or  validity  aris- 
ing out  of  the  transfer  of  a  patent,  but  has  maintained  the 
plaintiff's  position  on  the  merits,  holding  the  patents 
transferred  good  and  valid. 

The  defendant  inscribed  in  review. 

The  two  first  questions  which  the  plaintiff  raises  appear 
to  me  to  be  of  much  importance.  I  have  already  pretty 
thoroughly  indicated  the  course  of  the  nec^otiations  between 
the  New  York  company  and  Stillman  &  Hall. 

The  transfer  of  the  patents  in  question  by  the  plain- 
tiff to  Stillman  &  Hall,  was  made  in  New  York,  and  the 
effect  of  that  transfer  would  naturally,  by  the  application 
of  the  principle  lex  loci  contractus,  be  determined  by  the 
law  of  the  State  of  New  York.     Unless  it  can  be  ascer- 
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tained  from  the  proof  in  this  cause  that  Messrs.  Stillman 
&  Hall  acted  as  agents  of  the  plaintiff^  in  their  dealing 
with  the  defendant,  in  connection  with  the  transfer  of  these 
patents,  it  seems  difficult  to  say  how  there  can  be  a  lien 
de  droit  between  the  plaintiff  and  the  defendant  on  the 
question  of  validity  of  the  patents.  The  proof  leaves  no 
doubt  that,  when  Stillman  &  Hall  began  negotiating  with 
the  plaintiff  for  the  purchase  of  these  patents,  plaintiff 
did  expect  that  Stillman  &  Hall  would  interest  a  Canadian 
company  in  the  work  of  putting  these  patents  into  practice. 
That  appears,  manifestly,  from  the  fact  that  the  plaintiff 
agreed  to  accept  the  bonds  of  such  a  company  to  a  certain 
amount  in  part  payment  of  the  price  of  the  patents.  At 
the  time,  however,  when  these  patents  were  actually  trans- 
ferred by  the  plaintiff  to  Stillman  &  Hall,  such  a  company 
had  not  yet  been  incorporated;  only,  Stillman  &  Hall, 
by  undertaking  to  give  plaintiff  $75,000  in  bonds  of  such  a 
company,  necessarily  undertook  to  cause  such  a  company  to 
be  incorporated,  and  to  issue  bonds.  How  could  Stillman 
&  Hall  be  agents  of  an  unexisting  principal? 

There  is,  in  my  judgment,  nothing  whatever  in  the  re- 
cord to  show  that  in  January,  1900,  when  these  patents 
were  actually  transferred  by  the  plaintiff  to  Stillman  & 
Hall,  the  property  in  them  did  not  absolutely  pass  to  Still- 
man &  Hall,  leaving  them  free  to  sell  these  patents  to  a 
Canadian  company,  for  any  price  which  they  might  see  fit, 
provided  only  they  paid  to  the  plaintiff  the  price  stipulated. 
The  whole  of  the  negotiations  by  the  Canadian  company, 
for  these  patents,  was  made  with  Stillman  &  Hall;  the 
payment  was  made  to  Stillman  &  Hall,  and  not  only  §o,  but 
in  the  contract,  by  which  the  right  to  the  patents  was  trans- 
ferred by  Stillman  &  Hall  to  the  defendants,  it  was  also 
contracted  by  Stillman  &  Hall  that  they  should  construct 
a  factory  for  the  defendants  and  equip  it  for  the  purpose 
of  putting  these  patents  in  practice;  the  whole  for  a  single 
sum  without  any  distinction  being  made  as  to  how  much 
represented  the  patents  and  how  much  represented  the 
erection  and  equipment  of  the  factory.  It  is  a  general  prin- 
ciple in  the  interpretation  of  contracts,  that  pourparlers 
whether  verbal  or  in  writing,  which  antedate  the  contracts 
are  to  be  considered  as  set  aside  and  waived,  in  so  far 
as  they  may  differ  from  the  contract  finally  passed,  that  is 
to  say,  that  the  parties  are  to  be  presumed  to  have  put 
their  final  agreement  into  the  contracts  which  they  actually 
execute. 
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In  the  present  instance,  it  is  plain  that,  although  there 
have  been  communications  between  the  members  of  the 
Canadian  company  and  the  members  of  the  New  York  com- 
pany, not  in  my  judgment,  by  any  means,  involving  the 
conclusion  that  the  new  York  company  was  dealing  directly 
with  the  Canadian  company,  yet  all  of  these  things  pre- 
ceded the  actual  contract,  and  in  the  absence  of  legal  and 
sufficient  proof  of  simulation,  these  actual  contracts  must 
be  held  to  govern  the  rights  and  obligations  of  the  parties. 

I  am  therefore  of  opinion  that  the  Canadian  company 
must  answer  on  its  bonds  towards  the  holder  of  these,  the 
New  York  company,  and  cannot  raise  as  an  issue,  a  plea 
by  which  it  attempts  to  escape  from  its  obligations  on 
its  bonds,  by  reason  of  contracts  alleged  to  have  been  with 
the  New  York  company,  but  proved  to  have  been  with 
Messrs.  Stillman  &  Hall. 

As  to  the  second  question,  upon  which  the  judgment 
omitted  to  pronounce,  it  is,  I  think,  also  useful  to  make 
some  remarks. 

The  defendant  has  cited  the  following  judgments  in 
our  own  Courts,  which  appear  to  be  the  only  ones  which 
bring  up  the  question  as  to  whether  the  transfer  of  letters 
patent  of  invention  carries  with  it  a  warranty  of  the  novelty 
and  the  utility  of  such  letters  patent.  There  is  a  case  in 
11  Q.  L.  E.,  at  p.  24,  Dery  et  al.  v.  Hamel.  Ramsay,  J., 
in  this  case  said.  "  La  seconde  question  a  rapport  k  la  vente 
du  droit  de  xaire  usage  de  Tinvention.  Les  appelants 
pr6tendent  qu^il  n^existe  aucune  garantie,  et  que  la  seule 
garantie  accordee  par  la  loi  est  Pexistence  de  la  patente.  Je 
ne  vois  pas  que  Ton  puisse  citer  aucune  autorit^  a  I'appui 
de  cette  pretention  et  il  ne  s'est  jamais  presents  de  cas 
identique  a  celui-ci.  Evidemment  ce  n^est  pas  une  vente 
aleatoire  comme  celle  d'un  coup  de  filet  comme  on  Fa  sug- 
ger6.  Mais  il  n'est  pas  necessaire  de  discuter  cette  ques- 
tion plus  au  Eond,  car  Facte  de  vente  consenti,  par  les  ap- 
pelants a  Pintime,  contient  une  description  qui  6quivaut  k 
une  garantie  et  que  comporte  chaque  patent,  e'est-^-dire  que 
rinvention  est  nouvelle  et  utile.  II  serait  etrange,  en  effet, 
si  ce  qui  ne  pent  exister  qu^  en  autant  que  c'est  nouveau  et 
utile  pourrait  etre  achete  et  vendu  comme  tel,  tout  en  n^- 
etant  ni  Tun  ni  Tautre.  La  vente  du  droit  de  patente  tombe 
specialement  sous  Tarticle  1522  du  Code  Civil  (vices 
cach6es.'' 

On  the  26th  page.  Judge  Tessier  discusses  the  matter 
and  shews  that  the  pretended  patent  was  impossible   of 
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application,  and  that  the  sale  of  it  was  pure  fraud.  The 
next  case  cited  by  the  defendant  is  that  of  Perrault  v. 
Normandin,  in  the  31st  Legal  News,  p.  118.  This  was  a 
sale,  not  of  a  patent  of  invention,  but  of  a  pretended 
secret  for  the  manufacture  of  ginger  beer,  and  it  turned  out 
that  it  was  no  secret  at  all,  that  everybody  knew  about  it 
and  the  purchaser  was  subjected  to  opposition,  so  as  to 
render  the  alleged  secret  absolutely  useless. 

The  other  case  cited  by  the  defendant  is  Almour  v. 
Cable,  and  was  an  action  on  a  promissory  note  given  as 
the  consideration  of  an  alleged  patent  right.  It  was  stated 
in  the  plea  that  the  pretended  patent  was  nothing  else  than: 
a  contre-facon  of  a  patent  previously  obtained  in  the  United 
States  and  Canada,  by  one  Ingraham,  and  which  patent 
was  being  put  in  practice  in  Canada. 

The  Superior  Court  rejected  the  plea,  but  in  appeal, 
that  part  of  the  plea  which  concerned  the  nullity  of  the 
patent  as  contre-fiagon  of  another  invention,  was  main- 
tained, and  the  action  was  dismissed. 

All  of  these  cases  raise  other  questions  than  the  mere 
question  of  law  as  to  warranty  of  novelty  and  utility  arising 
out  of  the  fact  of  transfer.  The  question  of  fraud  entered 
into  all  of  them,  the  question  of  express  warranty  entered 
into  one  of  them,  and  in  one  of  them  there  was  no  patent 
transferred  at  all. 

The  principle  upon  which  these  judgments  appear  to 
have  been  founded,  is  that,  in  the  first  place,  the  public  con- 
sideration for  the  grant  of  an  exclusive  right  to  manufac- 
ture a  certain  article,  is  that  the  article  must  be  new 
and  useful,  that  is  to  say,  that  any  person  who  demands 
nn  exclusive  right  must,  give  the  consideration  therefor, 
that  is,  either  by  his  labor,  by  his  thought,  by  his  genius, 
he  has  found  out  something  which  was  not  known  before 
and  which  is  useful,  from  which  the  public  will  benefit  at 
the  conclusion  of  the  tem^  of  his  patent;  and  there  is  no 
doubt  that  when,  upon  an  action  taken  to  annul  a  patent,  it 
is  proved  that  the  alleged  invention  was  not  new  or  was 
not  useful,  the  Court  would  set  aside  the  patent  as  wholly 
null,  and  it  would  be  considered  as  if  it  had  never  existed. 

Now  we,  especially  in  the  provinces  governed  by  a  sys- 
tem of  law  which  is  derived  from  the  Roman  law,  are 
possibly  more  bound  by  conclusions  drawn  from  general 
principles,  than  those  accustomed  to  laws  derived  from 
England.  Thus  we  have  in  article  1472'  of  our  Code  the 
definition  of  a  sale,  as  follows: 
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'^  La  vente  est  un  contrat  par  lequel  une  personne  donne 
une  chose  a  une  autre,  moyennant  un  prix  en  argent  que 
la  derniere  s^oblige  de  payer/'  Thus  there  must  be  a  thing 
sold. 

But  if  the  patent  be  a  pure  nullity,  what  is  sold  ?  There 
is  no  object  of  sale,  and  therefore  there  can  be  no  sale,  and 
no  obligation  to  pay  a  price. 

This  view  of  the  matter  also  prevails  in  France,  and 
for  the  same  reason.  But  there  exists  there  a  consider- 
able and  growing  weight  of  opinion  in  a  contrary  sense. 

His  Lordship  here  reads  Pouillet,  Brevets  d'Invention, 
4th  edition,  pp.  246,  247,  250;  and  Allart,  cited  by  Pouillet 
at  p.  234. 

It  appears  to  me  to  be  still  open  to  consider,  under 
the  circumstances  I  have  above  set  forth,  whether  under 
our  patent  law,  as  it  exists,  and  having  in  view  the  trans- 
fer of  the  patents  in  question  in  this  cause,  which  on  their 
face  purport  to  transfer  '*all  the  right,  title  and  interest" 
of  the  transferor  of  the  patents  in  question,  to  the  trans- 
feree, whether  such  a  transfer  carries  with  it  a  warranty 
of  the  indefeasibility  of  the  patent? 

Our  patent  law  was  derived  from  the  English  patent 
law,  and,  in  the  absence  of  any  other  means  of  interpre- 
tation and  application,  great  weight  has  to  be  given  to  the 
jurisprudence  upon  a  like  law  in  England. 

I  may  say  also  that  the  patent  laws  of  the  United  States 
are  in  all  respects  similar,  and  the  jurisprudence,  at  any 
rate,  so  far  as  regards  this  particular  question,  is  in  the 
United  States    identical  with  that  of  England. 

I  cite  Frost^s  "Patent  Laws  and  Practice,'^  2nd  edition, 
p.  357,  as  follows:  "In  cases  arising  from  the  breach  of 
contract  of  purchase  of  letters  patent,  it  is  always  most  im- 
portant to  consider  whether  the  contract  contains  any  ex- 
press or  implied  warranty,  on  the  part  of  the  assignor,  as 
to  the  validity  of  the  patent;  for  if  there  is  no  such  war- 
ranty, the  purchaser,  in  the  absence  of  fraud,  cannot  re- 
pudiate the  contract,  on  the  ground  that  he  has  subse- 
quently discovered  the  patent  to  be  void.  A  purchaser, 
without  a  warranty  from  the  assignor,  in  the  absence  of 
fraud,  is  bound  to  take  the  patent  with  all  its  faults,  if  it 
have  any/' 

(See  case  of  Hall  v.  Condor,  2  C.  B.  N.  S.  22,  and  Smith 
&  Neale,  2  C.  B.  X.  S.  67).  On  p.  358,  the  author  speaking 
of  the  case  of  Hall  v.  Condor,  says:  The  Court  of  Common 
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Fleas  held  "  that  in  the  absence  of  any  allegation  of  fraud, 
it  must  be  assumed  that  the  plaintiff  was  an  inventor,  and 
there  was  no  warranty,  express  or  implied,  either  that  he 
was  the  true  and  first  inventor,  or  that  the  invention  was 
useful  or  new;  but  that  the  contract  was  for  the  sale  of 
the  patent  such  as  it  was,  each  party  having  equal  means  of 
ascertaining  its  value,  and  each  acting  on  his  own  judg- 
ment.'^ 

In  Wallace  &  Williamson  on  Patents,  p.  329,  the  author 
says:  "The  Courts  will  not  read  into  an  assignment  of  a 
patent  any  implied  warranty  by  the  assignor  that  the  let- 
ters patent  assigned  are  valid.  .  .  .  They  (that  is  the 
assignor  and  the  assignee)  had  the  same  means  of  enquir- 
ing into  the  fact,  and  of  learning  whether  it  had  been  in 
use,  or  the  invention  had  previously  been  known  in  Eng- 
land. Why,  therefore,  should  we  assume  that  the  plaintiff 
meant  to  assert  that  the  patent  was  indefeasible,  and  that 
the  defendants  purchased  on  that  understanding,  rather 
than  that,  each  knowing  what  the  invention  was,  and  hav- 
ing equal  means  of  ascertaining  its  value,  they  contracted 
for  the  patent,  such  as  it  was,  each  acting  on  his  own  judg- 
ment ?'' 

There  can  be  no  doubt  that  that  is  the  English  law  and 
jurisprudence  upon  that  question,  and  indeed  the  Courts  in 
England  have  gone  so  far  as,  even  in  the  case  of  express  war- 
ranty of  the  validity  of  the  patent,  to  give  the  assignee 
only  such  relief  as  should  compensate  him  for  the  damage 
suffered  by  reason  of  breach  of  warranty  of  the  patent. 

As  I  have  said,  the  American  law  is  the  same.  I  cite 
Walker  on  Patents,  Nos.  383  and  284:  "No  warranty 
of  validity  is  implied  in  any  assignment  of  any  patent  right. 
If  the  assignor  knows  the  patent  to  be  invalid  at  the  time 
he  makes  the  assignment,  he  is  guilty  of  fraud,  and  the 
assignee  may  have  relief  against  him  on  that  ground;  but 
if  both  parties  are  equally  innocent  of  knowledge,  the  loss 
consequent  on  invalidity  afterwards  brought  to  light,  must 
fall  upon  the  owners  of  the  patent.'^ 

It  is,  however,  not  necessary  to  cite  further  authority 
upon  that  point.  The  same  doctrine  has  been  applied  in  the 
Province  of  Ontario,  under  our  own  patent  law. 

In  the  case  of  Vermily  v.  Cannaff,  12  0.  R.  164,  Judge 
Boyd  said:  "In  the  absence  of  fraud  or  warranty  or  repre- 
sentation, which  induced  the  bargain  and  falsified  the  result, 
such  contract  was  the  purchase  of  an  interest  in  an  existing 
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patent.    There  was  no  implication  as  to  the  patent  being 
made  indefeasible/' 

I  am,  therefore,  of  opinion  that  the  transfer  of  the 
patents  in  question  from  the  New  York  company  to  Messrs. 
Stillman  &  Hall,  in  New  York,  and  which  purported  to 
transfer  only  the  right,  title,  and  interest  of  the  assignor 
to  the  assignee,  did  not  carry  with  it  any  warranty  of  the 
validity  of  the  patent.  Even  supposing  it  should  be  im- 
plied that,  under  our  law,  such  a  warranty  would  be  im- 
plied to  defendant  company,  the  plaintiff  has  the  right  to 
be  judged  upon  that  question  by  the  law  of  the  place 
where  they  made  the  transfer,  namely,  the  United  States; 
and  there  can,  I  think,  be  no  doubt  that  by  that  law  there 
is  no  warranty  of  validity.  This  furnishes  a  strong  reason 
why  the  plaintiff  company  may  decline  to  discuss  the  validity 
of  those  patents  with  the  defendant  company  with  whom 
they  did  not  directly  deal,  and  thus  force  is  added  to  the 
contention  that,  with  respect  to  that  matter,  there  is  no 
lien  de  droit  between  plaintiff  and  defendant. 

We  come  now  to  the  question  upon  which  the  case  waa 
decided  by  the  Superior  Court,  namely: 

Are  the  patents  valid? 

The  consideration  of  this  question  is  to  be  commenced 
with  a  threefold  presumption  in  favor  of  validity; 

In  the  first  place,  the  granting  of  the  patents  them- 
selves presume  validity; 

In  the  second  place,  the  undoubted  success  of  the  pat- 
ents in  practical  operation,  as  proved  in  the  cause,  is  a  pre- 
sumption of  validity;  and 

In  the  third  place,  the  judgment  rendered  in  the  cause, 
founded  upon  the  proof,  is  a  further  presumption  of  vali- 
dity. 

It  may  be  generally  said  that  apart  from  former  defects, 
the  validity  of  a  patent  depends  upon  its  novelty,  its  utility 
and  the  presence  of  actual  invention.  In  the  present  case, 
the  question  of  utility  may  be  left  out  of  consideration, 
because  the  proof  shows  beyond  all  contradiction  the  suc- 
cessful operation  of  the  patents. 

Speaking  then  of  want  of  novelty,  that  may  depend 
upon  two  things:  1st,  that  the  invention  was  previously 
known  to  the  public;  and  2nd,  that  it  had  been  anticipated 
by  previous  patents. 

In  the  United  States  and  in  Canada,  but  especially  in 
the  former    a  very  complete  search  is  made    as  to  thf 
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patentability  of  any  alleged  invention  for  which  a  patent 
is  asked.     See  Ridout  on  Patents,  at  p.  46,  where  he  says: — 

"In  the  United  States,  there  is  a  very  strict  examin- 
ation as  to  the  novelty  of  the  alleged  invention,  with  appeal 
from  the  decision  of  the  primary  examiners,  from  the  deci- 
sion of  the  Board  to  the  Commissioner  of  Patents,  and, 
from  his  decision  to  the  Supreme  Court  of  the  District  of 
Columbia/* 

In  Canada  there  is  a  preliminary  examination  as  to  noT- 
elty.     See  s.  8   of  the  Patent  Act  Amendment,  1892. 

In  Canada  and  the  United  States  the  production  of  the 
letters  patent  in  Court  is  prima  facie  evidence  of  novelty. 
It  may  be  remarked  that  the  patents  in  issue  in  this  case 
are  identical  with  the  patents  issued  in  the  United  States, 
and  have  been  subjected  to  the  very  complete  examination 
required  in  that  country,  before  issuance.  This,  however,  is 
only  a  presumption,  and  the  Court  is  not  precluded  from, 
declaring  a  patent  void  upon  satisfactory  proof  of  want  of 
novelty. 

Speaking  first  of  what  I  shall  call  the  composition  pat- 
ent, which  consists  of  a  mixture  of  two  salts  of  ammonia, 
it  is  contended  by  the  defendant  that  the  substance  is  not 
a  new  composition  of  matter  within  the  meaning  of  the 
Patent  Act;  that  it  is  merely  the  mixing  of  two  substances 
of  which  the  particles  come  in  juxtaposition  to  each  other, 
but  which  do  not  combine  nor  form  any  new  substance. 
It  was  indeed  very  warmly  argued  on  behalf  of  the  de- 
fendant  that  such. a  composition  was  not  patentable. 

It  seems  to  me,  however,  that  the  position  is  not  main- 
tained by  jurisprudence.  It  may  very  well  be  admitted 
that,  if  two  substances  be  mixed  together  for  the  perform- 
ance of  some  particular  function,  each  one  of  them,  pre- 
viously known  as  being  adapted  for  the  performance  of  that 
function,  and  that  when  put  into  action  each  one  of  them 
performs  its  own  proper  function,  that  the  mixture  does 
not  meet  the  requirements  of  the  Patent  Act  with  regard 
to  composition  of  matter.  But  where  the  two  elements  pro- 
duce together  a  result  which  would  not  be  produced  by 
either  of  them,  acting  alone,  and  which  result  is  useful, 
then  the  mixture  is  patentable,  although  the  union  of  the 
two  substances  may  be  only  mechanical. 

With  regard  to  the  patent  under  consideration,  doubtless 
the  properties  of  both  substances  used  as  a  fire  preventer, 
were  well  known  before  the  issue  of  the  patent.  Thus  in 
a  work  published  in  Paris,  as  long  ago    as  1821,  entitled, 
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"Annale  de  Chimie  et  de  Physique,"  we  find  the  sub- 
stances which  enter  into  the  composition  of  the  article  pat- 
ented in  this  cause^  described  as  proper  substances  for  the 
prevention  of  fire;  also  in  a  patent  granted  to  Robert  R. 
Graf,  on  September  16th,  1890,  in  the  United  States,  we 
have  the  following  described  as  the  invention :  "  A  fireproof 
composition  consisting  of  sulphate  of  ammonia,  phosphate 
of  ammonia,  salt  ammoniac,  lime,  sodium,  tungstate  and 
water,  in  about  the  proportion  herein  specified.  That  pat- 
ent comes  nearer  to  the  patent  in  this  cause  than  any- 
thing else  which  is  brought  up  against  it.  Both  of  the 
substances  which  form  the  patented  article  in  this  case  are 
also  found  in  the  earlier"  patents,  but  they  are  in  the  latter 
associated  with  three  other  substances. 

In  Frost,  Patent  Laws,  2nd  edition,  p.  35,  I  find  the 
following :  "  Invention  again  may  sometimes  consist  in 
the  selection  of  particular  members  of  a  class  of  substances 
which  possess  properties  by  means  of  which  the  inventor 
is  to  produce  a  result  which  is  new  and  useful,  or,  if  old, 
is  attached  in  a  better  and  more  economical  way  than 
hitherto.  So,  though  a  class  of  bodies  may  have  been  em- 
ployed before  for  a  particular  purpose,  there  may  be  suffi- 
cient invention  in  selecting  one  member  of  the  class  which 
possesses  particular  advantages  not  shared  by  other  mem- 
bers of  the  class  to  support  a  patent  for  the  use  of  that 
particular  member." 

In  the  present  instance,  the  result  of  the  use  of  the 
two  substances  selected  appear,  by  the  evidence  and  by 
actual  demonstration  made  in  the  presence  of  the  Court  to 
be  useful.  The  use  of  either  of  the  substances  alone,  for 
the  saturation  of  a  fabric  and  the  subsequent  application 
of  heat,  as,  for  example,  in  the  process  of  ironing,  cause 
considerable  discolouration  of  the  fabric,  whereas  the  use 
of  the  patented  substance  in  the  same  manner  did  not  pro- 
duce discolouration.  So  that  the  evidence  seems  to  leave 
no  doubt  that  the  patent  is  sustainable  under  the  authori- 
ties which  I  have  just  cited.  See  8  R.  P.  C.  389;  12  R.  P. 
C.  470,  13,  429 ;  14  R.  P.  C.  403. 

The  demand  for  some  invention  which  should  render  fab- 
rics non-inflammable  has  been  for  a  long  time  partially  at 
least  unsatisfied.  When,  therefore,  an  article  suddenly 
sprung  into  existence  which  met  the  demand,  and  came 
into  general  use,  it  is  easy  to  conclude  that  some  inven- 
tion must  have  been  necessary  to  procure  that  article,  even 
although,  after  the  article  is  once  procured,  it  may  appear 
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the  most  obvious  thing  in  the  world.  Under  such  circum- 
stances, then,  the  amount  of  invention  requisite  to  form  a 
foundation  for  a  valid  patent  may  be  very  small.  Even  in 
cases  where  the  idea  upon  which  the  invention  rests  is 
purely  accidental,  it  may  form  ground  for  a  valid  patent. 

With  regard  to  the  process  patent  in  question  in  this 
case,  the  attack  made  upon  it  is  that  it  has  been  antici- 
pated by  various  other  patents  previously  granted.  The 
object  of  the  process  patent  in  question  in  this  case  was 
to  saturate  wood  of  various  kinds  with  a  solution  intended 
to  render  the  wood  non-inflammable,  and  in  a  manner  so 
as  not  to  injure  the  strength  or  fibre  of  the  wood.  The 
wood  especially  intended  to  be  treated  under  the  process 
was  wood  intended  for  interior  house  purposes,  and  there- 
fore wood  which  required  to  be  capable  of  being  polished. 
The  previous  process  for  wood  saturation  had  been,  it  may 
be  said,  entirely  applied  to  wood  intended  to  be  used  in 
rough  and  exposed  places,  such,  for  example  for  railway 
ties  or  telegraph  posts,  and  the  object  of  this  saturation 
was  principally  to,  secure  the  wood  from  rotting.  The  appli- 
cation therefore  of  the  present  patent  was  widely  different 
from  that  of  the  earlier  patents.  It  may  be  said,  speaking 
generally,  that  the  adaptation  of  an  old  process  or  combin- 
ation, used  in  connection  with  some  particular  function, 
in  not  again  patentable  for  use  in  connection  with  an  analo- 
gous function,  where  no  invention  is  required  to  be  made 
to  make  the  combination  applicable  to  the  new  function. 

In  the  present  instance,  however,  it  is  proved  that  the 
previous  patents  for  the  saturation  of  wood  involved  the 
use  of  high  temperature  in  the  process,  and  that  the  effect 
of  this  high  temperature  on  the  wood  treated  was  to  injure 
its  fibre  and  render  it  incapable  of  taking  a  polished  sur- 
face. 

The  principal  difference  between  the  patent  now  under 
consideration  and  those  which  previously  existed  is  that 
it  is  dependent  upon  low  temperature  in  the  performance 
of  the  saturation  and  drying  processes,  and  that  it  provides 
an  element  in  the  combination  for  the  purpose  of  securing 
the  low  temperature  required.  It  is  clearly  proved  that  this 
low  temperature  is  essential  for  the  new  use  to  which  the 
process  was  to  be  put,  and  it  has  been  frequently  held  that 
a  valid  patent  may  be  based  upon  changes  of  temperature, 
where  such  produce  results  either  wholly  new  or  more  bene- 
ficial than  those  which  had  been  previously  obtained. 
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I  think,  on  the  whole,  that  the  evidence  clearly  demon- 
strates the  patentability  of  the  invention  in  this  case,  and, 
indeed  the  evidence  given  by  the  defence  is,  properly  inter- 
preted, wholly  consistent  with  the  validity  of  the  patents. 
These  patents  were  used  by  the  defendant  for  several  years. 
Defendant  was  not  troubled  by  any  infringer,  and  it  was 
only  when,  probably  in  consequence  of  insuflBcient  capital 
or  imprudent  management,  the  defendants^  business  had 
proved  unsuccessful,  that  an  effort  was  made  to  avoid  the 
payment  of  the  stipulated  price  of  the  patent  rights. 

I  am  fully  convinced  that  the  judgment,  which  has 
maintained  the  plaintiff^s  action  is  well  founded  and  should 
be  4!onfirmed. 

Judgment  unanimously  confirmed,  with  slight  modifi- 
cation of  amount  owing  to  clerical  error  in  judgment  of 
the  Superior  Court. 


DOHINIOH  OF  CANADA. 

Exchequer  Court,  Quebec  Admiralty  District. 

May  22nd,  1908. 

THE  SHIP  HAVANA  v.  THE  SHIP  PRESCOTT. 

Admiralty  Law — Shipping — Collision — Reasonable  Care  and 

SJciU — Damages. 

DuNLOP,  J.: — It  is  admitted  that  George  B.  Taylor  is 
the  owner  of  the  steamer  Havana,  and  that  the  steamer 
Prescott  is  owned  by  the  Richelieu  &  Ontario  Navigation 
Company.  The  facts  under  which  the  accident  in  question 
occurred,  and  by  reason  of  which  damages  were  caused,  are 
clear,  and  they  can  be  disposed  of  in  a  few  words.  On  the 
evening  of  the  2nd  July,  1907,  the  plaintiff's  ship,  the 
Havana,  on  her  way  from  the  city  of  Quebec  to  Erie  in  the 
State  of  Pennsylvania,  came  to  the  down-stream  entrance  of 
the  Lachine  canal.  The  wind  at  that  time  was  from  the 
north  or  northwest,  a  light  breeze,  the  weather  was  clear 
and  fine,  it  being  still  daylight.  It  was  the  intention  of  the 
Havana  to  take  the  lower  or  south  lock,  lock  No.  1.  The 
Havana  approached  the  entrance  to  that  lock,  ran  alongside 
of  the  northwest  wall  of  the  south  lock  and  put  two  of  her 
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crew  ashore  to  manage  the  lines  in  locking  the  Havana  in 
conformity  with  the  canal  regulations.  When  the  Havana 
was  alongside  of  the  north  wing  wall^  the  authorities  in 
charge  of  the  lock  notified  her  that  she  could  not  pass 
through  the  lock  until  the  passenger  steamer  that  was  com- 
ing up  astern  had  passed  through;  in  other  words,  that  the 
steamer  Prescott  should  take  precedence;  and  the  Prescott 
thereupon  pushed  her  way  through,  and  became  jammed 
between  the  Havana  and  the  lock  for  a  short  time,  and  then 
hurried  into  the  lock.  She  went  through  the  south  lock 
No.  1,  struck  the  upper  gates,  broke  them,  and  was  carried 
Fwiftly  back  by  the  rush  of  the  water,  and  in  doing  so  came 
into  collision  with  the  Havana,  and  damaged  her  to  such 
an  extent  that  she  had  to  be  beached  in  order  to  save  her. 

The  Havana,  after  receiving  the  orders  from  the  canal 
authorities  that  the  Prescott  was  to  have  precedence,  backed 
up  towards  the  south  side  of  the  entrance  to  the  lock,  as 
far  as  was  necessary  to  allow  the  Prescott  to  pass  in  ahead 
of  her,  and  while  she  was  lying  on  the  south  side  of  the 
entrance,  her  bow  was  slightly  in  front  of  a  pinflat,  loaded 
with  a  deck  load  of  timber,  that  was  moored  to  the  south 
wall,  near  the  downstream  end. 

After  the  Prescott  had  passed  the  Havana,  the  Havana 
worked  her  way  slowly  across  the  entrance  to  the  lock  in 
order  to  make  fast  to  the  north  wing  wall,  until  the  Pres- 
cott had  been  locked  through.  This  she  did  because  it  was 
evidently  considered  by  those  in  charge  of  her  that  that 
was  the  only  place  at  the  entrance  of  the  lock  free  and 
clear  and  available  for  that  purpose;  but  before  this  man- 
oeuvre could  be  carried  out,  the  collision  took  place,  and  the 
Havana  was  seriously  damaged. 

The  substantial  defence  of  the  defendant  to  this  case  is 
that  the  accident  was  inevitable  owing  to  the  breaking  of 
the  spring  of  the  bell  in  the  engine  room  of  the  Prescott, 
and  subsidiarily  that  if  the  Havana  had  been  carefully  and 
skilfully  navigated  by  those  in  charge  of  her  at  the  time, 
the  accident  and  collision  could  have  been  avoided. 

The  learned  Judge  then  went  thoroughly  into  the  ques- 
tion of  inevitable  accident,  and  then  continued: — 

Defendant's  counsel  contends  that  the  breaking  of  the 
spring  of  the  hammer  on  the  Prescott  was  caused  by  a 
latent  defect,  without  antecedent  negligence,  and  that  the 
collision  which  followed  was  inevitable. 

In  order  to  assist  me  in  arriving  at  a  decision  in  this 
case,  I  have  availed  myself  of  the  power  which  this  Court 
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lias  to  refer  to  some  gentleman  conversant  with  nautical 
affairs.  I  have  obtained  the  assistance  of  Capt.  James  J. 
Riley,  a  mariner  of  experience,  holding  a  certificate  of 
competency  as  master  from  the  British  Board  of  Trade, 
number  82599,  now  engaged  in  important  public  service  as 
superintendent  of  pilots  and  examiner  of  masters  and  mates, 
and  a  director  of  the  nauticalXollege,  upon  whose  judgment 
and  opinion  I  shall  find  it  my  duty  to  rely,  and  to  whom  I 
have  submitted  the  following  questions,  and  whose  answers 
are  appended  thereto: — 

Q.  1. — Do  you  consider  that  under  the  facts  of  this  case 
as  proved,  the  steamer  Prescott  was  properly  manned, 
equipped  and  navigated,  and  that  a  proper  lookout  was  kept, 
and  that  all  possible  precautions  were  taken  by  its  master 
and  crew  to  avoid  the  collision  with  the  Havana,  which  took 
place  as  has  been  proved  at  the  time  and  place  in  the  plead- 
ings in  this  cause  mentioned?  If  not,  state  in  what  par- 
ticulars the  manning,  equipment,  navigation  and  lookout  of 
the  Prescott  were  faulty,  and  what  precautions  should  have 
been  taken  to  avoid  the  collision  in  question,  that  were  not 
taken  ? 

A. — In  my  opinion  the  Prescott  was  at  fault  in  the  fol- 
lowing particulars:  She  was  not  properly  equipped.  There 
was  no  arrangement  to  repeat  back  the  signals  from  the 
engine  room  to  the  wheel-house.  There  was  no  proper 
oflBcer  in  charge  of  the  vessel.  The  master  was  at  supper 
when  the  collision  took  place.  The  mate,  whose  duty  it 
was  to  take  the  Prescott  through  the  canal,  was  on  the  main 
deck,  a  place  from  which,  after  he  had  ordered  the  men  to 
go  on  deck  with  the  ropes,  he  could  not  take  any  part  with 
the  management  of  the  vessel  while  she  was  going  through 
the  canal.  Ouelette,  the  Rapids  pilot,  was  pilot  of  the  vessel 
from  Cornwall  to  IMontreal,  and  assumed  full  charge  of  the 
vessel  from  Victoria  pier  up  to  the  time  of  the  collision. 
In  my  opinion,  he  navigated  the  vessel  improperly.  He  was 
proceeding  too  fast  when  he  entered  the  canal,  and  ap- 
proached and  entered  lock  No.  1  too  fast,  without  having 
anv  lines  ashore.  When  about  50  feet  inside  of  the  lock, 
a  line  was  got  ashore,  but  the  one  man  of  the  crew  who 
jumped  ashore  did  not  put  the  line  over  the  snubbing  post 
until  the  vessel  was  about  the  middle  of  the  lock,  and  it 
could  not  be  made  fast  on  board  the  vessel,  as  she  was 
going  too  fast.     There  was  no  proper  lookout. 

I  am  further  of  opinion  that  the  collision  could  have 
been  avoided  if  reasonable  skill  and  care  had  been  exercised 
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by  the  officers  and  crew  of  the  Prescott  up  to  the  time  of 
the  collision. 

Q.  2. — Do  you  consider  that  under  the  facts  of  this  case 
as  proved,  the  steamer  Havana  was  properly  manned,  equip- 
ped and  navigated,  and  that  a  proper  lookout  was  kept,  and 
that  all  possible  precautions  were  taken  by  her  master  and 
crew  to  avoid  the  collision  which  took  place  as  has  been 
proved,  with  the  Prescott,  at  the  time  and  place  in  the 
pleadings  in  this  cause  mentioned.  If  not,  state  in  what 
particulars  the  manning,  equipment  and  navigation  of  the 
Havana  were  faulty,  and  what  precautions  should  have  been 
taken  to  avoid  the  collision  in  question  that  were  not  taken? 

A. — With  respect  to  the  Havana,  the  evidence  shews 
that  she  approached  the  lock  in  a  proper  manner.  The 
mate  was  on  the  forecastle  head,  on  the  lookout,  and  two 
men  were*  put  ashore  to  handle  the  lines  on  the  north  wing 
wall  of  the  approach  to  the  lower  gates.  She  gave  the  right- 
of-way  to  the  Prescott  as  ordered  by  the  lockman.  After 
she  was  released  from  the  jam,  caused  by  the  Prescott 
forcing  past  her,  she  proceeded  to  retake  her  position  along- 
side of  the  north  wing  wall  of  the  approach  to  the  canal, 
which  was  the  only  thing  she  could  do  owing  to  local  con- 
ditions and  canal  regulations. 

I  am  of  opinion  that  the  Havana  was  properly  manned, 
equipped,  and  navigated,  and  that  everything  that  was  pos- 
sible was  done  by  those  in  charge  of  her  to  avoid  the  col- 
lision, and  to  get  out  of  the  way  of  the  Prescott,  and  that 
all  reasonable  skill  and  care  were  exercised  by  those  in 
charge  of  the  Havana  at  the  time  of  the  collision. 

I  concur  in  the  foregoing  opinion  of  the  assessor. 

The  learned  Judge  then  considered  the  evidence  at  con- 
siderable length,  and  concluded: — 

I  have  cited  at  considerable  length  many  of  the  more 
important  decisions  and  authorities  on  the  question  of  inevi- 
table accident.  The  spirit  of  the  jurisprudence  seems  to 
me  to  be  this :  that  if  at  a  critical  moment  in  the  agony  of 
a  collision,  or  immediately  before  it  takes  place,  a  vital  or 
material  part  of  the  machinery  or  of  the  stearing  gear  or 
equipment  of  a  vessel  fails  or  breaks  and  cannot  possibly 
be  remedied,  and  the  command  of  the  movement  of  the 
vessel  by  those  in  charge  of  her  is  lost  and. cannot  be  re- 
gained, and  a  collision  then  occurs  without  any  ante- 
cedent negligence  on  the  part  of  the  disabled  ship,* 
and  unavoidable  as  far  as  she  is  concerned,  the  accident  is 
inevitable.     But  if,  as  in  the  present  case,  a  bell  spring 
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breaks,  a  mere  accessory  of  the  equipment  of  the  vessel, 
and  the  command  of  the  vessel  is  not  necessarily  thereby 
lost  by  those  in  charge  of  her,  and  antecedent  fault  on  her 
part  is  proved,  this  cannot  be  -deemed  to  be  an  inevitable 
accident. 

There  was  no  need  for  the  pilot,  Ouelette,  running  about 
the  deck  as  he  did.  A  prompt  verbal  order  given  by  him  at 
once  without  leaving  his  post  could  have  been  immediately 
transmitted  to  the  engineer,  and  the  accident  could  have 
been  avoided,  and  was  in  no  sense  inevitable.  This  order 
might  have  been  transmitted  through  the  speaking  tube, 
if  it  had  been  in  order,  which  it  was  proved  it  was  not. 
There  was  no  reason  why  the  ship  should  have  been  in  ex- 
tremis, as  admitted  by  one  of  the  learned  counsel  for  the 
defendant,  if  he  had  kept  his  place  and  acted  promptly. 
Had  he  done  so  the  collision,  in  my  opinion,  could  have 
been  avoided. 

Having  carefully  considered  all  the  authorities  and  the 
evidence  of  record,  and  the  advice  given  me  by  the  nautical 
assessor,  which  I  accept  and  in  which  I  concur,  I  am  of 
opinion  that  the  collision  in  question  could  have  been  avoided 
if  reasonable  care  and  skill  had  been  exercised  by  the  master, 
officers  and  crew  of  the  ship  Prescott,  and  that  the  defend- 
ant, the  ship  Prescott,  and  her  owners,  the  Richelieu  & 
Ontario  Navigation  Company,  are  solely  responsible  for  all 
damages  caused  by  and  resulting  from  the  collision  in  ques- 
tion. 

I,  consequently,  find  and  pronounce  in  favour  of  the 
plaintiff,  as  owner  of  the  ship  Havana,  and, maintain  plain- 
tiff's claim  and  action,  with  costs;  and  do  further  order  and 
adjudge  that  an  account  be  taken ;  and  refer  the  same  to  the 
deputy  registrar,  assisted  by  merchants,  to  report  the  amount 
due;  and  order  that  all  accounts  and  vouchers,  with  the 
report  in  support  thereof,  be  filed  within  six  months. 

I  am  much  indebted  to  the  counsel  for  the  numerous 
authorities  cited,  and  for  their  able  arguments  in  this  case, 
and  to  the  nautical  assessor  for  his  value.blc '  assistance  in 
this  important  case,  wherein  plaintiff  claims  $25,000  for 
damages  in  the  collision  in  question,  this  being  the  amount 
endorsed  on  the  writ  in  this  cause  issued. 
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aU£3EC. 

Court  of  Review.  May  13th^  1908. 

WARE  V.  DOMINION  EXPRESS  COMPANY. 
Coram,  Tellier,  Pagnuelo,  and  Lynch,  JJ. 

Negligence — Damages — Injury  to  Child — Action  by  Parent 

— Independent  Contractor. 

In  review  of  the  judgment  of  the  Superior  Court,  Mont- 
real, 7th  June,  1907.  Plaintiff  sued  to  recover  $5,000,  alleg- 
ing that  he  is  tutor  to  his  minor  child,  and  that  on  the  28th 
June,  1905,  his  minor  child,  aged  5  years,  while  playing  in 
the  lane  in  the  rear  of  plaintiff's  house  fell  into  an  excavation 
by  the  side  of  a  well  which  had  heen  made  by  the  defendant 
for  the  purpose  of  erecting  a  stable,  and  which  excavation 
was  not  properly  protected  to  secure  the  safety  of  children 
and  others  in  passing  in  the  said  lane,and  that  plaintiff's  child 
was  seriously  injured  and  disfigured.  The  defendant  pleaded 
by  traversing  the  declaration  and  by  specially  alleging  that 
the  work  in  question  had  I)een  committed  by  it  to  an  inde- 
pendent contractor  not  under  the  defendant's  control,  and 
that  by  law  the  defendant  was  not  responsible  for  the  accident 
11  question.  The  Superior  Court  found  in  favour  of  plain- 
tiff and  allowed  him  $100,  finding,  as  to  the  question  of  fact, 
that  the  excavation  made  in  the  lane  outside  of  the  wall  in 
course  of  construction  for  the  defendant  was  not  sufficiently 
protected  to  secure  the  safety  of  children  passing  in  the  lane, 
and,  moreover,  that  the  excavation  in  question  had  been  al- 
lowed to  remain  for  a  period  much  longer  than  necessary. 
On  the  question  of  law,  the  lower  Court  found  that,  although 
a  proprietor  is  not  responsible  for  accidents  which  may  be 
causefd  by  the  negligence  of  contractors  whom  he  employs  to 
do  specific  work  for  a  fixed  price  where  the  proprietor  does 
not  preserve  to  himself  a  control  over  the  manner  of  per- 
formance of  the  contractor's  work,  still,  it  appears  in  the 
present  case,  that  the  defendant  did  employ  a  contractor 
named  Allan  for  the  purpose  of  performing  the  work  in 
question,  but  in  the  contract  with  Allan  the  defendant  re- 
served the  control  through  an  architect  appointed  by  it  over 
the  works  in  question,  including  the  works  necessary  for 
the  protection  of  the  public  from  danger.  The 
Court,    therefore,    held    that    the    rule    of    non-respon- 
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Bibility  for  the  acts  of  the  contractor  towards  the  public 
does  not  apply  and  that  the  defendant  was  responsible 
towards  the  plaintiff.  The  Superior  Court  also  considered 
under  all  the  circumstances  and  the  condition  of  life  of  the 
plaintiff^  that  the  plaintiff  was  not  guilty  of  fault  in  allowing 
his  child  to  play  in  the  lane. 

Lynch^  J.: — There  are  two  issues  in  this  case:  one  of 
fact,  the  other  of  law.  The  only  evidence  concerning  the  way 
the  boy  fell  in  is  given  by  the  little  boy  himself,  a  little  play- 
mate and  the  little  boy's  grandmother.  The  evidence  of  the 
two  little  boys  is  to  the  effect  that  the  injured  lad  fell  into  the 
hole  while  he  was  running  past  it  along  the  lane.  But  the 
evidence  of  the  boy^s  grandmother  is  to  the  effect  that  she  saw 
her  grandson  standing  upon  the  wall  in  course  of  construc- 
tion, and,  just  immediately  after  she  had  turned  away,  she 
heard  a  cry  that  a  little  boy  had  fallen  off  a  wall  and  had  been 
killed.  The  wall  in  question  was  on  the  opposite  side  of  the 
lane.  Therefore,  there  is  a  manifest  contradiction  as  to  the 
facts  on  the  part  of  plaintiff's  witnesses,  and  on  this  ground 
alone  I  am  of  the  opinion  to  reverse.  But  there  remains  an 
important  point — namely,  the  responsibility  of  a  proprietor 
for  the  fault  of  his  contractor.  Was  the  contractor  acting 
under  the  direction  of  the  defendant  at  the  time  of  the  acci- 
dent? Had  the  architect,  employed  by  and  representing  the 
defendant,  such  control  over  and  upon  the  work  of  the  con- 
tractor as  to  make  the  latter  subordinate  to  the  architect  ?  Is 
the  contractor  so  subordinate  to  the  architect  that  an  accident 
due  to  the  fault  of  the  contractor  can  be  fastened  upon  the 
proprietor?  These  are  some  of  the  questions  raised  in  the 
present  case.  The  wording  of  the  contract  certainly  relieves 
the  proprietor  from  all  liability  for  any  damages  which  the 
contractor  might  occasion.  The  architect  had  complete  di- 
rection of  the  building  operations,  but  he  was  concerned 
merely  with  the  results  of  the  work  and  not  with  the  means 
whereby  those  results  were  obtained.  The  contractor,  Allan, 
states  that  he  had  the  supervision  and  control  of  the  men  and 
that  he  paid  them.  In  my  opinion,  the  defendant  exercised 
no  control  whatever  over  the  work.  On  this  point  also,  I 
would  reverse  the  judgment  and  dismiss  plaintiff's  action, 
with  costs  in  both  Courts. 

Tellier,  J.: — The  Journal  du  Palais  of  1848  lays  down 
the  rule  that  a  proprietor  is  not  responsible  for  damages  in- 
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ciirred  during  the  erection  of  his  building  when  he  employs 
an  architect.  But  under  article  1684,  C.N.,  Fuzier-Herman 
reports  a  great  number  of  decisions  which  show  that  since  the 
Code  Napoleon  the  former  jurisprudence  has  been  abandoned. 
Therefore,  the  employment  of  an  architect  does  not  relieve 
the  proprietor  from  responsibility  for  accidents  happening 
on  the  work.  And  in  the  present  case  the  contract  sets  forth 
that  everything  shall  be  done  to  the  satisfaction  of  the  de- 
fendant's agent — ^the  architect  in  question.  On  the  question 
of  fact,  the  child  could  not  have  fallen  into  the  hole  if  it  was 
properly  protected.  But  it  was  possible  for  the  child  to  fall 
into  the  hole  from  a  place  where  it  had  no  right  to  be, 
namely,  on  the  wall.    The  judgment  must  be  reversed. 

Pagnuelo,  J. : — ^The  architect  is  there  for  the  purpose  of 
supervising  the  carrying  out  of  the  plant ;  he  has  no  control 
over  the  workmen  nor  over  the  way  in  which  the  work  is 
done.  The  decisions  in  France  are  not  binding  upon  us. 
They  are  written  wisdom  and  are  only  useful  to  us  when  they 
guide  us  to  the  interpretation  of  our  laws  according  to  our 
ideas  of  justice  and  in  conformity  with  the  spirit  of  our  laws. 
I  am  of  opinion  to  reverse  the  judgment. 


QTTEBEC. 

Court  of  Review.  May  13th,  1908. 

CALVE  V.  NORTHERN  INDUSTRIAL  COMPANY. 

Coram,  Tellier,  Pagnuelo,  and  Archibald,  JJ. 

Negligence — Injury  to  Workman — Pure  Accident. 

In  review  of  the  judgment  of  the  Superior  Court,  St. 
Scholastique,  Robidoux,  J.,  dismissing  the  action.  Plaintiff 
was  engaged  in  cutting  in  half  a  log  of  green  cedar,  about  5 
feet  long,  by  means  of  a  circular  saw,  on  a  sawing  table,  when 
the  log  slipped  or  shifted  and  plaintiff's  left  hand  came  into 
contact  with  the  saw  and  he  lost  his  thumb  and  first  finger. 
The  allegations  of  fault  were:  That  the  sawing  table  was 
unsteady,  that  there  was  not  room  enough  to  saw  a  log  five 
feet  long  across  in  its  middle  and  that  the  saw  wobbled.  The 
defendant  denied  the  allegations  of  the  declaration.  The 
Superior  Court  found  none  of  the  allegations  of  fault  proved, 
and,  in  the  absence  of  any  fault,  decided  that  it  was  a  pure 
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accident  for  which  the  defendant  could  not  be  held  respon- 
sible. 

Telliek,  J.: — ^The  sawing  table  and  saw  were  in  good 
condition.  Green  cedar^  split  with  an  axe,  is  a  tortuous  and 
twisted  piece  of  wood  and  it  is  diflScult  to  handle;  but  the 
plaintiff  was  an  experienced  man^  and  while  he  necessarily 
had  to  weigh  somewhat  heavily  on  the  log  to  hold  it  steady 
while  he  was  cutting  it,  still  it  was  the  usual  way  to  do  it  and 
plaintiff  had  had  eight  years'  experience  in  saw  mills.  The 
downward  motion  of  the  stl.v  would  help  to  steady  the  log 
and  press  it  more  firmly  on  the  table.  But  in  any  event  the 
plaintiff  might  have  lessened  the  chances  of  the  log  slipping 
by  laying  it  with  the  bark  side  down  instead  of  placing  the 
smooth  and  slippery  side  on  the  table.  The  accident  was  in- 
herent to  a  dangerous  work  and  was  liable  to  happen  at  any 
time.  To  have  asked  plaintiff  to  stand  at  the  side  of  the  saw, 
instead  of  in  front  of  it  (as  was  suggested),  would  have  ex- 
posed him  to  being  injured  by  splinters.  There  being  no 
fault  on  defendant's  part,  plaintiff's  action  was  properly  dis- 
missed. Judgment  confirmed  by  the  majority  of  this  Court 
with  costs. 

Pagxuelo,  J.,  dissented,  and  was  of  the  opinion  that  the 
sawing  table  was  not  in  good  condition,  that  it  was  unsteady 
and  added  to  the  already  sufficiently  difficult  nature  of  plain- 
tiff's task  of  cutting  across  a  length  of  twisted  green  cedar 
log.  His  Lordship  was  also  of  opinion  that  there  was  not 
sufficient  space  to  permit  of  the  sawing  across  of  a  log  of 
about  five  feet  in  length.  His  Lordship  added  that  a  case  of 
this  nature  showed  the  absolute  necessity  in  this  province  of 
a  law  to  compensate  workmen  in  cases  of  accident  in  indus- 
trial employments. 


QXTEBEC. 

Court  of  Review.  May  14th^  1908. 

MONTEEAL  CANADA  FIRE  INSURANCE  CO.  v. 

RICHMOND. 

Coram,  Tellier^  Pagnuelo^  and  Archibald,  JJ. 

Contract — Principal  and  Agent — Cancellation — Damages. 

The  defendants,  by  their  inscription,  ask  for  the  revision 
of  a  judgment  of  the  Superior  Court,  rendered  at  Montreal 
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by  Mr.  Justice  Loranger,  16th  December,  1907,  which  main- 
tained the  action  of  the  company  plaintiff  and  declared  that 
the  contract  between  the  parties  of  the  15th  April,  1905,  had 
been  cancelled  at  the  instance  of  the  company  plaintiff  on  the 
30th  September,  1906,  and  condemned  defendants  to  render 
an  account  to  plaintiff  of  their  administration  under  the  said 
contract,  and  to  pay  plaintiff  $14,042.91. 

Pagnuelo,  J. : — The  contract  between  the  j)artie8  ap- 
pointed defendants  as  chief  agents  of  plaintiff  for  Ontario, 
and  the  contract  contained  a  certain  clause  under  which  either 
party  might  cancel  the  same  by  giving  three  months'  notice 
in  writing  to  that  effect  to  the  other  party,  in  virtue  of  which 
the  plaintiff,  on  or  about  the  28th  of  June,  1906,  gave  to  the 
defendants  notice  of  cancellation  to  take  effect  on  the  30th 
September,  1906,  and  in  accordance  with  the  notice  the  con- 
tract was  cancelled  on  that  date.  The  plaintiff  sues  to  re- 
cover the  books,  and  for  an  accounting.  The  defendants  ad- 
mit the  contract  and  the  notice,  but  allege  that  the  contract 
was  made  for  three  years  at  least,  and  for  an  indefinite  period 
thereafter,  and  could  not  be  cancelled  by  either  party  until 
after  the  expiration  of  three  years  at  least,  and  that  accord- 
ingly the  attempted  cancellation  is  illegal.  Defendants  fur- 
ther allege  that  they  have  returned  the  books,  without  pre- 
judice, that  there  are  no  balances  due  plaintiff  and  that  an 
action  of  damages  has  been  instituted  by  them  against  plain- 
tiff for  the  illegal  cancellation  of  the  contract.  The  resolu- 
tion of  the  directors  appointing  the  defendants  as  agents  is  as 
follows :  "  That  the  proposed  contract  for  general  agents  of 
Ontario  to  Richmond  &  Templeton  be  for  a  term  indefinite, 
with  a  stipulation  that  each  party  may,  nevertheless,  put  an 
end  to  it  by  means  of  a  notice  in  writing  given  to  that  end  to 
the  other  party  at  least  three  months  in  advance.'^  The  con- 
tract embodying  the  resolution  was  subsequently  signed  by 
the  parties.  The  clause  in  question  is  susceptible  of  no  mis- 
understanding. It  is  clear  and  unquestionable.  By  this 
clause,  either  party  could  cancel  the  contract  after  three 
months'  notice  in  writing  without  giving  any  reason  for  their 
action.  The  term  of  the  contract  being  indefinite,  the  notice 
could  be  given  at  any  time.  The  argument  of  the  defendants 
that  they  have  spent  $10,000  in  establishing  the  business  and 
in  appointing  agents  all  over  the  province  of  Ontario,  and 
that  they  would  not  have  done  so  under  a  contract  good,  prac- 
tically, for  only  three  months,  cannot  have  any  weight  with 
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the  majority  of  this  Court.  The  contract  may  be  hard  on 
them,  but  they  are  experienced  business  men,  they  signed 
freely  and  they  must  suffer  the  consequences  of  their  ill-ad- 
vised action.  The  further  fact  that  the  defendants  were  pro- 
mised a  bonus  out  of  the  profits  for  the  first  three  years  is 
disposed  of  by  the  cancellation  clause  in  question.  The  di- 
rectors could  never  have  agreed  to  anything  but  the  very  can- 
cellation which  is  so  clear  in  its  terms,  otherwise,  for  three 
years,  they  might  have  been  saddled  with  undesirable  agents 
and  undesirable  and,  perhaps^  ruinous  risks.  In  any  event, 
a  further  clause,  namely : — 

"But  every  contracting  party  herein  shall  have  the  right 
nevertheless  to  cancel,"  coming  after  the  clauses  relating  to 
remuneration,  cannot,  by  the  use  of  the  words  "but"  and 
"nevertheless,"  be  misunderstood.  The  contract  is  clear, 
unequivocal  and  positive,  and  must  be  given  effect  to.  It  was 
further  contended  that  the  fact  that  insurance  contracts  end 
at  the  expiration  of  the  year  necessarily  required  a 
continuance  of  the  contract  until  the  end  of  the  year.  This 
is  an  error.  Contracts  are  made  every  day,  and  not  only  once 
A  year  on  the  2'nd  of  January.  Therefore,  to  wait  until  every 
contract  or  premium  expired  or  became  due.  would  mean  an 
indefinite  life  for  the  contract.  The  majority  of  this  Court 
is  of  the  opinion  to  confirm  the  judgment  of  the  Superior 
Court,  with  costs. 

Telliek,  J. : — ^The  resolution  of  the  directors  of  the  com- 
pany says  that  the  contract  will  be  indefinite,  and  the  resolu- 
tion is  embodied  in  the  contract.  The  defendant's  own  in- 
terpretation of  the  contract  is  in  plaintiff's  favour,  because 
th(y  have  acquiesced  in  the  notice  received,  and  have  insti- 
tuted an  action  in  damages  against  plaintiff,  and  that  action 
is  still  pending.  The  contract  could  be  resiliated  at  any  time 
during  the  year.     I  am  of  opinion  to  confirm. 

Archibald,  J.,  was  of  the  opinion  to  reverse,  and  dismiss 
plaintiff's  action,  with  costs,  on  the  principal  ground  that  the 
true  interpretation  of  the  contract  was  that  it  was  for  three 
years  at  least,  and  could  only  be  cancelled  by  the  notice  called 
for  after  the  expiration  of  such  three  years. 
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QXTEBEC. 

Court  op  Review.  June  2nd,  1908. 

SANGALLO  v.  LAURIN  et  al. 

Negligence — Workman — Injury   to    the   Person — Subsidence 

of  Soil — Inevitable  Accident. 

Coram,  Telllier,  Hutchinson,  and  Bruneau,  JJ. 

In  review  of  the  verdict  of  the  jury  rendered  on  the  9th 
January,  1908.  Plaintiff  has  made  two  motions  in  this  case, 
the  first  for  a  judgment  in  his  favour  notwithstanding  the 
verdict  of  the  jury  rendered  in  favour  of  the  defendants,  and 
the  second,  for  a  new  trial.  The  defendants  have  made  one 
motion  asking  for  a  judgment  in  accordance  with  the  verdict 
of  the  jury.  The  case  was  reserved  for  the  consideration  of 
this  Court  by  the  learned  Judge  who  presided  over  the  trial. 

Tellier,  J. : — The  plaintiff,  along  with  some  others,  was 
engaged  in  digging  a  drain,  and  a  quantity  of  earth  and  stone 
fell  from  the  side  of  the  drain  upon  the  plaintiff  and  broke 
his  leg.  The  jury  found  that  no  one  was  to  blame,  and,  con- 
sequently, the  accident  was  the  result  of  fortuitous  event. 
The  defendants  could  not  be  condemned  in  damages  if  no 
fault  was  proved  against  them,  and  the  verdict  of  the  jury 
exonerating  them  from  all  blame  must  be  sustained.  There  is 
no  evidence  of  record  that  the  jury  was  led  into  error  by  the 
Judge's  charge.  And,  in  any  event,  the  plaintiff  only  ob- 
jected to  the  charge  after  the  jury  had  brought  in  their  ver- 
dict. The  law  clearly  says  objections  to  the  charge  must  be 
made  before  the  case  is  given  to  the  jury  and  the  verdict  is 
rendered.  The  jury  having  decided  on  the  question  of  fact 
that  there  was  no  fault  on  the  part  of  any  one,  we  cannot  dis- 
turb  that  verdict,  because  there  is  evidence  of  record 
to  substantiate  it.  The  verdict  is  clearly  not  against  the 
weight  of  evidence.  Plaintiff's  two  motions  are  dismissed, 
with  costs,  and  defendants*  motion  is  granted,  with  costs. 

Hutchinson^  J.,  dissented,  and  was  of  the  opinion  that 
the  plaintiff  should  be  allowed  a  new  trial  on  the  ground  that 
the  defendants  were  engaged  in  dangerous  work,  and  did  not 
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take  the  care  that  the  law  requires  in  protecting  their  em- 
ployees against  accident,  and  that,  consequently,  the  jury  did 
not  award  the  plaintiff  any  damages  when  he  was  clearly  en- 
titled to  them;  and,  further,  that  the  Judge  misdirected  the 
jury,  and,  finally,  that  the  verdict  is  clearly  against  the 
weight  of  evidence,  and  that  the  evidence  clearly  shows  that 
the  accident  was  neither  inevitable  nor  fortuitous. 


QUEBEC. 

Court  of  Review.  June  2nd,  1908. 

KOBERT  V.  BEIQUE. 

Railways — Negligence — Injury  to  the  Person — Brakeman — 

Liability  of  Company. 

Coram,  Tellier,  Archibald,  and  Saint  Pierre,  JJ. 

In  review  of  the  judgment  of  the  Superior  Court,  St. 
Hyacinthe,  Demers,  J.,  rendered  the  Ist  December,  1906. 
Plaintiff  sued  to  recover  $10,000,  being  the  damages  he  suf- 
fered by  the  loss  of  his  left  leg  while  engaged  in  his  work  as 
brakeman  upon  "  The  Quebec  Southern  Railway  Company,'' 
alleging  that  the  accident  was  caused  by  the  locomotive  mov- 
ing too  rapidly  at  the  moment  of  coupling,  and  that  the 
brakes  on  the  tender  of  the  locomotive  were  in  bad  order. 
The  plea  was  that  the  accident  was  the  result  of  the  plain- 
tiff's own  negligence.  The  Superior  Court  found  that  the 
plaintiff  was  in  fault  in  being  where  he  was  at  the  time  of  the 
accident,  and  in  standing  upright  on  the  top  of  the  car,  which 
had  snow  on  its  roof,  but  it  found  that  there  were  no  brakes 
at  all  upon  the  tender  of  the  locomotive,  and  reduced  the 
damages  for  common  fault,  and  gave  plaintiff  judgment  for 
$2,500. 

Saint  Pierre,  J. : — ^There  are  two  grounds  of  negligence 
alleged  against  the  defendant,  namely:  1.  The  locomotive  was 
making  the  coupling  when  going  too  fast.  2.  The  brakes  on 
the  tender  were  out  of  order.  We  find  both  points  completely 
established  by  the  proof  of  record,  and  on  this  point  we  con- 
firm the  judgment  of  the  Superior  Court.     But  the  learned 
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Judge  in  the  Court  below  found  that  there  was  imprudence 
on  the  part  of  the  plaintiff  in  being  where  he  was  in  an  up- 
right position  at  the  time  of  the  accident.  We  are  unani- 
mously of  the  opinion  that  there  is  error  in  the  part  of  the 
judgment.  We  find  that  the  plaintiff's  duty  required  him 
to  be  where  he  was  at  the  time  of  the  accident,  and  it  would 
have  been  impossible  for  him  to  be  sitting  down  instead  of 
standing  up,  as  was  suggested  in  the  Court  below.  Plaintiff 
was  doing  his  work  at  the  place  where  he  had  a  right  to  be, 
and  he  was  doing  it  in  the  ordinary  and  usual  manner  in- 
which  it  is  done,  and  we  cannot  find  anything  of  record  to 
show  that  he  contributed  in  any  way  whatever  to  the  ac- 
cident. Speaking  for  myself  personally,  I  would  not  have 
found  any  fault  upon  plaintiff's  part.  We  consequently  con- 
firm the  judgment  of  the  Superior  Court,  but  for  other 
reasons,  with  costs. 


QITEBEC. 

CouBT  OF  Review.  June  2nd^  1908. 

GRENIER  V.  CONNOLLY. 

Negligence — Seaman — Unseaivorthy  Vessel — Loss  of  Life — 

Damages. 

Coram,  Tellier^  Hutchinson^  and  Bruneau^  JJ. 

In  review  of  the  judgment  of  the  Superior  Court,  Mon- 
treal, Lafontaine,  J.,  rendered  the  14th  June,  1907.  Plain- 
tiff sued  to  recover  from  the  defendant  the  sum  of  $3,000, 
alleging  that  ^^e  suffered  to  that  extent  by  the  death  of  his 
son  through  the  fault  and  negligence  of  the  defendant  in 
sending  him  (plaintiff's  son)  in  an  unseaworthy  boat,  the  tug 
boat  "  Mersey,"'  down  the  St.  Lawrence  Biver  in  the  direction 
of  Seven  Islands.  The  boat  sprung  a  leak  when  about  oppo- 
site Bimouski  and  sank,  and  four  other  members  of  the  crew 
were  drowned  in  addition  to  plaintiff's  son.  The  grounds  of 
negligence  alleged  were:  1.  That  the  ^* Mersey"  was  not  in  a 
navigable  condition  when  it  left  Quebec.  2.  That  there  were 
no  life  saving  appliances  on  the  boat.  3.  The  officers,  and  es- 
pecially the  captain,  did  nothing  to  help  to  rescue  the  crew. 
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The  defence  .was  that  the  boat  was  properly  equipped,  was  in 
a  good,  sound,  navigable  condition  when  it  left  Quebec;  that 
it  had  been  inspected  before  its  departure,  and  that  the  plain- 
tiflE's  son  had  lost  his  life  through  peril  of  the  sea  for  which, 
in  law,  defendant  could  not  be  held  answerable.  The  Su- 
perior Court  dismissed  the  plea  and  gave  plaintiff  judgment 
for  the  sum  of  $700. 

Bruneau,  J.: — This  case  resulted  from  the  same  ac- 
cident, and  the  present  judgment  will  apply  to  both 
caises.  The  proof  of  record  establishes  \the  bnutal  land 
positive  fact  that  the  former  proprietor  of  the  "Mersey" 
had  abandoned  her  when  she  came  into  the  possession 
of  the  defendant.  She  never  ventured  beyond  the  boun- 
daries of  the  harbour  of  Quebec,  the  craft  was  con- 
sidered finished  and  rotten.  Several  witnesses  refused 
to  sail  in  her,  and  the  clearest  explanation  of  the  cause 
of  the  accident  comes  from  the  captain  of  the  boat  who  said 
that  the  boat  was  played  out  and  the  nails  in  her  sheathing 
simply  gave  way.  This  is  all  the  more  clear  from  the  fact 
that  the  boat  did  not  touch  bottom  from  the  moment  she  left 
Quebec  until  the  place  of  the  accident,  and  there  must  have 
necessarily  been  something  .more  than  ordinarily  wrong  for 
water  to  rush  into  her  hold  in  the  way  it  did.  There  can  be  no 
question  here  of  fortuitous  event  as  alleged  by  the  defendant, 
for  it  was  easy  to  foresee  that  in  the  unseaworthy  condition  of 
the  boat  that  she  was  not  fit  for  the  purpose  for  which  she  was 
employed.  On  the  contrary,  the  circumstances  surrounding 
the  loss  of  the  vessel  form  a  strong  presumption  that  she  was 
unseaworthy,  and  it  was  for  the  defendant  to  rebut  and  de- 
stroy that  presumption.  The  mere  fact  that  the  vessel  was  in- 
spected prior  to  her  departure  does  not  in  any  way  destroy 
that  presumption.  The  fact  of  the  vessel's  good  condition 
must  be  affirmatively  proved  by  evidence.  There  is  no  such 
evidence  in  the  record.  There  can  be  no  question,  therefore, 
in  our  minds  but  that,  on  the  facts  of  the  case,  the  "  Mersey  " 
was  unseaworthy,  and  that  her  unseaworthiness  was  the  im- 
mediate and  direct  cause  of  her  foundering,  and  of  the  conse- 
quent loss  of  the  life  of  plaintiff's  son. 

The  defendant  has  invoked  in  his  favour  two  propositions 
of  law:  1.  The  proprietor  of  a  vessel  does  not  warrant  his 
crew  against  the  unseaworthiness  of  the  vessel,  but  he  is  sim- 
ply bound  to  warrant  them  that  he  has  taken  reasonable 
means  to  see  that  the  vessel  is  seaworthy.    2,  The  proprietor 
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is  not  responsible  for  the  cowardice  of  the  captain  in  charge 
of  his  vessel^  and  if  it  is  true  that  the  captain  did  not  do  his 
utmost  to  save  the  lives  of  the  crew,  the  proprietor  of  the  ship 
cannot  be  held  answerable  therefor.  We  answer  both  ques- 
tions in  a  few  words.  The  first  proposition  of  the  defendant 
is  absolutely  contrary  to  the  law  as  contained  in  the  statutes 
governing  merchant  shipping  and  to  the  law  contained  in  our 
Civil  Code.  As  to  the  second  question,  the  judgment  of  the 
Court  below  establishes  beyond  a  doubt  the  cowardice  of  the 
oflBcers  generally  and  of  the  captain  in  particular  at  the  mo- 
ment of  the  accident — the  captain  was  the  first  to  leave  the 
sinking  tug  and  did  nothing  whatever  to  help  the  younger 
and  more  inexperienced  members  of  his  crew  whom  he  aban- 
doned to  their  fate.  The  captain,  the  engineer,  and  the 
second  officer  took  possession  of  the  only  boat,  a  boat  capable 
of  containing  all  the  members  of  the  crew,  and  rowed  away 
from  the  sinking  ship.  The  captain  is  the  agent  of  the  pro- 
prietor, and  the  acts  of  thg  captain  bind  the  proprietor.  The 
negligence  of  the  captain  is  the  negligence  of  the  owner.  We 
are  unanimous,  therefore,  in  confirming  the  judgment  of  the 
Superior  Court,  the  more  so  as  the  damages  allowed,  $700, 
are  very  moderate.  The  defendant  is  condemned  to  the  costs 
in  both  Courts. 


QUEBEC. 

COURT  OF  KING^S  BENCH    (APPEAL   SIDE). 

May  25th,  1908. 

CHATJRET  V.  PILON. 

ATTORNET-GElSrERAL  OF  QUEBEC  v.  PILOK 

Rivers  and  Streams — Riparian  Rights — Crown  Grant — '*  Bed 
of  River'*— Non-tidal  Waters— "  Up  to  the  Water"— 
Art.  iOO  C,  C. — Boundary  Action, 

Both  cases  were  nnited  at  the  request  of  the  respondent  in 
the  Conrt  below,  and  one  jud^^nent  was  rendered  for  both 
cases.  The  jn dement  appealed  from  was  delivered  on 
the    19th    of    January,    1907,    by    the    Superior    Court, 
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Montreal,  Archibald,  J.,  and  dismissed  plaintiff's 
action  and  the  intervention.  The  appellant,  Chauret, 
and  the  respondent  are  neighbouring  proprietors  of 
two  beach  lots  on  the  Riviere  des  Prairies  (Back  River), 
within  the  parish  of  St.  Genevieve.  Appellant,  by  his 
action,  claimed  that  the  respondent  was  trespassing  on 
his  beach  lot  by  anchoring  his  pleasure  boats  there,  building 
a  bath  house,  establishing  a  sort  of  small  jetty  with  stones, 
and  by  his  action  appellant  asks  that  these  acts  of  proprietor- 
ship cease,  that  the  obstructions  be  removed  and  that  respond- 
ent pay  him  $50  damages,  including  the  cost  of  a  notarial 
protest.  Respondent  pleaded  that  appellant's  title  to  his  lot 
was  null  because  the  Crown  (from  whom  appellant  had  pur- 
chased) was  not  the  owner  of  what  it  had  pretended  to  sell  to 
appellant;  that  the  bed  of  the  river  in  question  is  inalienable; 
that  respondent  had  a  prior  and  better  title  to  the  use  of  the 
shore  from  the  Gentlemen  of  the  Seminar}',  and  in  doing  what 
he  had  done  he  had  simply  followed  the  custom  of  those  who 
had  country  houses  on  the  river  side  in  the  locality  in  ques- 
tion. Appellant  thereupon  called  upon  the  Crown  to  protect 
him,  and  the  Crown  pleaded  it  had  the  right  to  pass  title  to 
the  appellant  as  it  did  and  denied  that  respondent  had  the 
right  to  any  of  the  concessions  he  claimed  in  his  plea.  The 
Court  below  did  not  adopt  the  reasoning  of  respondent  in  its 
judgment.  It  decided  that  the  respondent  was  proprietor  to 
low-water  mark,  and,  consequently,  that  appellant's  title  to 
the  land  between  high  and  low  water  is  null.  It  dismissed 
the  action  and  the  intervention..  The  appellant,  Chauret, 
says  the  two  following  questions  have  to  be  decided  on  his 
present  appeal :  Ist.  Could  respondent  use  appellant's  lot  in 
the  manner  he  did  ?  2nd.  Should  an  action  in  boundary  have 
been  taken  before  the  present  one?  The  other  appellant,  the 
Crown,  argues  that  in  so  far  as  its  appeal  is  concerned,  the 
question  to  be  decided  here  is,  what  constitutes  the  bed  of  a 
river?  Does  it  mean  that  part  of  the  river  from  bank  to 
bank,  when  the  waters  are  swollen,  or  does  it  mean  only  that 
part  which  is  permanently  covered  with  water?  The  first 
Court  adopted  the  second  hypothesis,  but  with  a  distinction 
between  tidal  and  non-tidal  rivers.  The  seigneurial  Judges 
decided  that  the  riparian  owner  in  the  case  of  non-tidal 
waters  was  proprietor  of  the  beach  *^  up  to  the  water."  It  is 
the  interpretation  of  these  words  "  up  to  the  water  "  which  is 
the  substantive  question  on  the  Crown's  appeal.  The  Crown 
argues  that  the  words  mean  to  the  water  at  its  highest  point, 
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while  Mr.  Justice  Archibald  held  that  it   "  evidently  meant 
the  water  at  its  lowest  point." 

Trbnholme,  J.: — To  whom  does  the  beach  belong  be- 
tween high  water  and  low  water  in  a  non-navigable  river? 
That  is  the  first  question  to  be  decided,  and  then  there  is  the 
further  question  as  to  whether  an  action  in  boundary  should 
have  been  taken  by  the  appellant  instead  of  proceeding  in  the 
way  he  has  done.  Article  400  of  the  Civil  Code  says: — 
"  Roads  and  public  ways  maintained  by  the  State,  navigable 
and  floatable  rivers  and  streams,  and  their  banks,  the  sea- 
shore, lands  reclaimed  from  the  sea,  ports,  harbours  and  road- 
steads and  generally  all  those  portions  of  territory  which  do 
not  constitute  private  property,  are  considered  as  being  de- 
pendencies of  the  Crown  domain."  But  the  question  is, 
"  What  is  the  bed  of  a  river  ?"  All  the  books  sav  it  extends 
to  high  water  mark  within  the  banks  of  the  river.  There 
cannot  be  a  doubt,  therefore,  to  the  rights  of  the  Crown  upon 
the  bed  of  rivers  up  to  high  water  mark.  The  Court  is  un- 
animous that  the  Crown  had  the  right  to  cede  the  lot  in  ques- 
tion. The  learned  Judge  in  the  Court  misinterpreted,  while 
quoting,  the  jurisprudence  as  laid  down  by  Mr.  Justice  Badge- 
ley  while  acting  as  a  member  of  the  Seigneurial  Commission. 
The  law  then  laid  down  conforms  in  every  way  with  article 
400.  There  is  also  no  doubt  in  our  minds  that  tlie  Attorney- 
General  not  only  had  the  right,  but  he  also  had  the  duty  to 
intervene  in  the  present  suit. 

There  remains  the  question  whether  the  appellant  should 
have  taken  an  action  in  boundary.  But  an  action  in  bound- 
ary is  only  required  iiji  cases  where  there  is  trespass  or  want 
of  recognition  of  the  property  rights  of  another.  In  this  case 
there  could  be  no  mistake  as  to  the  location  and  the  extent  of 
the  water  lot.  When  the  water  was  high  it  formed  a  little 
bay  and  was  divided  from  the  neighbour's  by  an  imaginary 
straight  line.  An  action  in  boundary  was  not  necessary, 
therefore,  and  we  think  the  action  was  well  taken  in  the  pre- 
sent form.  The  respondent  tried  to  treat  as  an  insignificant 
question  the  anchoring  of  boats  and  the  establishment  of  a 
bath  house.  We  do  not  think  the  matter  is  at  all  insignifi- 
cant. On  the  contrary,  it  was  a  serious  matter  to  establish 
immediately  in  front  of  the  appellant's  property  a  large  bath 
house  used  by  a  great  number  of  people,  who  were  guests  of 
the  hotel,  and  we  think  that  appellant  was  fully  justified  in 
taking  this  action.     The  conclusions  of  our  judgment  are. 
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therefore,  to  maintain  the  injunction  restraining  respondent 
from  continuing  to  exercise  any  rights  of  ownership  upon  the 
beach  lot  in  question,  and  as  the  appellant  has  not  proved  any 
damages,  we  will  condemn  the  respondent  to  nominal  dam- 
ages in  the  sum  of  $10,  together  with  the  costs  in  both 
Courts. 

BossE,  J.,  dissented  as  to  the  amount  of  damages  and  as 
to  the  costs. 


QUEBEC. 

COURT    OF    king's    BENCH    (APPEAL    SIDE). 

May  25th,  1908. 

AGNEW,  ET  UXOR,  V.  G()BP:K,  et  vir. 

Marriage  Law — IIiLshand  not  of  Age  at  time  of  Solemniza- 
tion of  Marriage — Action  by  Parent  to  Annul — ^^onfiict 
of  Laws — Lex  Fori — Consent  of  Parents. 

Coram,    Tahvuvaikw,    C.J.,    Bosse^    Treniiolme^    Im- 
VERGNE,  and  Cross,  JJ. 

This  is  an  appeal  from  the  judgment  of  tlie  Superior 
Court,  Montreal,  Davidson,  J.,  rendered  the  29th  June,  1907, 
maintaining  an  inscription  in  law  filed  by  the  respondent 
Dame  Mary  Gober  and  dismissing  plaintiff's  action  with  costs. 
IMaintiff's  action  was  taken  for  the  purpose  of  annulling  the 
marriage  contracted  in  1904,  between  the  present  female  re- 
spondent and  her  husband,  on  the  ground  that  at  the  time  of 
the  marriage  respondent's  husband,  plaintiffs  son,  was  still 
a  minor,  and  that  the  contracting  parties  had  failed  to  ob- 
tain their  antecedent  consent  to  his  marriage.  The  marriage 
was  celebrated  on  the  14th  December,  1904,  by  the  rector  of 
the  Anglican  Church  at  St.  James  in  Kingston,  Ontario, 
whore  respondent's  husband  was  a  cadet  at  the  Royal  Military 
College,  and  where  his  wife  was  principal  of  the  Kingston 
Ladies*  College.  Tn  the  affidavit  made  by  yoimg  Agnew  at 
the  issuing  of  the  license  and  before  the  marriage  was 
celebrated,  the   contracting  parties  are   described   as   "  of 


238         I'Hf^  EASTERN  LAW  REPORTER, 

the  city  of  Kingston;'^  they  are  similarly  described 
in  the  iiiarriage  certificate.  The  marriage  was  celebrated 
according  to  the  form  prescribed  and  it  conformed  with 
•the  law  of  Ontaa^io,  The  plaantiffe  only  became  aware 
of  the  marriage  on  the  21st  of  February,  1905, 
and  on  the  10th  of  June,  1905,  took  their  present  ac- 
tion. The  ground  on  which  they  ask  to  have  the  marriage 
Bet  aside  is  that  their  son  was  at  tlie  time  of  his  marriage 
under  twenty-one  years  of  age,  that  he,  in  consequence,  re- 
quired their  consent  to  his  valid  marriage  and  that  he  did 
not  obtain  such  consent.  They  ask  for  tlie  annulment  of  the 
marriage.  Some  time  before  the  institution  of  the  action  the 
plaintiffs  son  became  of  age.  Mrs.  Agnew  (respondent),  ap- 
peared with  the  authorization  of  a  Judge  of  the  Superior 
Court,  her  husband  being  absent  from  the  country,  and,  by  a 
declinatory  exception,  challenged  the  jurisdiction  of  the 
Courts  of  this  province,  as  at  the  time  of  her  marriage  both 
she  and  her  husband  were  domiciled  in  Kingston,  Ontario, 
where  she  had  for  many  years  resided,  and  the  action  should 
have  been  taken  there.  This  exception  was  dismissed  on  the 
ground  that  young  Agnew  had  not  lost  his  domicile  of  origin 
(Montreal),  and  being  a  minor  the  domicile  of  his  parents 
was  his  domicile.  Mrs.  Agnew  also  raised  an  exception  to  the 
form,  which  was  also  dismissed.  She  then  pleaded  to  the 
merits  and  filed  an  inscription  in  law,  alleging  that  her  mar- 
riage could  not  be  challenged  on  the  ground  that  at  the  time 
of  the  institution  of  the  action  her  husband  was  of  full  age, 
and  that  his  parents  had,  in  consequence,  lost  any  right  of 
attacking  his  marriage  with  her.  She  also  raised  the  ques- 
tion whether  parental  authority  was  necessary,  asserting  that 
parental  authority  for  a  minor  to  marry  is  a  mere  matter  of 
form,  and,  as  such,  regulated  by  the  law  of  the  place  of  the 
celebration  of  the  marriage,  by  which  law  she  declared  her 
marriage  to  be  incontestible,  valid  and  binding.  This  in- 
scription in  law  was  maintained  in  the  Superior  Court,  the 
principal  ground  of  the  judgment  being  that  inasmuch  as 
plaintifif^s  son  had  attained  his  majority  before  the  institution 
of  the  action  for  annulment,  this  fact  completely  barred 
plaintiffs'  right  of  attack  and  rendered  their  action  bad  in 
law.     This  is  the  only  point  now  raised  by  the  present  appeal. 

Trenholme,  J.,  dissenting,  said:  Respondent  contended 
that  the  judgment  of  the  Court  below  was  right  in  maintain- 
ing her  demurrer,  inasmuch  as  the  action  to  annul  her  mar- 
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riage  with  appellants^  son  is  merely  an  incident  of  their 
parental  authority,  and  their  right  of*  action  necessarily 
terminated  with  that  authority.  The  appellants  laid  stress 
on  the  authority  of  the  French  law  and  the  French  writers, 
but  an  examination  of  the  systems  of  France  and  of  this  pro- 
vince regulating  the  law  governing  parental  authority  would 
clearly  and  indisputably  establish  the  greater  severity  of  the 
French  law  towards  children  and  the  rigour  with  which  re- 
spect for  parental  authority  is  insisted  upon.  Our  law  allowed 
a  much  greater  degree  of  liberty  and  was  altogether  far  less 
restrictive.  Respondent  further  argued  that  the  spirit 'of  the 
law  favoured  marriage,  and  any  possible  doubt  arising  under 
the  circumstances  of  the  present  case  should  be  interpreted 
rather  in  favour  of  maintaining  the  validity  of  a  marriage 
than  of  annulling  it.  On  the  other  hand,  appellants  say  the 
law  governing  the  subject  is  contained  in  articles  119,  150 
and  151  of  our  Civil  Code,  and  that  these  articles  must  be 
applied  and  be  given  effect  to.  The  present  appeal,  there- 
fore, raises  the  very  important  question,  and  it  is  the  only 
one  we  have  to  discuss,  whether  the  parents  of  a  minor  child 
can  institute  an  action  to  annul  the  marriage  of  such  minor 
child,  contracted  without  their  consent,  when  once  such  child 
has  attained  its  majority.  Speaking  for  my  learned  brother, 
Mr.  Justice  Cross,  and  myself,  it  is  to  be  regretted  that  our 
law  upon  this  important  question  should  be  so  uncertain. 
But,  the  question  being  before  us,  we  must-  apply  the  law, 
even  though  the  law  is  obscure  and  insufficient  and  ambigu- 
ous. In  this  case,  I  am  of  opinion  that  the  judgment  of  the 
Superior  Court  is  according  to  law,  and  should  be  confirmed. 
My  principal  reason  for  dissenting  from  the  judgment  of  the 
majority  of  the  Court,  about  to  be  rendered,  is  that  when  a 
person  comes  of  age,  he  thereby,  and  for  the  rest  of  his  life, 
.  acquires  the  immediate  plenitude  of  his  rights,  and  under 
no  authority  can  anyone  exercise  these  rights  for  him  or  take 
Ihem  away  from  him.  In  my  opinion,  it  is  exorbitant,  it  is 
not  permissible,  under  our  law  for  a  father  and  mother  to 
be  allowed  to  separate  from  his  consort  their  minor  child 
who  has  married  without  their  consent  and  comes  of  age  in 
the  meantime.  I  think  our  law  on  the  subject  differs 
essentially  from  the  Code  Napoleon.  Even  up  to  the  age  of 
30  and  long  after  the  age  of  majority  has  been  reached,  the 
French  law  requires  the  consent  of  the  parents  to  their  child's 
marriage.  This  is  obtained  by  means  of  what  is  known  as 
a  "respectful  requisition,'^  which  by  article  123  C.  C,  is  no 
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longer  required  under  our  law.  Article  324  C.C.  says  "  that 
majority  is  fixed  at  the  complete  age  of  21  years.  At  thai 
age  persons  are  capable  of  performing  all  civil  acts."  This 
article  is  clear;  its  meaning  is  unmistakable.  Our  law  is 
therefore  entirely  different  from  the  French  law.  Article 
119  C.  C.  is  also  a  strong  argument  in  favour  of  the  respond- 
ent. The  tutor  or  curator  could  not  bring  the  action  after 
the  minor  had  come  of  age,  and  under  what  authority  can 
the  father  and  mother  exercise  greater  powers  than  the  tutor 
or  curator  ?  It  could  only  be  under  parental  authority,  which 
under  our  law,  becomes  obsolete  and  of  no  effect  upon  the 
minor  attaining  the  age  of  majority.  (Article  243  C.C). 
The  father's  authority  is  no  greater  than  that  of  the  family 
i:ouncil,  and  under  the  old  law,  upon  which  our  code  is  based, 
and  which  shews  the  intention  of  the  legislator,  the  family 
council  could  override  the  father's  wishes.  Mr.  Justice  Cross 
and  myself,  therefore,  dissent  from  the  judgment  about  to  be 
rendered. 

Taschereau,  C.J. : — ^The  question  involved  in  this  case 
comes  before  tliis  Court  for  the  first  time.  The  question  is 
rot  one  of  sentiment;  it  is  purely  a  question  of  law.  The  text 
of  our  law  is  there;  we  must  apply  it.  The  articles  of  the 
Code  governing  the  case  are  119,  150  and  151  C.  C.  Art.  11^. 
"  Children  who  have  not  reached  the  age  of  21  years  must 
obtain  the  consent  of  their  father  and  mother  before  con- 
tracting marriage;  in  case  of  disagreement,  the  consent  of 
the  father  suffices.  150.  A  marriage  contracted  without  the 
consent  of  the  father  or  mother,  tutor  or  curator,  or  without 
the  advice  of  a  family  council,  in  cases  where  such  consent 
or  advice  was  necessary,  can  only  be  attacked  by  those  whose 
consent  or  advice  was  required.  151.  In  the  cases  of  articles 
148  and  150,  an  action  for  annulling  marriage  cannot  be 
brought  by  the  husband  or  wife,  tutor  or  curator,  or  by  the 
relations  whose  consent  is  required,  if  the  marriage  has  been 
either  expressly  or  tacitly  approved  by  those  whose  consent 
was  necessary;  nor  if  six  months  have  been  allowed  to  elapse 
without  complaint  on  their  part  since  they  became  aware  that 
the  marriage  had  taken  place.  Art.  148,  referred  to,  has  no 
bearing  on  this  case.  There  are,  therefore,  four  essential 
conditions  which  require  to  exist  before  the  parents  of  a 
minor  child  can  annul  its  marriage,  namely: — 

First — There  must  be  minority  in  one  of  the  parties  at 
the  time  of  marriage. 
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Second — No  consent  on  the  part  of  the  minor's  parents. 

Third — ^No  approbation  by  the  parents  of  the  minor  sub- 
sequent to  the  marriage. 

Fourth — Proceedings  must  be  taken  by  the  parents  of 
the  minor  within  six  months  from  the  date  the  fact  of 
marriage  came  to  their  knowledge. 

This  is  all  that  is  required  by  Articles  119,  150  and  151 
of  the  Civil  Code;  the  fifth  condition,  namely,  that  the 
minor  must  not  have  attained  majority  before  the  action  is 
taken  is  not,  in  the  eyes  of  this  Court,  an  essential  one. 

Parents  are  allowed  to  attack  the  clandestine  marriage 
of  their  children,  not  only  because  of  the  breach  of  parental 
authority,  but  because  of  the  protection  the  law  wishes  to 
give  to  the  minors  themselves.  Young  persons,  owing  to 
the  ardour  of  their  temperament,  not  infrequently  form  al- 
liances which  are  not  in  keeping  with  the  standing  of  their 
family.  When  the  minor  attains  the  age  of  majority  the 
parental  authority  is  at  an  end  as  regards  the  future,  but 
still  exists  as  regards  the  past.  This  is  the  doctrine  of  all 
the  French  writers  on  the  subject  with  the  exception  of 
Demolombe.  Were  the  other  system  to  prevail  and  parents 
be  made  to  attack  the  marriage  of  their  minor  children, 
once  the  minors  had  attained  their  majority  the  remedy 
would  be  of  little  use,  as  most  of  these  clandestine  marriages 
are  contracted  on  the  very  threshold  of  majority.  We  are 
not  here  to  discuss  the  civil  effects  of  marriage  as  contained 
in  articles  162,  163  and  164  of  the  Civil  Code,  more  particu- 
larly as  in  the  present  case  there  are  no  children.  The 
consequences  of  the  marriage,  therefore,  are  of  no  effect 
unless  in  the  case  of  good  faith,  but  when  one  of  the 
parties  is  a  minor  there  can  be  no  question  of  good  faith. 

The  prior  consent  of  the  parents  was  exacted  not  so 
much  out  of  respect  for  the  parents,  but  more  as  a  protec- 
tion to  the  minor.  In  every  other  contract,  even  the  simp- 
lest and  least  important,  the  minor  cannot  act  alone.  Can 
it  be  argued  in  the  case  of  marriage,  a  contract  terminating 
only  with  the  death  of  one  of  the  parties,  the  Legislature 
intended  to  give  the  minor  the  right  to  contract  unaided 
and  of  his  own  free  will?  The  right  of  action  to  annul  the 
marriage  of  a  minor  continues  to  exist  after  the  minor  has 
obtained  the  age  of  majority  because  a  right  of  action  to 
annul  an  act  done  by  a  person  incapable  of  contracting 
alone  still  continues  to  exist  after  the  incapacity  has  been 
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removed,  except  the  act  is  ratified,  when  it  is  not  an  act 
absolutely  null.  If  the  minor  marries  without  the  consent 
of  his  parents  and  keeps  the  matter  quiet  and  attains  the 
age  of  majority,  the  parents  would  find  themselves  without 
a  remedy.  And,  in  almost  every  case,  this  would  be  the 
natural  consequence,  since  through  fear  of  displeasure  of 
his  parents  and  with  the  connivance  of  interested  parties, 
the  marriage  would  be  kept  secret  until  the  minor  would 
have  come  of  age.  The  system  adopted  by  the  learned  Judge 
in  the  Court  below  would  eventually  result  in  refusing  re- 
cognition to  the  articles  cited  of  the  code.  The  only  ratifi- 
cation recognized  by  law  is  the  failure  of  the  interested 
parties  to  take  action  within  six  months:  If  the  Legislature 
intended  that  the  condition  in  issue  in  this  case  was  to  have 
the  effect  of  extinguishing  the  right  of  action,  it  would  have 
F.aid  so  in  so  many  words.  In  the  present  case  it  is  a  ques- 
tion of  the  capacity  of  the  parties  and  not  of  the  place 
where  the  marriage  was  celebrated. 

The  authors  and  the  jurisprudence  of  the  Courts  in 
France,  with  the  exception,  as  I  have  said,  of  Demolombe, 
allow  the  action  by  the  father  to  annul  the  marriage  of  his 
minor  child  even  if,  in  the  meantime,  the  minor  has  come 
of  age.  The  father  alone  can  ask  to  have  the  marriage 
annulled;  the  minor  himself  cannot  ask  for  it.  It  is  the 
lather's  own  and  exclusive  right.  The  fact  that  the  tutor^s 
powers  cease  with  majority  cannot  affect  the  rights  of  the 
father,  as  the  two  are  essentially  dissimilar.  The  action 
belongs  to  the  father  because  he  is  the  father,  to  protect 
the  honour  of  the  family,  and  to  watch  over  the  interests 
of  the  minor.  It  is  true  that  if  the  marriage  is  annulled 
both  parties,  being  of  age,  can  marry  ^ again,  but  of  what 
value  is  this  objection.  Being  of  age,  they  are  free  to  marry. 
In  any  event,  the  contestation  made  in  the  present  case 
leaves  little  likelihpod  that  the  parties  will  re-marry.  The 
errors  into  which  the  judgment  of  the  Superior  Court  would 
lead  us,  if  we  were  to  maintain  it,  are  too  serious  and  t^o 
diametrically  opposed  to  the  clearly  stated  text  of  our  law. 
No  text  of  law  justifies  the  judgment  of  the  Superior  Court. 
Appeal  allowed,  and  judgment  of  the  Court  below  reversed, 
with  costs. 
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QXTEBEC. 

COURT   OF   king's    BENCH    (APPEAL  SIDE). 

May  22nd,  1908. 

DESLAUKIEBS  v.  JASMIN. 

False  Arrest  far  Alleged  Crime — Damages — Justification  — 

Reasonable  Cause, 

Appeal  from  the  judgment  of  the  Court  of  Beview,  Mon- 
treal (Pagnuelo,  Paradis  and  Lafontaine  (dis.,  JJ.), 
rendered  30th  November,  1906,  which  reversed  the  judg- 
ment of  the  Superior  Court,  Montreal,  Archibald,  J., 
rendered  the  7th  May,  1906,  and  dismissed  the  plaintiff's 
action,  with  costs.  The  action  was  one  for  false  arrest 
and  malicious  prosecution  without  reasonable  and  probable 
cause,  the  defendant  having  had  plaintiff  arrested  for  bru- 
tally ill-treating  a  bull;  the  property  of  defendant.  Defend- 
ant pleaded  he  had  reasonable  and  probable  cause  to  act  as 
he  cQd;  the  plaintiff  and  his  son  having  volunteered  no  in- 
formation as  to  who  had  ill-treated  the  bull,  but  on  the 
contrary  had  laughed  when  defendant  complained  to  them 
about  it.  The  Superior  Court  found  that  the  act  of  cruelty 
(tieing  a  tin  can  to  the  bull)  was  not  committed  by  the 
plaintiff,  that  the  warrant  was  issued  only  on  suspicion 
aroused  in  defendant's  mind,  and  when  the  facts  could  have 
been  easily  ascertained,  and  in  such  a  case  malice  may  be 
inferred.  Damages  to  the  extent  of  $100  and  costs  were 
granted.  The  majority  of  the  Court  of  Eeview  held,  how- 
ever, that  as  the  plaintiff  did  not  try  and  catch  the  animal 
and  did  not  declare  all  the  circumstances  in  connection 
with  the  matter  until  at  the  preliminary  hearing  of  the  com- 
plaint in  the  Police  Court,  when  they  were  thoroughly  con- 
versant vrith  them  all  the  time,  that  he  had  suffered  no 
damage,  and  that  the  humiliation  imposed  upon  him  was  the 
result  of  his  own  conduct.  The  judgment  was  reversed. 
Appellant  argues  that  merely  suffering  the  principal  (the 
one  who  commits  the  offence)  to  escape  will  not  make  the 
party  an  accessory  after  the  fact:  Harris,  Prin.  of  Crim. 
Law,  p.  36.  Appellant  had  probable  cause  to  do  as  he  did. 
Appellant  was  not  responsible  for  his  employee  on  a  frolic 
of  his  own :  Pollock,  Law  of  Torts,  84.  The  slowness  of  re- 
spondent in  causing  appellant's  arrest  is  another  element 
to  be  considered  respecting  the  honesty  of  his  conviction 
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that  appellant  was  guilty  of  the  offence:  Drapeau  v.  Des- 
lauriers,  16  R.  L.  433.  Appellant  cites,  on  reasonable  and 
probable  cause,  Hilliard  on  Torts,  p.  429;  Odgers  on  Libel, 
3rd  ed.,  p.  330;  Burrows  v.  Ransom,  Q.  0.  R.  3,  Q.  B.  152; 
on  the  amount  of  damages,  Parker  y.  Landridge,  Q.  0.  R.  1 
Q.  B.  45. 

Respondent  submits  that  the  appellant  was  witness  to  a 
crime  committed  by  his  father's  employee,  over  whom  ap- 
pellant had  control.  The  crime  was  committed  on  an  ani- 
mal of  which  he  w^as  bound  to  take  care,  since  it  was  in 
his  pasture.  He  contents  himself  with  laughing  at  first, 
and  does  nothing  to  relieve  the  animal,  although  he  could 
have  easily  and  immediately  done  so.  The  two  families, 
the  appellant's  and  the  respondent's,  had  till  then  always 
been  on  the  best  of  terms.  Respondent  knew  his  bull  had 
been  on  appellant's  farm,  and  that  the  appellant  must  know 
something  about  the  matter.  Appellant  never  mentioned 
the  matter,  and  respondent  was  justified  in  presuming  that 
appellant  was  trying  to  avoid  him  by  reason  of  his  guilt. 
A  letter  written  by  respondent  to  appellant's  father  on  the 
subject  matter  of  the  offence  received  no  answer.  The  ar- 
rest of  appellant  was  justified. 

Taschereau,  J.: — There  was  certainly  reasonable  and 
probable  cause.  For  the  reasons  stated  by  the  Court  of  Re- 
view, the  majority  of  this  Court  is  of  the  opinion  that  the 
appeal  must  be  dismissed,  and  it  is  dismissed,  and  the  judg- 
ment of  the  Court  of  Review  is  confirmed,  with  costs. 

Bruneau,  ad  hoc,  J.,  dissented,  and  was  of  opinion  that 
the  warrant  was  issued  only  on  suspicion  of  the  plaintifPs 
guilt,  and  that  did  not  suffice  to  relieve  the  complainant 
from  responsibility  for  the  damages  plaintiff  had  suffered 
by  being  arrested. 


QTTEBEC. 

COURT   OF   king's   BENCH    (APPEAL  SIDE). 

May  22nd,  1908. 

WOLF  ET  AL.  V.  BROOK. 

Contract — Construction — f^lavghtering  Animals  in  Abattoir 
— Royalty — Termin/ition  of  Contract. 

Appeal  from  a  judgment  of  the  Court  of  Review  (Fortin, 
Charbonneau  and  Dunlop,  JJ.),  rendered  the  25th  October, 
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1907,  which  judgment  modified  the  judgment  of  the  Su- 
preme Court  for  $1,202.56  in  favour  of  the  respondent  by 
adding  to  that  sum  so  as  to  raise  the  condemnation  to  an 
amount  of  $3,616.66,  the  judgment  of  the  Superior  Court, 
presided  over  by  Mr.  Justice  Tellier,  having  been  inscribed 
in  review  by  the  respondent.  The  action  was  taken  for 
the  recovery  from  the  appellants  of  two  cents  for  each  beef 
animal  slaughtered  by  the  Montreal  TJnion  Abattoir  Com- 
pany between  October,  1901,  and  January,  1905.  The  Su- 
perior Court  was  of  opinion  under  the  contracts  sued  upon, 
that  respondent's  right  to  receive  the  royalty  expired  on 
November  1st,  1902,  and  gave  him  judgment  for  2  cents  for 
each  animal  killed  between  October,  1901,  and  November, 
1902,  being  $1,202.56.  Respondent  appealed  to  the  Court  of 
Review  and  the  only  question  there  to  be  determined  was 
whether  appellants'  obligation  to  pay  royalties  expired  on 
November  1st,  1902 ;  if  it  did  not  so  expire,  it  was  not  denied 
that  judgment  must  go  against  appellants  for  $3,616.60. 
The  Court  of  Review  modified  the  judgment  of  the  Super- 
ior Court  and  gave  judgment  for  $3,616.60.  On  the  present 
appeal,  appellants  argue  the  whole  question  is  whether  or 
not  the  Court  of  Review  was  right  in  modifying  the  original 
judgment.  Appellants  submit  that  the  contract  of  the  23rd 
October,  1897  (the  original  lien  de  droit  between  the  auteurs 
of  the  parties),  was  never  revived,  and  that  it  would  have 
come  to  an  end  on  the  1st  November,  1902,  being  the 
natural  duration  of  its  life,  and  that  it  was  not  renewed.  In 
addition  to  this,  appellants  set  up  that  in  any  event  the 
above  contract  was  cancelled  by  a  judgment  of  the  Superior 
Court  in  January,  1902,  and  it  is  absolutely  out  of  the 
question  in  any  shape  or  form  of  being  the  subject  of  a  con- 
tinuation or  extension.  Appellants  ask  for  the  restoration 
of  the  Superior  Court  judgment.  Respondent  argues  that 
the  deed  of  October  27th,  1897,  clearly  provided  that  the 
contract  was  to  last  five  years  or  ten  years  at  the  option 
of  the  appellants,  who  were  not  even  required  to  give  any 
notice  of  renewal,  but  had  only  to  stay  on.  No  doubt  the 
appellants  had  the  right  to  terminate  after  five  years,  and 
had  they  done  so,  they  would  no  longer  have  been  bound  to 
respondent.  Respondent's  position,  however,  would  have 
been  very  different  in  that  case.  He  would  then  have  had 
an  opportunity  of  himself  bargaining  with  the  abattoir  com- 
pany for  a  new  contract. 
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Cross,  J. : — ^The  principal  question  in  this  case  is  ta  in- 
terpret the  following  paragraphs  of  the  transfer  between  the 
parties :  "  9.  The  present  contract  will  terminate  on  May 
let,  1901.  10.  If  the  parties  of  the  second  part  (appellants) 
enter  into  a  new  contract  with  the  Union  Abattoir  Com- 
pany, then  the  present  agreement  will  last  till  the  expira- 
tion of  the  said  contract  if  it  be  for  a  longer  time  than  Maj 
1st,  1901,  but,  in  any  event,  the  present  contract  is  for  said 
period.''  The  appellants  did  succeed  in  making  a  new  con- 
tract with  the  Abattoir  Company  on  October  23rd,  1897, 
and  a  covenant  of  it  said  that  it  (the  contract)  "  is  made  for 
five  years  from  November  1st  next  and  upon  the  determina- 
tion thereof  the  party  of  the  first  part  shall  have  the  right 
to  renew  the  same  for  a  further  term  of  five  years  upon 
the  same  oonditions,  except  as  to  rentaL"  Omitting  all 
other  grounds  of  defence,  upon  which  appellants  have  failed, 
the  principal  ground  of  defence  relates  to  the  construction 
to  be  placed  upon  the  written  agreements  as  affecting  the 
respondent's  claim  for  the  period  of  time  which  commenced 
November  Ist,  1902;  that  is,  after  the  expiry  of  the  first 
five  years  under  the  new  contract.  The  plain  language  of 
the  agreement  is  against  the  appellant's  inference  as  drawn 
from  the  case  to  make  it  impossible  for  them  to  destroy  or 
abridge  the  rights  of  the  transferors  for  five  years.  If  any 
effect  is  to  be  given  to  the  words  "  if  it  be  for  a  longer  time  " 
in  paragraph  10,  it  must  be  an  effect  fatal  to  appellant *s  con- 
tention. The  question  then  resolves  itself  into  an  enquiry 
as  to  whether  or  not  the  royalty  agreement  expired  on 
November  1st,  1902.  It  is  clear  that  it  cannot  be  said  that 
at  the  end  of  the  first  five  years,  the  parties  stood  free. 
On  the  contrary,  the  Abattoir  Company  remained  bound  if 
the  appellants  elect  to  hold  it  bound.  The  contract  was  sus- 
pensive as  to  the  last  five  years;  it  was  an  option  with  the 
appellants.  In  law,  the  realization  of  such  a  condition  oper- 
ates with  retroactive  effect — Pand.  Fran.  vo.  Obligation,  Nob, 
1266,  1231.  So  that  appellants,  electing  at  the  end  of  five 
years  to  continue  the  contract,  gave  to  it  the  same  effect 
as  if  it  had.  been  made  at  the  outset  for  a  term  of  ten 
years.  This  being  so  it  is  brought  within  the  terms  of 
the  agreement  in  the  transfer  contract  as  being  a  contract 
"  for  a  longer  term,"  to  which  the  royalty  covenant  agrees. 
The  holding  of  the  Court,  of  Beview  in  this  sense  is  there- 
fore a  proper  one  and  the  judgment  appealed  from  is  un- 
animously confirmed  and  the  present  appeal  dismissed,  with 
costs. 
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QTTEBEC. 

COURT  OF  king's  BENCH   (APPEAL  SIDE). 

May  22nd,  1908. 

THE  COLUMBUS  FISH  AND  GAME  CLUB  v.  THE  W. 

C.  EDWABDS  CO.,  LTD. 

Trespass  to  Land — Cutting   Trees — License  —  Deed  —  Con- 
struction, 

Appeal  from  the  judgment  of  the  Court  of  Review,  Mon- 
treal (FoRTiN,  Charbonneau  and  Dunlop,  JJ.),  rendered 
the  25th  October,  1907,  which  reversed  the  judgment  of  the 
Superior  Court,  Ottawa,  Champagne,  J.,  rendered  the  7th 
May,  1907,  and  dismissed  plaintiff's  action  and  dissolved 
the  injunction  issued  in  the  case  reported  in  4  E.  L.  R.  212. 
The  action  was  taken  to  recover  $5,500  for  depreciation  of 
property  caused  by  defendant  cutting  down  trees  on  plain- 
tiff's property  and  trespassing  thereon.  An  injunction  was 
also  asked  for  bv  the  conclusions  of  the  declaration.  The 
plea  was  that  defendant  had  a  right  to  cut  timber  on  the 
land.  The  Superior  Court  granted  $406.60  damages  and 
made  the  injunction  permanent.  The  Court  of  Review  re- 
versed that  judgment,  dismissed  the  action,  and  dissolved 
the  injunction  on  the  ground  that  the  action  was  premature. 
It  is  from  this  judgment  that  the  present  appeal  is  taken. 

Cross,  J.: — The  principal  question  to  be  decided  is 
v/hethcr  the  period  of  three  years  throughout  which  one 
Maille  had  reserved  the  right  to  cut  the  timber,  which  was 
subsequently  sold  to  the  respondents,  had  expired  before  the 
dates  of  the  lumbering  complained  of  or  not.  The  answer 
to  this  question  depends  upon  the  answer  to  be  given  to  the 
further  question  whether  the  three  years  "a  compter  de 
I'automne  prochain  "  are  to  be  counted  from  the  beginning 
or  from  the  end  of  the  autumn  of  the  year  1902.  The  ques- 
tion is  primarily  dependent  upon  the  construction  to  be 
placed  upon  the  deed  from  Maille  to  respondent.  A  delay 
which  is  to  run  from  a  certain  date  or  period  is  generally  to 
be  computed  after  or  from  the  end  of  such  date  or  period. 
Nevertheless,  it  can  sometimes  be  seen  either  from  the  pur- 
port of  the  particular  document  or  from  the  proved  facts, 
or  from  both,  to  have  been  the  intention  of  the  parties 
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that  the  day  or  period  from  which  a  delay  is  to  run  should 
be  counted  into  and  form  part  of  the  delay,  and  when  this 
clearly  appears,  effect  is  to  be  given  to  such  intention.  8 
Merlin,  Rep.  vo.  "Delai";  D.  R.  vo.  "  Obligations,^'  Xos. 
857  and  858;  D.  R.  vo.  "  Dflai,''  Xos.  32  and  33;  RoUand  de 
Yillargues,  Diet.  vo.  "  Delai,*'  No.  28.  A  consideration  of 
the  facts  of  the  case  leads  up  to  the  conclusion  that,  upon 
a  proper  construction  of  the  deed,  the  three  years  ran 
only  from  the  end  of  the  first  autumn,  and  that  in  conse- 
quence, the  respondent  still  had  the  right  to  cut  timber 
when  it  did  cut  it.  There  remains  for  consideration  only 
the  appellant's  pretension  that  the  respondent  violated  the 
injunction  by  continuing  operations  after  the  issue  of  the 
injunction.  Affidavits  of  very  reputable  people,  the  heads 
of  the  respondent  company,  establish  that  upon  service  of 
the  injunction  orders  were  immediately  given  to  stop  all 
operations  forthwith  upon  the  disputed  timber.  In  view 
of  these  affidavits,  the  learned  trial  Judge,  who  maintained 
the  appellants*  pretensions  in  other  respects,  granted  the 
motion  for  a  rule  nisi  for  costs  only.  This  adjudication  was 
not  expressly  set  aside  by  the  judgment  appealed  from,  and, 
under  the  circumstances,  should  not  ^now  be  destroyed; 
though,  to  avoid  misconception  as  to  the  eflfect  of  the  judg- 
ment of  the  Court  of  Review  upon  it,  it  is  now  form- 
ally confirmed.  We  are  unanimously  of  the  opinion  to  dis- 
miss this  appeal  and  confirm  the  judgment  of  the  Court  be- 
low, with  costs. 


QTJEBEC. 


COURT  OF  king's   BENCH   (APPEAL  SIDE). 

May  22nd,  1908. 

ft 

THE  MOORE  C.XRPET  COMPANY,  LIMITED  v.  MIT- 
CHELL. 

Debtor  and  Creditor — Company  Law — Winding-iip — Siaius 
of  Creditor — Requirements  of  Winding-up  Act — Demand 
— Proceedings  d^ors  the  Statute — Competency  of  Same — 
Similarity  of  English  and  Quebec  Law. 

Appeal  from  the  judgment  of  the  Superior  Court,  Saint 
Francis,  Demers,  J.,  rendered  the  2nd  January,  1908,  order- 
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ing  the  winding-up  of  the  company  appellant,  and  appeal 
also  from  two  interlocutory  orders  by  the  same  judge  on 
the  26th  December,  1907.     Petitioner  asked  for  the  wind- 
ing up  of  the  company,  and  alleged  that  it  owed  him  $313.27 
on  a  bill  and  open  account  and  $600  on  a  note.    The  peti- 
tion alleged  the  insolvency  of  the  company  and  respondent 
moved  for  particulars.    The  particulars  were  furnished,  and 
respondent's  motions,  one  to  have  the  particulars  rejected 
because  they  were  not  accompanied  by  an  affidavit,  and  a 
second  because  they  were  not  proper  particulars,  were  both 
rejected.     In  its  plea  to  the  merits  the  company  contented 
itself  with  .denying  its  insolvency  or  any  admission  on  its 
part    that    it    was    insolvent.     Appellant    says    the    main 
question    for   the   decision    of   this    Court   is   a   question 
of  law,  namely :  can  a  creditor  of  a  company  ask  for  a  wind- 
ing-up  order  against   it,   otherwise   than   under   the   pro- 
visions of  section  3  of  chapter  144,  E.  S.  C,  1906  (Winding- 
up  Act)?    No  demand  was  made  upon  the  company  under 
section   4    of    the    above    Act    for    the    payment    of    the 
debt,    nor    did    the    company    do    any    act    which    would 
bring   it   under   the   provisions    of    said    section    3.    The 
Court  below  seems   to   hold   that   it  had   a  right   to   go 
outside  of  the  sections  of  the  Winding-up  Act,  and  that 
as  in  its  opinion  the  company  might  be  considered  insolvent, 
the  Court,  therefore,  made  the  order  accordingly.     Appel- 
lants submit  this  is  wrong:  Interpretation   Act,  chap.   1, 
R.  S.  C,  1906,  sec.  33;  Endlich  on  Interpretation  of  Stat- 
utes, sections  41  86 ;  in  re  Qu'Appelle  Valley  Co.,  5  Man.  L. 
E.,  160;  in  re  Rapid  City  Farmers*  Elevator  Co.,  9  Man.  L.  R. 
574;  In  re  Britton  Medical  and  General  Life  Ass'n,  11  0.  R. 
478;  In  re  Ewart  Carriage  Works,  Ltd.,  8  0.  L.  R.  527;  4 
0.  W.  R.  149  (Magee,  J.,  p.  151;  5  Thompson,  Commentaries 
on  the  Law  of  Corporations,  No.  6704,  pp.  332,  333).     Under 
these  circumstances  appellant  submits  that  the  company  is 
not  shewn  to  be  insolvent  in  the  meaning  of  the  Winding- 
up  Act.    The  fact  that  all  the  assets  are  either  mortgage 
or  under  warehouse  receipts  is  not  alone  sufficient  to  make 
a  debtor  insolvent:  Lake    Winipeg  v.  Trading  Co.,  7  Man. 
R.  255.     On  the  appeal  from  the  two  interlocutory  orders 
appellant  cites  Rule  of  Practice  of  Superior  Court,  No.  47; 
R.  8.  C.  chap.  144,  sections  108,  135;  Larocque  v.  City  of 
Montreal,  8  R.  de  J.  244;  Landry  v.  Turgeon,  9  Q.  P.  R.  1. 
Respondent  argues  the  proof  of  the  insolvency  of  the  com- 
pany is  overwhelming.     If  a  written  demand  is  served  and 
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the  amount  is  not  paid  within  60  days,  the  company  is 
deemed  to  be  unable  to  pay  its  debts  as  they  become  due. 
If^  however,  the  demand  is  not  served,  the  onus  of  proof  is 
upon  the  creditor,  and  if  he  succeeds  in  proving  its  insol* 
vpncy,  the  company  is  then  deemed  insolvent.  The  com- 
pany's officers  admitted  its  insolvency,  disclosed  the  facts 
showing  insolvency  in  the  sense  of  In  re  Grundy  Stove  Co., 
7  0.  L.  E.  252. 

• 
Trenholme,  J. : — A  number  of  Manitoba  Reports  have 
been  cited  by  the  appellant,  but  we  think  it  will  be  sufficient 
tor  us  to  say  that  we  have  a  jurisprudence  of  our  own  which 
we  intend  to  follow.  This  jurisprudence  is  well  epitomized 
by  Mr.  Justice  Wurtele  in  the  case  of  the  Eddy  Manufac- 
turing Co.  V.  the  Henderson  Lumber  Co.  Our  law  is  very 
similar  to  the  English  law  on  the  point,  but  it  is  to  be 
pointed  out  that  a  number  of  the  Manitoba  and  English 
reports  are  wrongly  interpreted  when  they  are  led  to  convey 
the  idea  that  proceedings  to  put  a  company  into  insolvency 
are  limited  to  the  provisions  of  section  3  of  Ihe  Act.  That 
contention  is  wrong.  All  the  law  requires  is  that  a  creditor 
for  more  than  $200  can  make  a  written  demand  on  the  com- 
pany debtor,  and  if  the  amount  is  not  paid  within  sixty  days 
thereafter  the  company  is  deemed  to  be  unable  to  pay  its 
debts  as  they  become  due. 

We  are  of  the  unanimous  opinion,  therefore,  to  dismiss 
the  present  appeal,  and  to  confirm  the  judgment  of  the 
Court  below,  with  costs. 


HEW  BBTTH SWICK. 

Full  Court.  April  25th,  1908. 

JAMIESON    V.  BLAINE    et    al,    LICENSE    COMMIS- 

SIGNERS,  ST.  JOHN  CITY. 

Liquor  License  Act — Special  Case — Construction  of  sec.  19  (1) 
— Number  of  Licenses  that  may  be  Issued  in  Prince  Ward 
in  City  of  St.  John. 

Special  case  stated  for  the  opinion  of  this  Court,  asking 
in  effect  an  interpretation  of  section  19  (1)  of  The  Liquor 
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License  Act  (Con.  Stat.  1903,  ei^.  22),  argued  on  22nd  of 
April  instant,  before  Barker,  C.J.,  Hanington,  Landry, 
McLeod,  Gregory  and  White,  JJ. 

J.  D.  Hazen,  K.C.,  Attorney-General,  for  plaintiff. 
C.  N.  Skinner,  K.C.,  for  defendants. 

Barker,  C.J. : — ^This  matter  comes  before  us  by  way  of 
a  special  case  stated  for  the  opinion  of  Court,  as  to  certain 
powers  claimed  by  the  defendants,  who  are  license  commis- 
sioners for  the  City  of  St.  John,  in  reference  to  the  issue 
of  tavern  licenses  in  that  city.  The  question  depends  upon 
the  construction  to  be  placed  on  sub-section  (1)  of  section 
19  of  the  Liquor  License  Act,  cap.  22,  Con.  Stat.  1903, 
which  sub-section  is  as  follows.  **  19.-(1)  The  number  of 
tavern  licenses  which  may  be  granted  in  the  respective 
municipalities  shall  not  in  any  year  be  in  excess  of  the  fol- 
lowing limitations: — In  cities  and  incorporated  towns  res- 
pectively, one  for  each  full  two  hundred  and  fifty  of  the 
first  one  thousand  of  the  population  of  each  ward  taken 
separately  in  which  licenses  may  be  issued,  and  one  for  each 
full  five  hundred  over  one  thousand  of  the  population  of 
such  ward.  Provided  further,  that  in  the  city  of  St*  John, 
subject  to  the  provisions  of  sub-section  (4),  there  shall  not 
in  any  year  be  issued  more  than  seventy-five  tavern  licenses." 

The  population  of  Prince  Ward  according  to  the  last 
census  is  4,760,  which  would  represent  eleven  licenses.  In 
fact,  the  commissioners  granted  in  the  year  1907,  fourteen 
licenses,  and  it  is  on  that  ground  that  the  information  was 
laid  by  the  present  nominal  plaintiff,  Jamieson.  On  the 
basis  of  the  ward  populations  the  maximum  number  of 
licenses  for  the  city  of  St.  John  would  be,  I  think,  sixty- 
four,  at  all  events  considerably  below  seventy-five.  The 
right  to  issue  the  fourteen  licensea  for  Pirince  Ward  is  based 
on  the  theory  that  under  section  19,  which  I  have  quoted, 
the  commissioners  for  St.  John  are  not  limited  in  the 
number  of  licenses  for  the  city  to  the  maxim  number  as 
determined  by  the  ward  populations,  but  to  the  maxim 
number  declared  by  the  section,  that  is  seventy-five. 

The  argument  addressed  to  us  was  that  so  far  as  the 
city  of  St.  John  is  concerned,  the  number  of  licenses  for  the 
city  is  limited  to  seventy-five,  and  that  the  commissioners 
can  issue  up  to  that  limit  without  reference  in  any  way  to 
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the  number  as  derived  from  the  ward  populations.  We 
think  the  commissioners  are  wrong  in  the  view  which  they 
have  taken  as  to  the  effect  of  the  section  in  question. 
Their  authority  as  to  the  number  of  licenses  to  be  issued 
for  the  city  is  subject  to  two  limitations, — first,  the  limita- 
tion fixed  by  a  reference  to  the  ward  population,  and  last, 
by  the  arbitray  number  of  seventy-five,  beyond  which  they 
cannot  go  under  any  circumstances.  Assuming,  therefore, 
that  sixty-four  would  be  the  number  of  licenses  for  the 
city  as  determined  by  the  ward  population,  that  would  be 
the  limit  by  which  the  commissioners  would  be  governed. 

In  answer  to  the  question  stated  in  the  special  case  as 
follows : — "  How  many  tavern  licenses  are  the  said  commis- 
sioners authorized  to  issue  in  Prince  Ward  in  said  city  of 
St.  John,  the  population  of  said  ward  being  four  thousand 
seven  hundred  and  sixty  ?*^ — ^we  say  they  are  authorized 
to  issue  eleven,  and  no  more. 

Hanington,  Landry,  McLeod,  and  Gregory,  JJ.,  con- 
curred. 

White,  J.: — ^The  question  submitted  to  us  for  answer  is: 
— "How  many  tavern  licenses  are  the  said  commissioners 
authorized  by  law  to  issue  in  Prince  Ward  in  said  city  of 
St.  John,  the  population  of  said  Ward  being  four  thousand 
seven  hundred  and  sixty,  as  herein  stated." 

The  answer  to  this  question  depends  upon  the  interpre- 
tation to  be  given  to  sub-section  (1)  of  section  19  of  The 
Liquor  License  Act  (Con.  Stat.  1903,  c.  22).  This  sub-sec- 
tion was  first  enacted  by  section  6  of  the  Act,  60  Vict.  cap. 
6,  which  repealed  sub-sec.  (1)  of  section  19  of  the  Act,  59 
Vict,  cap.  5,  and  substituted  therefor  the  provisions  con- 
tained in  the  sub-section  now  calling  for  interpretation. 
This  sub-section  reads  as  follows: — "19  (l)'The  number 
of  tavern  licenses  which  may  be  granted  in  the  respective 
municipalities  shall  not  in  any  year  be  in  excess  of  the  fol- 
lowing limitations:  In  cities  and  incorporated  towlis  re- 
spectively, one  for  each  full  two  hundred  and  fifty  of  the 
first  thousand  of  the  population  of  each  ward  taken  separ- 
ately in  which  licenses  may  be  issued,  and  one  for  each  full 
five  hundred  over  one  thousand  of  the  population  of  such 
ward.    Provided  further,  that  in  the  City  of  St.  John,  sub- 
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ject  to  the  provisions  of  sub-section  (4),  there  shall  not 
in  any  year  be  issued  more  than  seventy-five  tavern  licenses/' 

It  was  contended  on  the  argument  that  the  proviso  in 
this  sub-section  relating  exclusively  to  the  City  of  Saint 
John  has  the  effect  of  authorizing  the  issue,  yearly,  within 
that  city,  of  seventy-five  tavern  licenses  (exclusive  of  the  six 
hotel  licenses  provided  for  by  sub-section  (4)) ;  and  exempts 
St.  John  City  from  the  limitations,  provided  for  by  the 
preceding  portion  of  the  sub-section,  for  cities  and  incor- 
porated towns  in  general.  I  think  it  very  clear  that  such 
is  not  the  meaning  of  the  sub-section.  Its  effect  is  to  im- 
pose two  limitations  upon  the  number  of  licenses  which 
may  be  issued  in  the  City  of  Saint  John,  that  is  to  say: 
First,  the  limitation  which  is  made  applicable  to  St.  John 
in  common  with  all  other  cities  and  incorporated  towns, 
and  which  is  based  upon,  and  determined  by,  the  population 
of  each  ward  taken  se])arately,  in  which  licenses  may  be 
issued;  and,  secondly,  that  which  is  imposed  in  respect  of 
St.  John  City  alone,  and  restricts  the  total  number  of 
tavern  licenses,  exclusive  of  hotels,  to  seventy-five.  This 
second  limitation,  it  is  obvious,  can  only  become  operative 
in  CRi^e,  under  the  limitations  first  provided,  licenses  might, 
owing  to  increase  of  population,  issue  in  excess  of  seventy- 
five,  were  it  not  for  such  second  limitation. 

But  while  the  total  number  of  licenses  which  mav  be 
issued  in  St.  John  City  is  thus  limited,  I  can  see  nothing  in 
the  sub-section  which  requires  that  such  total  number,  when 
ascertained  as  provided  by  the  terms,  shall  be  apportioned 
among  the  several  wards  in  any  fixed  proportion.  The  sub- 
section proposes  to  fix,  and  I  think  does  fix,  only  limits  to 
the  number  of  licenses  which  may  be  issued  in  the  City  as  a 
whole,  and  not  the  number  which  may  be  issued  in  any  one 
v.ard.  Other  sections  of  the  Act — for  example,  section 
21 — contain  provisions  by  virtue  of  which  the  issue  of 
licenses  is  absolutely  prohibited  in  any  ward  which  is 
within,  or  shall  be  brought  within,  such  prohibitory  pro- 
visions; and  whenever  in  any  ward  no  licenses  can  be 
issued,  by  virtue  of  such  prohibitory  clauses,  the  population 
of  such  ward  is  not  to  be  included  in  computing  the  total 
number  of  licenses  allowed  for  the  city  generally. 

The  repealed  sub-section  (1)  of  section  19  of  the  Act, 
69  Vict.  c.  5,  for  which,  ai?  already  stated,  the  existing  sub- 
section was  substituted,  reads  as  follows:  "  19  (1)  The  num- 
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ber  of  tavern  licenses  to  be  granted  in  the  respective  muni- 
cipalities shall  not  in  each  year  be  in  excess  of  the  follow- 
ing limitations:  In  cities  and  incorporated  towns  respec- 
tively, according  to  the  following  scale,  that  is  to  say,  in  any 
ward  of  such  city  or  incorporated  town,  one  for  each  lull 
two  hundred  and  fifty  of  the  first  one  thousand  of  the 
population  in  such  ward,  and  one  for  each  full  five  hundred 
over  one  thousand  of  the  population.  Provided  further, 
that  in  the  City  of  Saint  John,  subject  to  the  provisions 
of  sub-sections  (4)  and  (5),  there  shall  not  in  any  year  be 
granted  more  than  seventy-five  tavern  licenses." 

It  will  be  observed  that  the  limitation  imposed  by  this 
repealed  sub-section  is  expressly  declared  to  be  in  regard 
to  the  number  of  licenses  which  may  be  issued  "  in  any 
ward  of  such  city.^'  The  present  section  omits  these  words, 
"  in  any  ward  of  such  city,"  and  fixes  the  total  number  of 
licenses  "  in  cities ''  at  one  for  "  each  full  two  hundred  and 
fifty,  etc.,''  of  the  population  of  each  ward  taken  separ- 
ately. It  provides,  it  is  true,  that  the  total  number  of  li- 
censes allowed  for  the  city  shall  depend  upon  and  be  fixed 
by  the  population  of  the  wards  taken  separately.  But  to 
say  that  because  the  Legislature  has  chosen  to  make  the 
population  of  each  ward  taken,  separately,  the  basis  upon 
which  we  are  required  to  compute  the  number  of  licenses  al- 
lowed for  the  City,  it  therefore  follows  that  such  licenses 
must  be  distributed  among  the  wards  in  proportion  to  their 
population,  is  to  read  into  the  sub-section  something  which 
is  not  only  not  to  be  found  there,  but  which,  having  once 
been  in  the  sub-section,  was  stricken  therefrom  by  the 
Legislature. 

Why  did  the  Legislature  repeal  the  old,  and  enact  the 
new  section,  unless  they  intended  to  change  the  law? 

In  Dickenson  v.  Fletcher,  L.  R.  9  C.  P.  1,  Brett,  J., 
at  page  8,  says: — -'Where  two  statutes  dealing  with  the 
same  subject  matter  use  different  language,  it  is  an  acknow- 
ledged rule  of  construction  that  one  may  be  looked  at  as  a 
guide  to  the  construction  of  the  other.  If  one  uses  distinct 
language,  imposing  a  penalty  under  certain  circumstances, 
and  the  other  does  not,  it  is  always  an  argument  that  the 
Legislature  did  not  intend  to  impose  a  penalty  in  the  latter, 
for  where  they  did  so  intend,  they  plainly  said  so."  If  this 
is  true  when  the  two  statutes  are  merely  "  in  pari  materia," 
how  much  more  certainly  it  must  be  true  when,  as  in  the 
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present  ease,  the  later  Act  is  expressly  in  amendment  of 
the  former  one. 

In  Beg.  V.  Price,  L.  B.  6  Q.  B.  411,  Cockburn,  C.J,,  at 
page  416,  says:  ''I  think  that  when  the  Legislature,  in 
legislating  in  pari  materia  and  substituting  certain  provi- 
sions in  that  Act  for  those  which  existed  in  the  earlier  stat- 
ute, has  entirely  changed  the  language  of  the  enactment,  it 
must  be  taken  to  have  done  so  with  some  intention  and 
motive.^'  , 

It  must  be  borne  in  mind  that  this  is  not  the  case  of 
a  mere  change  in  verbiage  made  in  a  consolidating  statute, 
and  which  may  reasonably  be  attributed  to  the  sole  desire 
lo  improve  the  phraseology,  or  add  to  the  graces  of  style. 
It  was  a  change  regarded  by  the  Legislature  of  sufficient 
moment  to  call  for  the  repeal  of  the  former  enactment  and 
the  substitution  of  the  present  one,  by  an  amending  Act 
specially  passed  for  the  purpose  of  making  this,  with  some 
other  substantial  amendments  to  the  former  Act.  More- 
over, there  is  nothing  in  any  other  amendment  of  the  law 
which  rendered  a  change  in  s.-s.  (1)  of  s.  19  of  59  Vict, 
necessary  to  bring  its  provisions  into  harmony  with  such 
amendment. 

It  may  be  asked,  if  the  Legislature  intended  to  fix  the 
number  of  licenses  for  the  city,  and  not  for  the  ward,  why 
did  they  make  the  population  of  the  separate  wards  a  basis 
of  computation,  and  not  that  of  the  whole  city.  If  we 
are  to  speculate  upon  this  question,  the  answer  to  which 
cannot,  as  it  seems  to  me,  be  conclusive  in  any  event,  I 
would  reply  that  the  Legislature  did  not  desire  to  make  any 
change  as  to  the  number  of  licenses  allowed  within  the 
city,  or  as  to  the  basis  upon  which  that  number  was  to 
be  determined;  but  did  intend  to  do  that  which,  I  think, 
they  have  in  fact  done,  namely,  render  it  unnecessary  that 
a  certain  proportion  of  such  licenses  should  be  issued  as  was 
formerly  required  in  each  ward,  where  licenses  are  not 
prohibited. 

While,  theefore,  I  agree  that  the  number  of  licenses 
which  may  be  issued  in  St.  John  City  is  subject  to  both 
the  limitations  prescribed  by  the  sub-section  under  con- 
sideration, and  not  alone  to  that  secondlv  mentioned  in  the 
sub-section,  I  am  unable  to  read  the  enactment  as  requir- 
ing that  the  licenses  which  may  be  issued  under  the  section 
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Fhall  be  apportioned  among  the  several  wards  in  which 
licenses  are  allowed,  in  any  fixed  proportion,  or  otherwise 
than  as  the  License  Commissioners  may  determine,  snb- 
ject  always  to  the  proviso  that  licenses  shall  not  be  issued 
in  excess  of  the  number  permitted  by  the  the  two  limita/- 
tions  provided  by  the  sub-section,  and  shall  in  no  case  be 
issued  in  any  ward  where  licenses  are  prohibited. 
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QTTEBEC. 

COURT   OF   king's    BENCH    (APPEAL   SIDE). 

May  22nd,  1908. 
THE  EITSTIS  MINIXG  COMPANY  v.  BEAN. 

'Negligence — Employee  in  Mine — Master  and  Servant — Lia- 
bility, 

Appeal  from  the  judgment  of  the  Superior  Court,  St. 
Francis  (Hutchinson,  J.),  rendered  the  25th  March,  1907. 
Plaintiff  sued  to  recover  $749.60,  due  for  damages  he  had 
suffered  hy  the  fault  and  negligence  of  defendant  while  at 
work  in  its  mine.  A  stone,  loosened  from  the  ceiling  of  the 
chamber  in  which  plaintiff  was  working,  fell  on  him  and 
injured  his  right  arm.  The  defendant  pleaded  that  plain- 
tiff was  a  sub-foreman  in  his  department,  and  that  if  the 
portion  of  the  mine  in  question  was  not  safe  at  the  time 
of  the  accident,  it  was  through  the  fault  and  negligence  of 
plaintiff  himself.  The  Court  below  found  that  the  only  jus- 
tification for  the  assertion  that  the  plaintiff  was  a  sub-fore- 
man was  that  he  sometimes  received  more  pay  than  an 
ordinary  labourer,  but  further  evidence  established  that 
plaintiff  received  less  than  the  regular  sub-foreman,  and  the 
Court  rejected  this  attempt  to  make  plaintiff  responsible  for 
the  work  done  in  the  mine  at  the  time  of  the  accident.  The 
plaintiff  knew  the  rock  which  subsequently  fell  on  plaintiff 
was  loose,  although  it  was  not  considered  likely  that  there 
was  any  immediate  danger  from  its  falling.  The  Court 
below  found  that  the  plaintiff  had  proved  his  damages  for 
the  amount  he  had  claimed,  but  inasmuch  as  plaintiff  had 
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previously  known  the  rock  was  loose,  he  was  guilty  of 
contributory  negligence,  and  reduced  the  judgment  to 
$374.80,  with  interest  and  costs.  The  appellant  contends 
that  the  stone  had  been  examined  a  month  or  two  before 
the  accident  by  the  plaintiff  and  by  a  man  employed  by  de- 
fendant on  account  of  his  skill  and  experience  in  such  mat- 
ters, and  although  slightly  affected,  they  considered  it  safe. 
Basing  itself  upon  a  judgment  of  the  Supreme  Court  in  the 
case  of  Canadian  Asbestos  Co.  v.  Girard,  36  S.  p.  R.  13, 
appellant  claims  no  negligence  can  be  imputed  to  it  in  that 
respect.  Appellant  further  argues  respondent  was  a  sub- 
foreman,  and  in  charge  of  the  operations,  and  it  was  his 
duty  to  see  that  the  locality  was  safe,  and  that  he  could  not 
recover  damages  under  such  circumstances.  (Davidson  v. 
Stuart,  Nesbitt,  J.,  34  S.  C.  R.  p.  223;  Burland  v.  I^ee,  28 
S.  C.  R.  348;  Fawcett  v.  C.  P.  R.,  32  S.  C.  R.  721;  Royal 
Electric  Co.  v.  Paquette,  35  S.  C.  R.  202;  Dominion  Iron  & 
Steel  Co.  V.  Oliver,  35  S.  C.  R.  517.)  Respondent  argues 
the  judgment  should  stand.  The  accident  was  caused  by 
the  falling  of  the  rock  before  the  scaling  gang  had  had  an 
opportunity  to  complete  their  work,  the  foreman  having 
previously  ordered  them  to  discontinue  scaling.  If  he  had 
allowed  the  gang  to  continue  and  complete  the  work,  the 
rock  would  have  been  removed  from  its  insecure  position. 
Respondent  was  not  at  the  time  acting  in  the  capacity  of 
foreman.  On  the  question  of  precautions  to  be  adopted 
by  proprietors  of  a  dangerous  industry,  respondent  cites: 
Royal  Electric  Co.  v.  H6v6,  32  S.  C.  R.  462;  C.  L.  &  P. 
Co.  V.  Lepitre,  29  S.  C.  R.  1;  Matthews  v.  Bouchard,  28 
S.  C.  R.  580;  City  of  Montreal  v.  Gosney,  Q.  0.  R.  13  K.  B. 
214;  Archibald  v.  Yelle,  Q.  0.  R.  6  Q.  R.  334. 

Trenholme,  J.: — In  spite  of  the  fact  that  the  Court 
below  reduced  the  condemnation  of  the  appellant  for  fault 
and  contributory  negligence  on  the  part  of  the  respondent, 
the  appellant  now  asks  us  to  put  the  whole  loss  upon  the 
jespondent.  We  are  of  the  opinion  that,  at  the  time  of 
^Le  accident,  respondent  was  not  in  charge  of  the  mine, 
but  that,  on  the  contrary,  there  were  others  in  the  mine  who 
gave  him  orders,  and,  further,  that  the  company  did  not 
fulfil  all  its  obligations.  We  think  the  damages  allowed 
were  very  moderate.  Judgment  unanimously  confirmed, 
with  costs. 
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NEW  BBXrVSWICK. 

Full  Court.  April  30th,  1908. 

REX  V.  WARDEN  OF  DORCHESTER  PENITENTIARY, 

EX  PARTE  SEELEY. 

Criminal  Law — Habeas  Corpus — Indictable  Offence — Plea  of 
OuiUy — Sentence — Want  of  Jurisdiction  of  Magistrate 
not  Raised  at  Trial — Criminal  Code,  ss.  785,  787,  788 — 
Authority  to  Try  and  Convict. 

Application  before  Mr.  Justice  Hanington,  at  Cham- 
bers, for  the  discharge  of  the  prisoner  Seeley  from  Dor- 
chester Penitentiary  under  habeas  corpus,  referred  by  His 
Honor  to  this  Court  for  its  opinion  and  advice:  argued 
on  the  15th  of  April  instant  before  Barker,  C.J.,  Han- 
ington, Landry,  McLeod,  Gregory,  and  White,  JJ. 

J.  J.  Power,  K.C.  (of  the  Nova  Scotia  Bar),  represent- 
ing the  Attorney-General  of  Nova  Scotia,  for  the  Crown. 

W.  J.  O'Hearn  (of  the  Nova  Scotia  Bar),  for  the  pri- 
soner. 

The  judgment  of  the  Court  (Barker,  C.J.,  Haning- 
ton, Landry,  McLeod,  Gregory,  and  White,  JJ.),  was 
now  delivered  by 

White,  J.: — This  is  an  application  made  by  Charles 
Seeley,  a  prisoner  confined  in  the  Dorchester  Peniten- 
tiary, for  his  discharge  upon  the  return  of  a  writ  of  habeas 
corpus  ad  subjiciendum,  issued  at  his  instance  under  the  fiat 
of  Mr.  Justice  Hanington.  Upon  the  return  of  the  writ 
before  that  learned  Judge  at  his  Chambers,  he  heard  coun- 
sel on  behalf  of  the  prisoner  and  of  the  Attorney-General 
of  Nova  Scotia  respectively,  and,  in  view  of  the  importance 
of  the  question  of  law  involved,  referred  the  matter  to  this 
Court,  and,  pending  our  decision,  remanded  the  prisoner. 

The  material  facts,  as  disclosed  by  the  Warden's  return 
to  the  writ,  and  the  evidence  before  the  learned  Jud^e, 
are  as  follows:  On  the  23rd  of  December,  1903,  a  sworn  in- 
formation was  made  at  the  City  of  Halifax  before  George 
"B.  Fielding,  esquire,  stipendiary  magistrate  for  that  City, 
by  one  Nicholas  Power,  whereby  it  was  charged  that  the 
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prisoner,  therein  tleseribetl  as  **  Charles  Seeley '  of  Hali- 
fax aforesaid/'  "  in  November,  A.D.  1903,  did  unlawfully 
break  and  enter  the  shop  of  J.  W.  White,  situate  at  the 
town  of  Sydney  in  the  Province  of  Nova  Scotia,  and  did 
commit  therein  an  iijdictable  offence,  to  wit,  did  unlaw- 
fully steal  one  silver  watch  and  other  goods  of  the  said 
J.  W.  White  then  being  therein  of  the  value  of  fifty  dollars 
or  thereabouts,"  etc. 

Upon  this  charge,  the  prisoner  was  arrested  in  the  City  of 
Halifax,  and  Imving  been  brought  before  the  said  magistrate 
was  asked  by  the  Court  if  he  consented  to  be  tried  by  the 
magistrate  for  the  offence  charged,  or  desired  to  be  sent 
up  for  trial  by  a  jury  at  the  then  ensuing  March  term  of 
the  Supreme  Court  at  Halifax;  whereupon  the  prisoner 
consented  to  be  tried  by  the  magistrate  summarily  without 
a  jury.  He  was  accordingly  so  tried;  and,  being  convicted 
upon  his  plea  of  guilty,  was  sentenced  to  a  five  years'  term 
in  the  penitentiary  at  Dorchester.  No  objection  is  taken 
or  question  made,  as  to  the  regularity  of  the  proceedings 
other  than  this:  that  as  the  offence  was  committed  in  Syd- 
ney, the  stipendiary  magistrate  of  Halifax  had  no  jurisdic- 
tion to  try  the  prisoner  therefor  even  with  the  latter's  con- 
sent, notwithstanding  the  arrest  and  all  subsequent  proceed- 
ings down  to  and  including  the  sentence,  took  place  within 
the  Citv  of  Halifax. 

It  is  this  question  as  to  jurisdiction  which  we  are  called 
upon  to  decide.  There  is,  however,  a  second  question  which 
would  arise  in  the  event  of  our  deciding  the  first  one  ad- 
Tersely  to  the  Crown's  contention.  The  prisoner,  it  ap- 
pears was  on  the  same  day  on  which  he  was  convicted  as 
above  stated,  also  convicted  by  the  same  magistrate  for  an 
offence  committed  within  the  City  of  Halifax,  and  upon 
this  second  conviction,  was  sentenced  to  imprisonment  in 
the  penitentiary  at  Dorchester  "for,"  I  quote  from  the 
commitment,  "the  period  of  five  years,  to  commence  and 
take  effect  upon  the  expiry  of  the  term  of  (5)  five  years 
by  me  imposed  on  said  Charles  Seeley  this  day,  in  and  by 
conviction  got  of  this  date  made  by  me  against  said  Seeley 
for  shop  breaking  and  theft  in  Sydney."  It  was  contended 
by  the  Crown  that  in  case  we  should  decide  the  prisoner  is 
entitled  to  discharge  from  imprisonment  under  the  convic- 
tion first  mentioned,  he  ought,  nevertheless,  to  be  held 
under  the  second  sentence.  In  the  view  we  take  of  the 
first  question  it  will  not  be  necessary  for  us  to  consider  the 
second  one. 
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By  the  charter  of  the  City  of  Halifax,  section  143  (1): 
^*  The  Lieutenant-Governor  in  Council  may  from  time  to 
time  appoint  a  barrister  of  the  Supreme  Court  of  Nova 
Scotia  of  at  least  five  years'  standing  to  be  stipendiary 
magistrate  for  the  City  of  Halifax." 

By  section  144  (1)  of  the  charter:  "He  shall,  in  addi- 
tion to  all  the  powers  of  a  stipendiary  magistrate  under 
the  provisions  of  the  Revised  Statutes,  1900,  chapter  33, 
*  of  stipendiary  magistrates,'  and  all  other  powers  specially 
or  otherwise  conferred,  have  and  exercise  within  the  city 
all  the  powers  conferred  upon  a  stipendiary  magistrate, 
police  magistrate  or  other  justice  or  two  justices  of  the 
peace,  or  by  any  law  of  the  United  Kingdom,  or  of  Canada, 
of  the  Province  of  Xova  Scotia,  or  any  Ordinance,  by-law 
or  regulation  made  under  the  same  which  is  applicable  to 
the  city  or  is  in  force  therein/' 

Sub-section  144  (2)  reads: — "He  shall  have  and  exercise 
all  the  jurisdiction,  power  and  authority  necessary  for  the 
apprehension,  conviction,  commitment,  and  punishment  of 
criminal  offenders  within  the  city  over  which  justices  of  the 
peace,  stipendiary  and  police  magistrates  have  jurisdiction, 
and  for  the  carrying  into  effect  the  provisions  of  this  Act, 
and  of  the  laws  in  force  in  the  city,  and  the  by-laws,  ordin- 
ances and  regulations  in  force  in  the  city." 

Chapter  33  of  the  Revised  Statutes  of  Nova  Scotia, 
1900,  section  1,  reads :  "  Every  stipendiary  magistrate  shall 
be  appointed  by  the  Governor  in  Council";  and  by  "The 
Interpretation  Act,"  chapter  1  of  the  same  Revised  Statutes, 
"Governor  in  Council  is  declared  to  mean  the  Lieutenant- 
Governor  of  Nova  Scotia. 

Section  6  of  said  chapter  33  is  as  follows :  "  Every  such 
stipendiary  magistrate  shall  have,  possess  and  exercise  in 
the  city,  town,  or  municipality  of  the  county  for  which  he 
is.  appointed,  all  the  powers,  jurisdiction  and  authority,  and 
shall  perform  all  the  duties  which  "The  Criminal  Code  of 
1892,"  "The  Canada  Temperance  Act,"  and  the  amend- 
ments to  such  Acts,  and  all  other  the  statutes  of  Canada, 
from  time  to  time  in  force  in  this  province  and  applicable 
thereto,  purport  to  confer  upon  or  require  of  a  police 
magistrate,  stipendiary  magistrate,  deputy  stipendiary 
magistrate,  sitting  magistrate,  two  justices  of  the  peace, 
or  a  magistrate  or  deputy  magistrate  having  the  power, 
jurisdiction  or  authority  of  two  or  more  justices  of  the 
peace  so  far  as  the  legislature  of  this  province  can  confer 
or  require  the  same." 
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I  have,  I  think,  quoted  all  provisions  of  the  Nova  Scotia 
statutes  to  which  it  is  necessary  to  refer  in  dealing  with 
the  question  under  consideration.  It  is,  admittedly,  by 
virtue  of  this  provincial  legislation  that  Mr.  Fielding  ac- 
quired and  held  his  status  as  stipendiary  magistrate;  and 
there  can  be  no  question  that,  by  this  legislation,  the  local 
rim  its  of  his  jurisdiction  are  made  contenninate  with  the 
area  of  the  City  of  Halifax. 

Before  referring  to  Dominion  legislation  bearing  upon 
the  question,  I  would  perhaps  better  state  that  for  con- 
venience such  reference  will  be  to  sections  as  they  were 
numbered  and  stood  prior  to  the  revision  of  1906. 

By  section  785  of  the  Criminal  Code,  1892,  as  amended 
by  the  Criminal  Code  Amendment  Act,  1900,  it  was  en- 
acted: "785.  If  any  person  is  charged  in  the  Province  of 
Ontario  before  a  police  magistrate  or  before  a  stipendiary 
magistrate  in  any  county,  district  or  provisional  county 
in  such  province,  with  having  committed  any  offence  for 
wliich  he  niav  be  tried  at  a  Court  of  General  Sessions  of 
the  Peace,  or  if  any  person  is  committed  to  a  jail  in  the 
county,  district  or  provisional  county,  under  the  warrant 
of  any  justice  of  the  peace,  for  trial  on  a  charge  of  being 
guilty  of  any  such  offence,  such  person  may,  with  his  own 
consent,  be  tried  before  such  magistrate,  and  may,  if  found 
guilty,  be  sentenced  by  the  magistrate  to  the  same  punish- 
ment as  he  would  have  been  liable  to  if  he  had  been  tried 
before  the  Court  of  General  Sessions  of  the  Peace. 

"  2.  This  section  shall  apply  also  to  police  and  stipend- 
iary magistrates  of  cities  and  incorporated  towns  in  every 
other  part  of  Canada,  and  to  recorders  where  they  exercise 
judicial  functions. 

"3.  Sections  787  and  788  do  not  extend  or  apply  to 
cases  tried  under  this  section;  but  where  the  magistrate  has 
jurisdiction  by  virtue  of  this  section  only,  no  person  shall 
be  summarily  tried  thereunder  without  his  own  consent.  * 

Sections  787  and  788,  mentioned  in  sub-section  (3)  last 
quoted,  refer  to  other  offences  than  that  for  which  the  pri- 
soner w^s  convicted,  and  do  not,  therefore,  touch  the  pre- 
sent question. 

Since  the  case  of  In  re  Vancini,  8  Can.  Crim.  Cases  228 
(and  34  S.  C.  B.  621),  it  is  no  longer  open  to  question  that, 
under  this  amended  section  785,  a  stipendiary  magistrate 
in  Nova  Scotia  may  try  any  offence  which  a  Court  of  Gen- 
eral Sessions  of  the  Peace,  if  there  were  one  in  that  Pro- 
vince,  would   have    had   jurisdiction   to   try,    provided    all 
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conditions  attached  by  the  section  to  the  exercise  of  such 
jurisdiction  by  the  magistrate  are  complied  with.  These 
conditions  are:  that  the  accused  shall  be  charged  before 
the  magistrate  with  the  offence;  that  he  shall  consent  to 
be  tried  by  such  magistrate;  and  that  everything  done  by 
the  magistrate  must  be  done  within  the  local  limits  of  hie 
jurisdiction.  This  last  condition  must  be  read  into  the 
section,  because,  by  section  782  (a)  (ii),  "magistrate^'  in 
part  LV.  is  to  be  interpreted  as  meaning  with  reference  to 
the  Province  of  Xova  Scotia,  a  "stipendiary  magistrate  or 
];<)lice  magistrate,  acting  within  the  local  limits  of  his 
jurisdiction." 

By  section  539  of  the  Code,  as  amended  by  56  Vict.  cap. 
32,  a  Court  of  General  Sessions  of  the  Peace  would  undoubt- 
edly have  jurisdiction  to  try  the  offence  of  which  this 
prisoner  was  convicted. 

By  the  information  and  complaint  made  before  the 
magistrate  the  prisoner  was  charged  with  an  offence  com- 
mitted within  the  province  of  Nova  Scotia,  although  with- 
out the  City  of  Halifax.  By  section  554  of  the  Code,  the 
magistrate  had  unquestionable  jurisdiction  in  such  a  case  to 
issue  his  warrant  to  compel  the  attendance  before  him  of  the 
accused,  if  the  latter  resided,  or  was  suspected  to 
reside,  within  the  City  of  Halifax.  The  prisoner 
I'eing  thus  properly  brought  before  the  magistrate, 
nnd  being  charged  before  him  with  an  indictable 
<^ffence  triable  bv  a  Court  of  General  Sessions  of 
the  Peace,  and  having  consented  to  be  tried  by  the 
magistrate,  all  conditions  prescribed  by  section  785  as 
requisite  to  give  jurisdiction  were  complied  with,  provided 
the  magistrate  throughout  all  his  proceedings  acted  within 
the  local  limits  of  his  jurisdiction.  But  since  the  informa- 
tion was  laid,  the  warrant  issued,  the  consent  given,  the 
trial  had  and  the  conviction  and  sentence  took  place — 
in  short,  since  every  act  of  the  magistrate  was  done  within 
the  City  of  Halifax,  it  follows  that  in  all  his  proceedings  he 
"acted  within  the  local  limits  of  his  jurisdiction.^* 

Tt  was  contended  before  us,  on  behalf  of  the  prisoner, 
that  it  is  ultra  vires  the  Parliament  of  Canada  to  confer 
u])on  the  stipendiary  magistrate  of  the  City  of  Halifax 
a  wider  criminal  jurisdiction  than  is  authorized  by  provin- 
cial legislation;  and  that,  by  the  provincial  statutes,  the 
criminal  jurisdiction  given  to  the  magistrate  was  restricted 
to  offences  committed  within  the  city.  The  case  of  In 
re  Vancini  already  referred  to,  is  a  binding  authority  dir- 
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ectly  in  point  against  this  contention.  In  that  case,  it  was 
claimed  that  section  785,  as  amended  in  1900,  was  ultra  vires 
of  the  Parliament  of  Canada,  there  being  no  suflBcient 
legislation  of  the  Province  of  New  Brunswick  to  make  its 
provisions  operative  in  that  province.  The  Court  overruled 
this  contention,  and  in  doing  so  said :  "  Where  once  the 
Parliament  of  Canada  has  given  jurisdiction  to  a  provincial 
Court,  whether  superior  or  inferior,  or  to  a  judicial  officer, 
to  perform  judicial  functions  in  the  adjudicating  of  matters 
over  which  the  Parliament  of  Canada  has  exclusive  juris- 
diction, no  provincial  legislation,  in  our  opinion,  is  neces- 
sary in  order  to  enable  effect  to  be  given  to  such  parlia- 
mentary enactments." 

But  even  were  it  true  that  the  magistrate  can  exercise 
no  greater  jurisdiction  in  criminal  matters  than  is  author- 
ized by  the  provincial  law,  we  think  that  in  this  case  the 
sections  above  quoted  from  the  provincial  statutes  furnish 
in  themselves  a  sufficient  answer  to  this  last  mentioned 
contention  of  the  prisoner,  because  they  expressly  provide 
that  the  magistrate  may  exercise,  within  the  city,  all  crim- 
inal jurisdiction  which  at  any  time  may  be  conferred  upon 
him  by  Dominion  legislation. 

It  was  further  argued  on  behalf  of  the  prisoner  that 
we  ought  not  to  construe  section  785  of  the  Code  as  giving 
the  magistrate  power  to  try  an  offence  committed  outside 
of  Halifax. county,  because  at  common  law  a  prisoner  must 
have  been  tried  in  the  county  where  the  offence  was  com- 
mitted. 

The  obvious  answer  to  this  is  that  the  language  of  the 
section  being  plain  and  unambiguous,  we  are  bound  to  give 
effect  to  it.  Besides,  why  should  we  presume  that  parlia- 
ment did  not  intend  to  permit  a  prisoner  to  be  tried  in  any 
county  other  than  that  in  which  the  offence  was  committed, 
even  with  his  own  consent,  when,  by  section  640  of  the 
Code,  every  Court  of  criminal  jurisdiction  is  given  power  to 
try,  without  his  consent,  any  offender  in  any  county  wherein 
he  is  arrested  or  in  custodv,  for  anv  offence  wherever  com- 
mitted  provided  it  wa^j  committed  within  the  province  where 
the  Court  sits. 

Moreover,  the  statute  law  of  England  affords  a  number 
of  instances  in  which  Justices  of  the  Peace  were  given 
powers,  under  certain  circumstances,  not  only  to  try  offences 
committed  without  the  limits  of  their  county,  but  to  exer- 
cise judicial  functions  while  sitting  in  some  other  county 
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than  that  for  which  they  were  appointed.  See  3  Burns 
Justice,  13th  ed.,  pp.  124-128. 

For  these  reasons  we  think  the  prisoner  is  not  entitled 
to  be  discharged. 

Discharge  refused. 


DOMINION  OF  CANADA. 

Exchequer  Court.  June  15th,  1908. 

THE     NEW     YORK    HERALD     COMPANY     v.     THE 
OTTAWA     CITIZEN     COMPANY,     LIMITED. 

Trade-mark  —  Ififrinaemsnt — Validitif — Comic  Section  of 
Neivspaper — Sah  in  Canada  irithmit  Copyright — EffeH  of 
a  Subsequently  Registered  Trade-mark  Consisting  of  Title 
of  Comic  Supplement. 

Cassels,  J.: — ^The  plaintiffs  in  this  action  sue  the  de- 
fendants for  an  alleged  wrong  on  the  part  of  the  defend- 
ants in  infringing  the  trade-marks  of  the  plaintiffs. 

There  is  little  dispute  as  to  the  facts  in  question. 

On  the  6th  July,  1907,  the  plaintiffs  registered  in  the 
])roper  office  and  obtained  the  certificate  of  registration 
required  by  the  statute  of  a  specific  trade-mark  consisting 
of  the  words  "  Buster  Brown/'  to  be  applied  to  the  sale  of 
comic  sections  of  newspapers,  etc. 

On  the  15th  July,  1907,  the  plaintiffs  registered  in  the 
proper  office  and  obtained  a  certificate  of  registration  re- 
quired by  the  statute  of  a  specific  trade-mark  consisting 
of  the  words  **  Buster  Brown  and  Tige/'  to  be  applied  to 
the  sale  of  comic  sections  of  newspapers,  etc. 

"  Buster  Brown "  is  not  an  ordinary  youth  generated 
as  other  lads,  but  was  conceived  in  the  office  of  the  plain- 
tiffs in  New  York  in  the  vear  1902. 

He  was  a  progressive  youth  of  a  saintly  countenance 
and  apparently  bom  with  such  a  superabundance  of  mis- 
chievous tendencies  «as  required  at  a  very  early  age  the  addi- 
tion to  his  menage  of  a  dog  called  T'ge,  who  could  assist 
him  in  his  pranks. 

From  1902  onwards  the  New  York  Herald  in  their 
Sunday  edition,  as  part  of  the  comic  section  of  their  paper, 
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published  a  serial  illustrated  story  of  "Buster  Brown ^'  and 
his  dog"Tige/V 

These  comic  sections  were  received  over  a  considerable 
portion  of  the  world  by  the  manly  youth  with  great  eager- 
ness, and  while  they  may  have  had  a  tendency  to  make  the 
lives  of  parents  blessed  with  boys  slightly  more  unhappy 
thev  became  a  lucrative  source  of  revenue  to  the  Herald. 

If  the  trade-marks  in  question  are  the  valid  subject- 
matter  for  a  trade-mark  I  think  the  plaintiffs  entitled  to 
Ihem.  I  do  not  think  the  prior  use  of  the  name  as  detailed 
by  the  witness  Epstein  during  the  slight  lapse  of  James 
Crossley  from  inebriety  to  sobriety  snflficient  to  invalidate 
the  trade-marks. 

Neither  can  I  agree  with  Mr.  Ewart's  contention  that 
Buster  Brown  must  be  considered  as  a  real  personage.  If 
it  had  been  George  Washington  or  Napoleon,  or  any  other 
distinguished  person,  of  course  anyone  would  have  had  the 
right  to  publish  new  tales  of  pranks  when  these  distin- 
guished personages  were  youths.  But  Buster  Brown  is  of 
an  entirely  different  conception. 

I  have  read  over  the  cases  cited  and  the  argument,  and 
a  great  number  of  other  cases. 

It  has  to  be  borne  in  mind  that  this  action  must  be 
determined  by  the  sole  question  whether  or  not  the  trade- 
marks are  valid,  and  whether  the  defendants  have  in- 
fringed. 

Xo  question  of  fraud  at  common  law  or  of  passing  oflf 
have  been  raised,  nor  would  it  be  within  my  jurisdiction 
to  try  such  cases. 

In  considering  the  various  authorities  cited  it  must  be 
noticed  that  the  greater  number  are  not  in  reality  based  on 
trade-mark,  although  language  has  been  used  in  some  which 
i'   apt  to  mislead. 

Many  of  them  are  cases  in  which  the  newspaper  in 
question  was  the  property  of  partners  and  the  title  passed 
as  part  of  the  assets  of  the  business,  but  not  because  the 
ordinary  English  words  distinguishing  the  title  were  capable 
of  being  trade-marks. 

Other  cases  depend  on  fraud,  the  misleading  of  purchas- 
ers and  obtaining  the  benefit  of  the  business  of  the  plain- 
tiffs. 

The  case  of  The  New  York  Herald  Co.  v.  The  Star, 
reported  in  146  Fed.  Bep.  204,  affirmed  by  the  Circuit 
Court  of  Appeals,  is  apparently  a  strong  case  in  favour  of 
the  plaintiffs.    I  have  a  high  regard  for  the  opinion  of  these 
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Judges,  but  do  not  see  my  way  to  come  to  the  same  conclii- 
sion  in  this  case. 

The  motion  in  that  case  was  an  interlocutor}'  one,  and 
the  reasons  given  are  scant. 

Filed  with  me  as  part  of  his  argument  by  counsel  for 
the  plaintiffs  is  a  judgment  of  Mr.  Justice  Dowling  of  the 
Supreme  Court  of  New  York  County  in  a  case  of  Outcault 
V.  Couples,  of  date  21st  June,  1907.  I  would  gather  from 
this  judgment  that  in  addition  to  the  registered  trade-marks 
in  the  United  States  the  serial  picture  story  has  been  copy- 
righted in  the  United  States  also.  No  copyright  has  been 
asked  for  or  obtained  in  Canada. 

From  1902  onwards  the  Herald  has  been  selling  their 
paper  in  Canada  without  the  protection  of  the  copyright 
statutes,  and  without  complying  with  the  requirements  of 
the  statutes.  The  result  is  that  apart  from  questions  of 
fraud  (with  which  I  have  nothing  to  do)  anyone  in  Canada 
could  he  publish  the  sheets  of  the  Herald,  including  the 
names  of  Buster  Brown  and  Tige. 

In  a  very  early  case  Jollie  v.  Jaques  (1  Blatch.  Circuit 
Ct.,  p.  618),  decided  by  Mr.  Justice  Nelson,  it  was  held 
that  where  in  an  action  on  copyright  the  plaintiff  failed  to 
make  out  title  to  his  copyright,  the  question  whether  the 
Court  will  interfere  to  permit  the  use  of  the  title  of  the 
work  upon  principles  relating  to  the  goodwill  of  trades 
cannot  be  entertained,  as  the  Court  has  no  jurisdiction  of 
such  a  question. 

"  The  title  or  name  is  an  appendage  to  the  book  or  piece 
of  music  for  which  the  copyright  is  taken  out,  and  if  the 
latter  fails  to  be  protected  the  title  goes  with  it,  as  cer- 
tainly as  the  principal  carries  with  it  the  incident."  (Page 
627)! 

See  also  Kerly  on  Trade-marks,  1901,  p.  487,  and  case 
cited  of  Clemens  v.  Belford.  14  Fed.  Rep.  728. 

Sebastian  on  Trade-marks,  4th  ed.,  297. 

There  are  numerous  cases,  such  as  the  reproduction  of 
Webster^s  Dictionary  after  copyright  had  expired,  where  it 
was  held  that  the  defendant  having  the  right  to  publish  the 
dictionary  the  right  to  the  name  followed. 

"  But  there  is  no  exclusive  right  to  a  trade-name  on  a 
publication  which  has  been  dedicated  to  the  public  without 
copyright,  or  on  which  copyright  has  expired."  Hesseltine 
on  Trade-marks,  1906,  p.  205. 

I  would  have  thought  it  cxlremely  doibt'ui,  having  re- 
gard to  the  terms  of  the  Canadian  statute  as  to  trade-marks, 
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that  these  words  Buster  Brown  and  Buster  Brown  and  Tigs 
were  the  subject-matter  of  a  trade-mark.  But  under  the 
facts  of  the  case  they  become  public  property  so  far  as  this 
case  is  concerned. 

I  think  the  action  must  be  dismissed  with  costs,  to  be 
paid  by  the  plaintiffs  to  the  defendants. 


DOMINION  OF  CANADA. 

Supreme  Court.  June  16th,  1908. 

REX  V.  LEFRANCOIS. 

Coram,.  Girouard,  Davies,  Idington,  Maclennan 
and  Duff,  JJ. 

Government  Railway  —  Negligence  —  "  Public  Work  ^'  — 

Liability  of  Crown. 

On  appeal  from  the  Exchequer  Court  of  Canada. 

GiROUARD,  J.: — If  the  small  portion  of  the  railway  in 
question  in  this  cause  is  not  an  "  extension  "  of  the  Inter- 
colonial Railway,  within  the  meaning  of  section  67  of  54 
&:  55  Yict.  chap.  50,  then  I  do  not  know  what  it  is  in  so 
far  as  the  Dominion  Government  is  concerned.  I  quite 
agree  with  my  brother  Davies. 

Davies,  J.: — This  appeal  from  the  Exchequer  Court 
raises  the  simple  question,  whether  a  small  part  of  the 
(irand  Trunk  Railway  connecting  the  eastern  and  western 
j>arts  of  the  Intercolonial  Railway,  and  about  a  mile  in 
length,  is  an  extension  of  the  Intercolonial  Railway  within 
ihe  meaning  of  those  words  in  section  67  of  54  &  55  Vict, 
chap.  50? 

The  Government,  under  an  agreement  entered  into  with 
the  Grand  Trunk  Railway  Company,  confirmed  by  statute, 
possesses  powers  and  rights  over  this  section  of  the  Grand 
Trunk  Railway  line :  "  In  perpetuity  and  free  from  charge 
i(>  run  their  trains  and  engines  separately  or  combined  and 
as  frequently  and  at  such  times  as  the  character  and  extent 
of  the  traffic  may  require  under  the  reasonable  rules  and 


r 


regulalions  of  the  (J  rand  Trunk  Kailway  Company,  and 
under  the  direction  of  the  officials  thereof,  between  Hadlow 
and  Point  Levis  Station,  to  and  from  places  between  these 
points  in  the  yard  at  Point  Levis  and  to  and  from  and  be- 
yond that  station." 

For  all  practical  railway  purposes  this  little  section  of 
the  Grand  Trunk  Kailway  is  part  of  the  Intercolonial  sys- 
tem. Without  running  rights  over  it,  an  Intercolonial  train 
could  not  pa^s  from  Montreal  to  Halifax  or  from  any 
intervening  points  east  or  west  of  the  section  in  question. 

Section  67  of  54  &  55  Vict.  chap.  50,  reads  as  follows: 
'*  All  railways  and  all  branches  and  extensions  thereof  and 
ferries  in  connection  therewith,  vested  in  Her  Majesty  under 
the  control  and  management  of  the  minister  and  situated 
in  the  Provinces  of  Quebec,  New  Brunswick  and  Nova 
Scotia,  are  hereby  declared  to  constitute  and  form  the  In- 
tercolonial Kailway." 

The  Intercolonial  Kailway  is  admittedly  one  of  the  pub- 
lic works  of  Canada,  and,  if  the  section  in  question  is  an 
extension  of  that  road  within  the  meaning  of  the  section 
just  quoted,  that  determines  the  appeal. 

•The  running  rights  secured  in  perpetuity  and  free  of 
charge  over  the  section  may,  I  think,  very  well  be  said  "  to  be 
vested  in  the  Crown  under  the  control  and  management  of 
the  minister.'* 

It  is  not  necessary  that  the  rights  of  the  Crown  should 
be  exclusive.  The  mere  fact  that  its  rights  over  the  section 
are  held  and  enjoyed  concurrently  with  the  Grand  Trunk 
Railway  Company  and  subject  to  the  reasonable  rules  and 
regulations  for  its  user  by  both  railways  cannot,  I  think, 
exclude  it  from  the  section  quoted.  The  perpetual  and  free 
exercise  of  running  rights  over  it  are  secured  by  virtue  of 
the  agreement  quoted  and  are  vested  in  the  Crown  and 
make  it  to  all  intents  and  purposes  practically  an  extension 
within  the  statute  of  the  Intercolonial  Railway. 

I  think  the  appeal  must  be  dismissed. 

Idington,  J.: — The  respondent's  husband,  it  appears 
from  the  pleadings  and  particulars,  was  killed  in  conse- 
quence of  a  train  despatcher  of  the  Intercolonial  Railway 
giving  conflicting  orders  which  brought  about  a  collision  of 
two  engines  of  that  road,  on  one  of  which  engines  deceased 
was  a  fireman. 

The  collision  took  place  on  a  part  of  the  Intercolonial 
railway  system  that  runs  over  a  road  owned  by  the  Grand 
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Trunk  Railway  Company,  and  over  which  the  Intercolonial 
had  perpetual  running  rights  free  of  charge  which  were  sub- 
ject to  the  regulations  that  the  G.  T.  R.  Company  owning 
the  road  might  make  from  time  to  time. 

It  is  urged  for  the  appellant  that  it  cannot  be  said  the 
accident  occurred  on  any  "  public  work "  within  the  mean- 
ing of  the  statute  50  &  51  Vict.  c.  16,  s.  16  (c). 

I  cannot  agree,  I  think  it  was  on  a  part  of  "  a  public 
work  "  such  as  referred  to  in  the  said  Act. 

We  must  apply  the  plaint  or  ordinary  sense  of  the  words 
and  then  we  find  that  it  is  not  the  real  estate  title  to  any 
part  of  the  roadbed  or  track  thereon  that  has  to  be  thought 
of  at  all,  but  the  work,  that  "  public  work  "  which  is  being 
c  arried  on  over  that  road  bed  owned  by  somebody  else  leased 
or  used  by  virtue  of  some  right  for  the  public  purposes  of 
n  great  public  work  for  which  respondent  is  responsible,  and 
was  intended  to  be  held  by  the  Act  in  question  fully  respon- 
sible in  respect  of  such  happenings  as  those  now  in  question. 

I  think  the  appeal  should  be  dismissed  with  costs. 

Maclennan,  J.: — I  agree  in  the  opinion  stated  by  Mr. 
Justice  Davies. 

Duff,  J.: — Having  regard  to  the  previous  decisions  of 
this  Court,  the  phrase  "  on  a  public  work  "  in  s.  20,  s.-s. 
(c)  of  "  The  Exchequer  Court  Act "  must,  I  think,  be  read 
as  descriptive  of  the  locality  in  which  the  death  or  injury 
giving  rise  to  the  claim  in  question  occurs.  The  effect  of 
those  decisions  seems  to  be  that  no  such  claim  is  within 
the  enactment  unless  "  the  death  or  injury  '*  of  which  it 
is  the  subject  happened  at  a  place  which  is  within  the  aroa 
of  something  which  falls  within  the  description  "  public 
work.''  Paul  v.  The  King  (38  Can.  S.  C.  R.  126),  and  the 
cases  there  cited. 

But,  adopting  that  view,  I  do  not  think  it  is  taking  any 
unwarrantable  liberty  with  the  language  of  the  "Govern- 
ment Railways  Act  ^*  to  hold  that  the  short  piece  of  track  in 
question  here  is,  in  the  circumstances,  a  part  of  the  Inter- 
colonial Railway  as  defined  by  s.  80  of  that  Act;  and  is 
consequently — ^as  part  of  a  Government  railway — ^within  the 
limits  of  a  "public  work.*' 
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DOMINION  OF  CANADA. 

Supreme  Court.  June  16th,  1908. 

HEBERT  V.  NATIONAL  BANK. 

Coram,  Fitzpatrick,   C.J.,   Davies,   Idington,    Mac- 
LENNAN  and  Duff,  JJ. 

Promissory  Note  —  Alteration  ivithout  Knowledge  of  One  of 
Two  Joint  Makers  —  Fraud  —  False  Representations  — 
Forgery — Raiifica  tion — Partnership. 

Appeal  from  Court  of  King^s  Bench  (Appeal  Side),  Que- 
bec. 

The  Chief  Justice  (dissenting): — In  September,  1903, 
the  appellant  entered  into  an  agreement  with  one  Roy  to 
buy  on  joint  account  butter  to  be  warehoused  and  held  for 
a  rise  in  the  market.  Roy  was  a  manufacturer  of  and  dealer 
in  that  article,  and  Hebert,  the  appellant,  was  a  merchant 
tailor;  they  both  resided  at  and  carried  on  business  in  the 
town  of  St.  John  in  the  Province  of  Quebec,  and  were  appar- 
ently on  friendly  terms.  It  was  at  the  same  time  agreed 
that  the  money  required  to  carry  on  the  venture  would  be 
borrowed  from  the  respondents  on  the  credit  of  Roy  and 
Hebert,  the  warehouse  receipts  for  the  butter  to  be  given 
as  collateral  security  for  the  loan,  and  Roy  was  authorized 
to  make  the  necessary  financial  arrangements  with  the  Bank. 
It  was  finally  settled  that  the  money  would  be  advanced  on 
their  joint  demand  note.  Roy  represented  to  the  Bank 
agent  when  the  note  was  discounted  that  the  warehouse  re- 
ceipts which  the  Bank  was  to  receive  and  hold  as  collateral 
were  in  the  possession  of  the  appellant  Hebert,  whereas  the 
latter  assumed  that  they  were  transferred  to  the  Bank  in 
pursuance  of  his  agreement  with  Roy.  At  that  time  Roy 
pretended  that  he  had  in  his  warehouse  about  10,000  pounds 
of  butter.  The  proceeds  of  the  note  were  put  to  Roy's  per- 
sonal credit. 

The  controversv  here  arises  out  of  the  fact  that  when 
Boy  came  to  the  Bank  with  the  demand  note  signed  by 
himself  and  Hebert,  Audet,  the  Bank  agent,  said  that  as  the 
loan  was  being  made  for  an  indefinite  period,  it  was  neces- 
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sary  to  provide  for  the  Bank  interest  by  adding  to  the  note 
the  words  ''avee  int^ret  k  sept  par  cent  par  an."  Roy  was 
then  asked  to  see  Hubert  and  get  his  consent  to  the  neces- 
sary addition  and  he  immediately  left  the  Bank,  ostensibly 
for  that  purpose,  and  returned  in  a  few  minutes  professing 
untruly,  as  found  by  the  trial  Judge,  to  have  seen  Hebert 
and  obtained  the  required  assent,  and  he  then  and  there 
altered  the  note  by  adding  the  words  "avec  interet  k  sept 
par  cent  par  an/'  Subsequently,  it  was  ascertained  that  a 
fraud  had  been  perpetrated  by  Roy,  that  he  had  no  butter 
in  warehouse  as  he  represented,  that  he  did  not  use  the 
money  borrowed  from  the  Bank  to  purchase  butter,  and 
that  in  a  word  he  had  grossly  deceived  both  Hubert  and 
the  Bank.  In  the  interval,  and  before  that  discovery  was 
made,  another  note  for  $1,000  made  in  the  same  way  and 
for  the  same  purpose  had  been  discounted  under  similar 
circumstances  with  the  same  Bank,  and  altered  by  the  addi- 
tion of  the  same  words.  That  note,  however,  was  paid  to 
the  extent  of  $900  by  the  appellant  with  a  cheque  received 
in  payment,  of  a  sale  of  butter  to  one  Bryce,  and,  as  to  the 
balance  of  $100,  by  Boy;  and  when  fully  paid  the  note  was 
sent  by  the  Bank  through  the  mail  to  Hubert,  who  destroyed 
it  after  having  kept  it  in  his  possession  for  some  days  with- 
out a  word  of  protest.  I  am  of  opinion  that  Hubert  then 
knew  of  the  alteration  made  in  that  note  by  Roy  with  respect 
to  the  interest  and  acquiesced  in  what,  had  been  done. 

When  some  months  later  Hubert  discovered  the  fraud 
practijsed  on  him  hv  Rov  in  connection  with  the  warehouse 
receipts,  he  obta'ned  from  the  Bank  a  copy  of  the  note  now 
sued  on  and,  without  objecting  in  any  way  to  the  alteration 
by  addition  of  the  words  as  to  interest,  though  his  attention 
was  specially  drawn  to  it,  he  consulted  his  counsel  and  in- 
stituted criminal  proceedings  against  Roy,  not  for  forgery, 
but  for  having  obtained  his  signature  to  the  note  on  the 
false  representation  that  he  then  had  in  warehouse  10,000 
lbs.  of  butter.  The  respondents  assert  that  Hebert  did  not 
then  object  to  the  alteration,  but  on  the  contrary,  formally 
approved  and  ratified  what  had  been  done  by  Roy  with  re- 
spect to  the  addition  of  the  i:ecessary  words  to  provide  for 
the  interest  (as  he  had  done  impliedly  with  respect  to  the 
note  for  $1,0^0)  and  undertook  to  pay  the  note  now  sued 
on.  Subsequently,  however,  Hubert  repudiated  all  liability 
on  the  ground  that  the  note  was  forged,  having  been  altered 
in  a  material  part  without  his  authority  or  consent  and  he 
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denied  that  he  ever  authorized,  ratified,  approved  or  con- 
firmed what  had  been  done  by  Boy  to  provide  for  the  inter- 
est; hence  this  suit. 

Ill  my  view  the  purchase  of  the  butter  was  a  joint  ven- 
ture, or  a  particular  partnership  contracted  for  a  single 
enterprise  (Art.  1862  C.  C),  and  Roy  had  a  mandate  to 
make  an  agreement  with  the  Bank  to  provide  for  the  inter- 
est on  the  money  which  he  was  authorized  to  borrow  and' 
which  could  not  be  got  otherwise  to  carry  on  the  venture 
(Art.  1851  C.  C).  if  instead  of  adding  the  words  which 
were  inserted  in  the  note,  Roy  had  simply  given  a  joint 
undertaking  verbally  or  in  writing  to  pay  the  interest  on  the 
loan  at  7  per  cent.,  can  it  be  doubted  that  Hebert  would 
have  been  bound?  Hebert  explains  the  negotiations  with 
the  Bank  with  respect  to  the  loan  and  the  arrangement  as 
to  division  of  the  profit  or  loss  on  the  venture;  interest, 
insurance,  warehouse  and  other  charges  having  first  been 
provided  for.     1  make  this  extract  from  his  evidence: — 

"  Q.  Veuillez  done  dire  dans  quelles  circonstances  et  pour 
quelles  raisons  vous  avez  ainsi  sign^  et  endoss^  ce  billet? 

R.  Le  10  septembre  dernier  M.  Roy  est  venu  chez  moi 
dans  Tapr^s-midi  me  dire  que  si  je  voulais  enmagasiner  du 
beurre,  comme  il  en  avait  6te  question  avant  avec  lui,  que 
c'etait  le  temps.  II  m^a  fait  la  declaration  qu'il  avait  k 
cette  ^poque-la  pour  $2,000  de  beurre  qu'il  pouvait  ex- 
p6dier  a  Montreal  et  toucher  Targent  immediatement. 

Q.  Qii  avait-il  ce  beurre  \k?    Ua-t-il  dit? 

B.  Dans  ses  entrepots,  k  St-Jean,  dans  sa  manufacture 
de  beurre,  a  ce  qu^il  m^a  dit.  En  meme  temps,  M.  Roy 
m'a  presente  un  billet  rempli  au  montant  de  $2,000  pour 
que  je  I'endosse.  J^ai  refuse  carrement,  en  disant  k  M.  Roy 
que  ce  n'^tait  pas  de  cette  manifere  que  j'entendais  faire  de 
Fentrepot.  Je  lui  ai  dit  qu'il  f allait  voir  d^abord  si  la  banque 
avancerait  les  fonds ;  que  je  croyais  que  cela  se  faisait  autre- 
ment  que  cela.  M.  Roy  m'a  dit:  '*"J^ai  6te  k  la  banque  et  ils 
sont  prets  a  nous  avancer  les  fonds  pour  enmagasiner  le 
beurre  de  septembre  et  d'octobre.'''  J'ai  dit  k  M.  Roy: 
''Retournez  k  la  banque  et  vous  reviendrez  demain;  ren- 
eeignezvous  davantage.  Mon  impression  est  que  la  banque 
va  vouloir  avoir  d'abord  les  recus  d'entrepot  c^est  une  chose 
quails  exigent  et  un  billet  additionel,  si  necessaire  pour  les 
garantir  davantage,  au  ces  oil  le  beurre  perdrait  de  la  valeur 
pour  se  rattrapper  sur  le  billet  dans  ce  cas-l^.^'    J'ai  dit  que 
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c^6ta^t  14  les  conditions  que  j'entendais  suivre.  Le  lende* 
main^  apr^s-diner,  M.  Roy  est  revenue  et  m^A  pr^sent^  ce 
billet-ci,  exhibit  A,  en  blanc,  me  disant  que  c'^tait  dans  le 
sens  que  j'avais  compris  la  chose  que  la  banque  voulait  que 
ca  se  passe.  II  m'a  dit  qu^il  avait  6t6  k  la  banque  et  j'en 
ai  conclu  qu'il  avait  vu  le  gerant^  et  il  m^a  demand^  de 
remplir  le  billet. 

Q.  Dites-vous  qu'il  vous  a  dit  que  la  banque  voulait  que 
ce  soit  comme  vous  aviez  indiqu^  la  veille? 

R.  Oui^  que  c^^tait  comme  cela  que  ca  devait  se  faire  et 
que  ca  devait  §tre  rempli  comme  je  I'avais  sugg6r6  la  veille. 
J'ai  dit  k  M.  Roy:  "Comme  cela  vous  avez  pour  $2,000  de 
beurre  ?"  II  a  dit :  "  Oui.^*  J^ai  dit :  "  Vous  avez  cela  en 
chiffres  ronds?"  II  a  dit:  "Que.*^  J'ai  dit:  "Vous  avez 
par. consequent  10,000  livres  de  beurre  en  entrepot?"  M. 
Roy  a  dit:  "  Oui.'' 

Q.  Ou  cela? 

R.  Toujours  ici  a  son  entrep6t,  a  St-Jean.  Sur  cette 
riponse  affirmative  de  M.  Roy^  j'ai  dit:  "II  faut  maintenant 
p'entendre  quant  aux  profits  ou  aux  pertes  s'il  y  en  a. 
D'abord  il  va  falloir  assurer  le  beurre."  M.  Roy  a  dit: 
Pour  cette  quantite-ci  ce  n'est  pas  necessaire."  II  a  dit 
qu'il  avait  suffisamment  d'assurance  pour  le  couVrir;  mais 
que  si  on  en  enmagasinait  d'autre  par  la  suite  on  prendrait 
de  I'assurancc.  J  ai  dit :  "  Combien  allez-vous  me  charger 
pour  le  loyer  de  votre  entrepot?  Je  n'entends  pas  me 
eervir  de  votre  entrep6t  sans  r6mun6rer.  Sera-ce  au  pied 
ou  au  mois  ou  au  mille  livres?  Je  ne  connais  pas  dea 
conditions-la."  M.  Roy  m'a  dit:  "J'irai  a  Montreal  et  je 
m^inf ormerai ;  je  chargerai  k  peu  pris  comme  ils  chargent 
a  Montreal;  mais  ce  ne  sera  pas  grand  chose  dans  tons  les 
cas."  J'ai  dit:  "Maintenant,  c'et  bien  entendu  que  vous 
allez  donner  les  recus  d^entrepdt  k  la  banque,  et  une  fois  les 
int^rets  payes  ainsi  que  I'assurance  et  les  frais  d'entrepot. 
s^il  y  en  a,  une  fois  toutes  les  depenses  en  rapport  avec  cette 
transaction  payees,  les  pertes  ou  les  profits  devront  fetre 
devises  6galement  'entre  nous/  C'est  k  cette  condition- 
lit  que  j'ai  rempli  ce  billet-lA  k  demande.  Je  I'ai  signe  et  je 
I'ai  endoss6.  M.  Roy  Ta  signe  et  endoss6  aussi  devant  moi, 
Mais  je  me  suis  apergu  quand  M.  Girard,  mon  avocat,  m'a  dit 
d'aller  chercher  une  copie  de  ce  billet,  qu'apr^s  que  je  Peusse 
sign6,  et  hors  de  ma  connaissance,  il  y  a  eu  d'ajout^  sur  le 
billet '  avec  interet  au  taux  de  sept  pour  cent.'    Je  n'ai  pas 
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eu  connaissance  de  cela,  je  n'ai  pas  6t4  consults  k  ce  sujet 
non  plus  et  ce  n^est  pas  moi  qui  Tai  6crit/' 

And  again  at  p.  21 : 

"  Q.  Vous  deviez  etre  de  moiti^  dans  les  profits  ? 

"E.  Profits  ou  pertes/' 

And  p.  22  : 

^'Etant  donn6  la  soci^te  que  vous  avez  faite  avec  M.  , 

Roy,  vous  avez  8ign6  ce  billet-14  pour  participer  dans  les 

profits  qui  pouvaient  ^tre  r^alis^d  sur  Tenmagasinage  da 
beurre? 

R.  S'il  y  avait  pertes  ou  profits  aprfes  que  toutes  lea 
d^penses  6taient  pay^s,  on  diyisait  6galement  dans  Tune 
ou  la^autre.  Le  beurre  pouvait  etre  vendue  le  lendemain 
si  on  voulait,  k  la  premiere  occasion  favorable  qu'on  aurait 
Irouv^." 

From  this  I  conclude  that  Roy  and  H6bert  were  un- 
doubtedly partners  in  the  purchase  of  this  butter  and  there 
was  undoubtedly  an  agreement  to  share  the  losses  or  profits 
of  the  venture  which  was  to  be  financed  by  money  obtained 
from  the  Bank  by  Roy  on  their  joint  credit.  To  get  the 
loan,  under  the  circumstances,  for  an  indefinite  period, 
Hubert  knew  that  interest  must  be  provided  for,  and  Rov 
had  authority  to  bind  both  with  respect  to  the  payment  of 
this  interest,  and  an  alteration  of  the  note  by  the  addition 
of  words  to  provide  for  the  payment  of  interest  on  money 
advanced  for  the  benefit  of  the  partnership  is  not,  under 
the  special  circumstances,  a  fraudulent  alteration  which 
constitutes  forgery. 

Now,  as  to  subsequent  adoption  and  ratification.  The 
fact  that  a  note  for  $1,000  was  given  under  similar  circum- 
stances and  altered  in  the  same  way  is  very  material.  That 
note  was  paid  in  part  by  Hubert,  and  it  subsequently  came 
into  his  possession;  so  it  is  impossible  to  believe  that  he  did 
not  see  the  alteration  by  the  addition  of  the  words  as  to 
interest.  When  he  called  at  the  Bank  to  make  a  copy  of 
the  note  now  sued  upon,  Hebert  ?aw  the  similar  alteration 
in  this  note  and  without  protest  undertook  to  pay  it.  Here 
are  his  words,  as  given  by  witness: 

Pa/?e  83 :  M.  Hebert  a  dit  ^  C'est  mon  billet,  je  le  re- 
connais;  je  vous  paierai  mais  M.  Roy  en  paiera  la  fagon. 
Je  vais  le  faire  arreter  aujourd'hui  meme."  M.  Hebert  a 
ajoute:  "  La  banque  ne  perdra  pas  un  sou;  je  vais  le  payer, 
et  je  vais  faire  arreter  M.  Roy  aujourd'hui  nieme." 
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Page  84 :  11  a  dit :  "  Que  sert-il  a  la  banque  de  me  f aire 
les  frais  d'emprunter  sur  ma  propriete  poud  un  mois 
ou  uii  mois  et  demi;  lorsque  je  vous  assure  que  le  premier 
juin  je  paierai  mon  billet/^  J'ai  dit  a  M.  Hebert  que  j^allais 
en  parler  a  M.  Dorais,  le  gerant,  et  que  j'etais  convaineu 
que  la  chose  allait  lui  etre  accordee  que  c'^tait  raisonnable. 
II  a  ajout6  que  sa  femme  etait  peinee  de  vour  qu'il  etait 
oblige  de  payer  $2,000;  qu^il  avait  une  nombreuse  famille; 
qu'il  n'etait  pas  riche,  et  qu'il  connaissait  ce  que  c'etait  que 
le  gagner  de  I'argent.  II  a  dit:  "J^ai  dit  k  ma  femme: 
"Tu  ne  penses  pas  qu'on  a  $2,000  a  retirer;  de  sorte  que 
notre  position  se  trouvera  la  meme/' 

I  would  confirm  because  in  my  opinion  there  is  sufficient 
evidence  to  shew  that  the  alteration  by  addition  of  the  words 
necessary  to  provide  for  the  payment  of  interest  on  the  loan 
made  for  the  joint  benefit  of  Boy  and  Hebert  was  made 
with  authority,  and  to  conform  to  the  original  contention  of 
the  parties  and  that  the  joint  maker  subsequently  agreed 
to  it. 

Idingtov,  J.: — The  appellant  says  he  was  asked  by 
one  Koy  in  September,  1903,  to  endorse  for  him  a  note  of 
two  thousand  dollars  to  be  discounted  with  respondents  at 
St.  Jean  in  Quebec,  where  the  parties  live,  and  to  be  secured 
by  warehouse  receipts  covering  ten  thousand  pounds  of  but- 
ter estimated  worth  at  least  twenty  cents  a  pound. 

He  says  the  arrangement  was  finally  agreed  to  between 
him  and  Roy  on  this  basis,  and  the  further  understanding 
that  he  should  be  compensated  for  his  endorsement  by 
getting  half  the  profits  on  the  butter  when  it  might  be 
realized  on  later,  and  he  also  suffer  half  the  loss  if  any. 

This  made  it  a  joint  venture,  but  nothing  like  a  general 
partnership  was  thought  of,  though  possibly  future  similar 
speculations  may  have  been  contemplated  by  appellant  aa 
possible. 

He  drew  up  a  demand  note  and  signed  it  jointly  and  also 
endorsed  it  jointly  with  Eoy,  whom  he  entrusted  with  it, 
and  also  the  carrying  out  of  the  giving  to  the  Bank  the 
promised  warehouse  receipts.  He  saw  no  more  of  Roy  on 
the  subject  and  always  supposed  until  the  following  ITovem- 
ber  that  the  Bank  had  got  and  held  the  warehouse  receipts. 
Then  the  Bank  agent  surprised  him  by  calling  upon  him  for 
the  warehouse  receipts  and  explaining  that  Roy  had  put 
the  transaction  through  with  the  Bank  by  representing  that 
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Hubert  was  to  get  and  hold  the  warehouse  receipts  as  secur- 
ity for  both  himself  and  the  Bank. 

Roy  was  enabled  by  this  double  fraud  to  get  the  money 
without  the  security  of  warehouse  receipts. 

His  story  is  that  Hebert  signed  merely  for  accommoda- 
tion, never  demanded  security,  never  asked  compensation 
for  endorsement  or  joining  in  the  note,  and  that  the  Bank 
never  asked  for  nor  were  offered  any  security  but  that  of 
Hebert  signing. 

He  says  future  possibilities  of  speculation  may  have  been 
spoken  of  between  him  and  Hebert,  but  they  had  no  relation 
to  this  business. 

The  line  of  reasoning  upon  which  the  Courts  below 
proceed  renders  it  necessary  the  foregoing  evidence  should 
be  prominently  borne  in  mind. 

The  note  as  made  in  Hebert's  handwriting  was  found  by 
him  in  the  following  April  to  have  been  altered  by  Roy 
adding  the  words,  "with  interest  at  seven  per  cent,  per 
annum/' 

This  alteration,  the  Bank  agent  and  Roy  agree,  came 
about  by  reason  of  the  suggestion  of  the  agent  that  as  it 
was  a  demand  note  it  should  bear  interest  on  the  face  of  it. 
The  agent  says  Roy  at  once  acceded  to  the  suggestion 
when  made  and  left  the  Bank  to  get  Hubert's  sanction  to  it 
and  returned  in  fifteen  minutes  or  half  an  hour  with  the 
note  thus  altered.  In  one  way  he  puts  it  as  if  Roy  had  re- 
ported on  his  return  that  H6bert  had  expressly  assented  to 
this  particular  alteration,  but  in  another,  and  when  re- 
peating the  words  that  passed,  he  puts  it  as  if  he  had  simply 
taken  Boy's  word  that  the  bill  was  all  right  now. 

In  my  view  there  is  no  difference  under  the  circum- 
stances in  question  here. 

The  appellant  swears  Roy  never  saw  him  on  the  subject 
or  spoke  to  him  on  the  subject  of  alteration. 

Roy  says  that  on  the  occasion  of  presenting  the  note 
to  be  discounted  the  appellant  was  at  the  Bank  and  had  left 
before  the  agent  had  observed  the  omission  to  provide  in 
this  way  for  the  interest,  but  instantly  it  was  mentioned  he 
followed  and  caught  Hubert  at  or  before  reaching  the  pave- 
ment just  outside  the  Bank,  and  explained  what  the  agent 
had  said  as  to  interest,  got  Hubert's  instant  assent  to  the 
change  being  made,  returned  inside  and  in  the  agent's 
private  oflBce  and  his  presence  wrote  the  alteration. 
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All  this  circumstantial  but  somewhat  improbable  story 
of  getting  and  acting  on  the  authority  of  H6bert  in  the 
manner  just  related  is  denied  by  both  the  agent  and  Hubert. 

The  Courts  below  seem  to  have  discredited  Boy.  The 
learned  trial  Judge  proceeded  on  the  assumption  that  the 
business  being  a  joint  one,  Roy  had  an  implied  authority, 
and  that  Hebert  after  he  had  knowledge  of  the  alteration 
acquiesced  therein  and  recognized  his  responsibility  and 
promised  the  respondent  to  pay  the  bill.  The  only  Judge 
in  appeal  who  gives  reasons  does  not  hold  that  he  consented, 
but  that  the  whole  question  was  had  he  acquiesced?  And 
he  finds  he  did. 

These  several  positions  are  taken  by  respondent  here  and 
also  that  Boy  professing  to  act  as  agent  or  on  behalf  of 
Hubert  as  agent,  his  acts  could  be  and  were  ratified. 

The  Bank  never  looked  upon  appellant  in  any  other 
light  than  that  of  a  mere  surety,  as  Boy  had  represented  and 
still  represents  him. 

How  can  we  impute  to  the  parties  for  the  purposes  of 
this  case  that  relation  which  is  denied  by  him  whose  act 
is  being  inquired  into  ? 

How  can  we  find  in  truth  acted  or  represented  he  acted 
as  an  agent  in  making  the  alteration? 

In  the  first  place  he  in  reality  only  said  "  tout  correct," 
and  the  agent  accepted  his  word.  That  did  not  imply  he 
bad  the  authority  to  write  the  alteration.  It  rather  implied 
in  the  face  of  what  had  preceded  that  Hubert  had  finished 
the  writing. 

In  the  next  place  he  was  doing  nothing  but  simply  com- 
pleting the  fraud,  which  is  the  essence  of  every  forgery, 
either  of  making  or  altering,  and  implies  a  representation 
that  it  is  the  act  of  another  or  done  by  the  express  or  im- 
plied authority  of  another. 

To  adopt  such  a  refinement  as  suggested,  and  is  required, 
in  order  to  impute  to  the  act  in  question  the  nature  of 
agency,  in  order  that  the  rules  relative  to  the  ratification 
of  an  act  of  supposed  agency  might  apply  and  thus  escape 
the  consequences  of  holding  this  to  be  a  forgery,  would  be 
to  go  beyond  any  case  I  have  seen  or  principle  of  any  case 
that  exists,  and  do  much  to  break  down  the  useful  rigour 
of  the  law  maintained  so  long  for  the  protection  of  business 
men. 
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No  doubt  Boy  was  afraid  to  disturb  appellant  again  lest 
doing  so  would  lead  to  inconvenient  inquiries  or  a  possible 
meeting  of  the  agent  and  Hebert. 

Let  us  now  see  exactly  what  the  appellant  did  thereaiter 
and  try  to  assign  to  it  only  its  true  legal  weight. 

The  appellant  had  under  consideration  the  prosecution  of 
Boy,  for  the  fraud  alleged  in  relation  to  the  representations 
as  to  the  warehouse  receipts  and  desired  a  copy  of  the  note. 

He  went  to  the  Bank  and  got  a  copy  there. 

On  this  occasion  the  accountant  of  the  Bank  tells  that 
the  appellant,  even  after  he  had,  as  accountant  infers,  seen 
the  alteration,  used  expressions  indicating  his  intention 
to  pay  the  note. 

Xo  Court,  I  should  hope,  would  hold  him  liable  upon  that 
evidence  alone  even  if  it  stood  quite  unimpeached,  but  here 
ii  is  absolutely  contradicted,  and  as  it  stands  does  not  seem 
D^  all  the  probable  result  of  a  man  who  appreciated  the  dis- 
covery he  had  made  and  understandingly  intended  to  give 
that  effect  to  the  words  imputed  to  him  that  is  now  claimed 
ought  to  be  given.  Acquiescence  and  ratification  must  be 
founded  on  a  full  knowledge  of  the  facts. 

This  was  on  the  4th  April  or  thereabout. 

The  same  witness  relates  that  ten  days  later,  as  he  and 
appellant  returned  from  Court  where  Boy  had  been  up  for 
examination  on  the  charge  of  false  pretences  laid  by  the 
appellant,  he  asked  him  (the  accountant)  if  he  would  be 
good  enough  to  ask  Mr.  Dorais  (meaning  the  then  agent  of 
the  Bank)  if  he  would  wait  until  the  first  of  June  for  pay- 
ment. He  alleges  appellant  referred  to  some  life  policies 
he  had  as  falling  in  then. 

There  was  no  assent  or  promise  surely  in  this  interro- 
gative conditional  remark.  The  utmost  that  can  be  said 
ie  he  may  have  had  by  that  time  a  recognition  of  the  facts. 
This  witness  says  he  reported  this  query  and  more  as  to  the 
policies  needless  to  repeat  here,  and  explained  to  Mr.  Dorais 
he  had  better  see  appellant  for  himself  as  the  time  asked 
would  not  be  long  to  wait. 

Dorais,  the  agent,  pursuant  to  this  went  next  day  and 
saw  appellant  at  his  shop  and  as  what  he  relates,  if  not 
all,  is  the  strongest  thing  which  appears  to  be  relied  on  as 
indicative  of  an  assent  by  appellant  after  he  had  seen  or 
known  of  the  alteration.  I  copy  here  from  his  evidence  its 
material  parts : 

"Le  soir  meme,  ou  le  lendemain  je  suis  all6  voir  mon- 
sieur Hubert  dans  son  magasin,  dans  la  ville  de  St.  Jean, 
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el  la  monsieur  H6bert  m'a  dit  qu^il  avait  une  police  d'assur- 
ance  qui  devenait  due  dans  le  mois  de  juin.  II  m'a  dit :  'Si 
la  banque  voulait  m'attendre  jusqu'^  ce  temps-li,  cela 
m'eviterait  les  depenses*  d'une  hypoth^que  ainsi  que  les 
depenses  d'une  quittance.  II  m*a  alors  dit  que  si  la  banque 
voulait  lui  donner  une  chance  et  Tattendre  jusqu^alors,  11 
nous  paierait.  La-deussus  je  ne  lui  ai  pas  donn^  de  r6ponse 
affirmative 

"  Q.  Avez-vous  eu  d^autres  conversations  avec  le  d&- 
fendeur  Hubert  au  sujet  de  ce  billet-U,  apr^s  cette  date-lA, 
ainsi  qu*au  cours  des  proems  que  M.  Hubert  a  eus  avec  M. 
Koy,  alors  qu^il  a  fait  arreter  ce  dernier? 

K.  Non,  mais  j*ai  vu  M.  H6bert  plusieurs  fois  au  bureau, 
avant  Farrestation  de  M.  Roy.  A  partir  du  mois  de  Janvier 
ou  du  mois  de  ftvrier,  j^ai  eu  plusieurs  visites  de  la  part  de* 
M.  Hubert.  II  a  meme  6t6  question  dans  le' temps  d'acheter 
les  garanties  que  nous  avions.  M.  Hubert  m'a  dit  en  dif- 
f^rentes  circonstances.  *  quand  la  banque  voudra  §tre  pay6e 
elle  sera  pay6e.'  ^' 

All  these  promises  preceding  the  arrest  of  Roy  of  course 
go  for  nothing,  as  no  one  pretends  now,  except  possibly  Roy, 
that  Hubert  had  the  slightest  knowledge  of  the  alteration 
before  April. 

The  respondents  are  thus  reduced  to  depend  on  a  pro- 
posal made  subject  to  a  condition  and  never  accepted  or 
assented  to. 

I  am  at  a  loss  to  know  how  these  expressions  can  be 
twisted  into  any  assent  such  as  the  Act  requires;  or  even 
if  ratification  was  permissible  to  render  a  void  instrument 
valid. 

Suppose  such  a  proposition  had  been  made  to  Roy  by  ap- 
pellant after  the  agent  had  required  an  alteration  and  Roy 
had  reported  it  to  him  before  altering  as  the  condition  of 
his  consent,  could  the  agent  take  from  Roy  and  hold  a  bill 
altered  in  his  presence  by  virtue  of  no  greater  authority 
than  implied  in  such  a  question  without  first  yielding  an 
acceptance  of  the  terms?  Surely  no  one  could  venture  to 
claim  so.     Yet  this  is  that  in  substance. 

Calvert  v.  Baker,  4  M.  &  W.  417,  is  a  case  of  a  defendant 
whose  acceptance  had  been  so  altered  as  to  place  of  payment 
from  being  at  his  house  to  some  place  else.  His  solicitor 
wrote  for  him  after  it  was  due  and  he  fully  realized  the 
change,  and  ended,  "  He  has  been  prepared  for  payment  and 
the  party  may  have  his  money  by  calling  at  Bulbrook.*' 
It  was  held  this  was  not  such  an  acknowledgment  as  would 
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support  either  the  bill  or  a  claim  for  account  stated,  but 
vas  a  mere  conditional  proposal.  That  case  illustrates  what 
J  mean  as  to  a  conditional  offer. 

The  case  of  Perring  v.  Hone,  4  Bing.  28  (in  1826)  is 
valuable  here  by  reason  of  its  having  arisen  out  of  a  note 
given  for  a  partnership  liability,  and  which  was  intended  to 
have  been  joint  and  several,  but  was  written  only  as  joint 
when  defendant  signed,  and  altered  to  conform  to  words 
used  in  one,  of  which  it  was  part  renewal,  and  which  was 
joint  and  several.  The  defendant  on  its  falling  due  was 
asked  by  letter  to  pay  his  joint  and  several  note. 

He  replied  that  the  communication  should  have  his 
earliest  attention. 

The  Court  held  that  the  defendant  was  not  liable.  Best, 
C.J.,  in  his  judgment  remarks, "  giving  attention  to  a  matter 
is  a  very  different  thing  from  giving  assent." 

There  was  no  question  of  forgery,  for  all  was  done  appar- 
ently in  good  faith,  in  short  a  case  where  ratification  could 
legally  have  been  given. 

In  my  view  of  these  facts  I  might  well  rest  here,  but  the 
case  suggests  the  desirability  of  a  full  examination  of  the 
law,  which  with  great  respect  I  submit  has  been  quite  mis- 
apprehended. 

The  Court  below,  so  far  as  appears,  relied  solely  on  an 
American  text  book.  Daniel  shews  that  English  and  Ameri- 
can cases  differ.  Certainly  American  cases  exist  widely 
different  from  the  results  this  Court  has  reached  hereto- 
fore on  the  subject  of  ratifying  forged  bills  of  exchange. 

Moreover  our  law  resting  on  English  and  Canadian  auth- 
orities has  been  codified,  in  language  appropriate  thereto, 
which,  as  a  rule,  is  not  identical  with  such  codifi- 
cation as  arrived  at  in  some  of  the  United  States.  We  must 
be  guided  by  ours,  now  known  as  The  Bills  of  Exchange 
Act,  R.  S.  C.  1906,  C,  of  which  ss.  49  and  145  are  identical 
with  ss.  24  and  63  of  the  former  Act,  under  which  this  case 
falls.  For  convenience  I  will  refer  to  the  sections  as  they 
now  stand. 

The  first,  and  for  this  case,  the  material  part  of  s.  145, 
is  as  follows. — 

"  145.  Where  a  bill  or  acceptance  is  materially  altered 
without  the  assent  of  all  parties  liable  on  the  bill,  the  bill  is 
voided,  except  as  against  a  party  who  has  himself  made, 
aut'  orized,  or  assented  to  the  alteration,  and  subsequent 
endorsers.^' 
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It  is  upon  getting  us  to  give  the  words  "  assented  to  " 
therein  such  an  extensive  meaning  as  they  have  not  been 
given  yet  in  England  or  Canada  that  the  hope  of  respondent 
lies. 

Some  formidable  difficulties  stand  in  the  way.  In  the  first 
place,*  for  the  reasons  already  stated,  there  was  no  assent 
and  none  in  the  way  at  all  events  of  consent  which  is  to 
be  implied  in  what  I  will  for  the  present  and  as  a  conven- 
ience call  the  primary  meaning  of  assent  as  the  law  required 
or  had  in  view. 

In  the  next  place,  if  the  word  "  assent  '*  is  to  be  given  a 
wider  and  I  will  call  secondary  meaning  such  as  involved 
in  ratification,  then  this  was  clearly  a  forgery  and  incap- 
able of  ratification.  I  will  deal  with  the  primary  meaning 
first  and  later  take  up  the  secondary. 

It  is  well  to  observe  here  that  in  this  quotation  from  s. 
145  no  new  law  is  enacted.  It  is  but  a  declaration  of  the 
law  as  it  existed  for  at  least  a  hundred  years  prior  to  the 
Bills  of  Exchange  Act. 

The  case  of  Master  v.  Miller,  4  T.  R.  320,  Smith's  L. 
Cases,  11th  ed.,  vol.  1,  p.  767,  puts  beyond  all  doubt  that  in 
law  a  material  alteration  of  a  bill  of  exchange  after  accept- 
ance rendered  it  void. 

This  rule  was  not  limited  to  a  bill  of  exchange.  It 
extended  to  or  had  been  extended  long  before  this  legisla- 
tion to  all  written  instruments.  It  was  not  confined  to 
an  alteration  made  before  issue  of  bill,  or  the  coming 
into  operation  of  the  contract  or  instrument. 

The  case  of  Davidson  v.  Cooper,  11  M.  &  W.  778,  where 
no  explanation  was  offered,  leaves  us  to  infer  the  like  re- 
sults if  alteration  take  place  after  the  due  date  or  after 
the  right  of  action  had  accrued. 

It  was  not  even  necessary  that  it  should  alter  the  con- 
tract. 

Each  of  these  propositions  is,  I  submit,  supported  by  the 
decision  which  was  in  regard  to  the  erasure  of  a  number  on 
a  Bank  of  England  note,  in  Suffeld  v.  Bank  of  England, 
L.  R.  9  Q.  B.  D.  555  (1882)  in  the  Court  or  Appeal,  which 
was  a  case  in  regard  to  the  erasure  of  a  number  on  a  Bank  of 
England  note. 

The  statement  of  Chief  Justice  Dallas  in  the  case  of 
Sanderson  v.  Symonds,  1  B.  &  B.  426,  that  "  the  original  rule 
was  not  intended  so  much  to  guard  against  fraud  as  to 
insure   the    identity   of   the   instrument   and   prevent    the 
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substitution  of  another  without  the  privity  of  the  party  con- 
cerned/^ is  quoted  in  that  case  by  Cotton,  L.J.,  with  ap- 
proval. 

Such  a  decision  in  April,  1882,  as  Sulfeld  v.  Bank  of 
England,  by  the  Court  of  Appeal,  about  four  months  before 
the  passage  of  the  Bills  of  Exchange  Act,  1882,  from  which 
ours  is  taken,  sheds  a  flood  of  light  on  the  meaning  to  be 
attached  to  the  words  "altered ''  and  "  alteration ''  in  s. 
64  of  that  Act,  which  is  identical  with  s.  145  of  our  Act 
as  above  quoted,  unless  we  can  infer,  for  which  we  have  no 
warrant,  that  a  radical  change  of  the  law  was  intended  by 
the  Act. 

Can  there  be  any  question  that  the  meaning  of  these 
words,  set  in  the  context  they  are,  was  intended  to  be  any- 
thing but  the  law  that  had  thus  recently  been  declared  ? 

Then  we  find  in  the  several  opinions  of  the  eminent 
Judges  who  agreed  in  that  decision  not  only  no  fault  found 
with  the  rule  there  quoted  from  Pigot's  case,  11  Rep.  26, 
but  it  is  treated  as  the  tnodern  root  of  the  law,  Jessel,  M.R., 
in  his  judgment  asserting  it  never  to  have  been  doubted. 

The  quotation  thus  both  explicitly  and  tacitly  affirmed 
is  as  follows:  "That  when  any  deed  is  altered  in  a  point 
material  by  the  plaintiff  himself  or  by  any  stranger  without 
the  privity  of  the  obligee,  be  it  by  interlineation,  addition, 
raising  or  by  drawing  of  a  pen  through  a  line  or  through 
the  midst  of  any  material  word,  the  deed  thereby  becomes 
void.'' 

We  find  moreover  in  the  plea  used,  to  set  up  this  defence 
of  alteration,  that  the  allegation  in  the  approved  forms  was 
invariably  that  it  was  so  altered  "without  the  consent  of 
the  defendant.^' 

We  find  text-writers  such  as  Mr.  Leake  treat  of  it  under 
the  head  of  discharge,  and  we  find  the  Bills  of  Exchange  Act. 
1882,  classifies  it  under  the  head  of  discharge,  and  our  own 
Act  treats  of  it  under  the  head  of  discharge  of  the  bill. 

In  face  of  all  that,  must  we  not  say  this  note  was  void 
and  appellant  as  a  maker  of  it  discharged  at  least  from  11th 
of  September,  1903,  until  4th  April,  1904. 

And  how  could  he  then  become  bound  again  by  something 
then  said  or  done,  unless  it  came  up  to  the  full  meaning 
of  a  ratification? 

In  this  application  of  what  I  have  called  a  secondary 
meaning  or  that  of  ratification,  if  as  I  will  for  the  present 
assume  such  a  thing  is  within  the  intended  scope  of  the 
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words  "  assented  to  '^  in  this  section,  the  respondent  is 
face  to  face  with  the  rule  of  law  that  forgery  cannot  be 
ratified. 

The  case  of  the  Merchants  Bank  v.  Lucas,  18  S.  C.  R. 
704;  Cameron's  S.  C.  Cas.  276,  binds  this  Court.  There 
the  defendant's  firm  name  had  been  forged  by  a  brother  of  a 
member  of  the  firm  who  recognized  it  as  a  forgery,  and  at 
last  promised  to  send  next  day  a  cheque  for  the  amount. 

The  Court  of  Appeal  for  Ontario  held  that  the  defend- 
ants there  were  not  liable,  that  a  forgery  could  not  be 
ratified,  and  that  there  was  not  enough  shewn  to  create  an 
estoppel,  and  thereby  the  defendants  were  discharged.  This 
Court  upheld  that. 

The  case  here  is  as  against  the  appellant  infinitely  weaker 
than  that  case  was  against  the  defendants,  unless  we  dis- 
tinguish forgery  by  alteration  as  different  in  effect  in  this 
regard  from  a  forging  of  the  signature.  Is  there  in  prin- 
ciple room  for  such  a  distinction?  I  cannot  see  how,  if  due 
regard  be  had  to  the  essential  nature  of  the  things  dealt 
with.  Why  discriminate  between  things  so  essentially 
requiring  the  same  treatment  in  laying  down  rules  for  the 
guidance  of  men? 

At  common  law  forgery  was  defined  to  be  the  fraudu- 
lent making  or  alteration  of  a  writing  to  the  prejudice 
of  another  man's  right. 

This  remains  good  law  though  supplemented  by  statute, 
and  is  applicable  to  the  making  or  alteration  of  bills  falling 
respectively  within  ss.  49  and  145  above  referred  to. 

.  Moreover  we  have  to  bear  in  mind  that  when  the  Eng- 
bsh  Bills  of  Exchange  Act,  1882,  from  which  ours  is  taken, 
was  passed,  the  case  of  Brook  v.  Hook,  6  Ex.  Div.  89,  in 
1871,  had  declared  that  forgery  could  not  be  ratified. 

This  Court  in  like  manner  had  immediately  preceding 
our  Bills  of  Exchange  Act,  1890,  decided  the  case  of  the 
Merchants  Bank  v.  Lucas. 

Now  let  us  consider  both  sections  together  and  see  if 
there  is  any  room  for  distinction  in  this  regard.  Each  of 
these  sections  respectively  declares  the  forgery  or  alteration 
void. 

The  language  is  just  as  strong  in  law  in  the  one  case  as 
the  other.  The  subject  about  which  it  is  used  being  dif- 
ferent makes  all  the  difference  there  is. 

In  both  cases  there  are  exceptions  to  the  absolute  oper- 
ation of  the  voiding  words,  and  these  exceptions  when  ex- 
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amined  in  detail  and  viewed  in  light  of  the  history  of  the 
law  on  the  subject,  have  the  same  general  purposes  in  view. 

In  s.  49  the  exception  turns  upon  the  word  "  precluded," 
which  Chalmers  in  his  comment  on  it  tells  us  was  substi- 
tuted in  the  passing  through  committee  of  the  English  Act, 
from  which  ours  is  taken,  for  the  word  "  estopped,"  which 
had  not  in  Scotch  as  in  English  law  a  technical  meaning. 

Have  we  not  thus  a  key  to  the  secondary  meaning  to 
be  put  upon  the  words  "  assented  to  "  in  the  s..  145  ? 

There  are  also  provisoes  following  the  main  part  of  each 
section.  These  seems  to  have  for  a  common  purpose  the 
protection  of  the  innocent  holder  and  to  rest  upon  what  is 
essentially,  at  bottom,  but  a  recognition  of  that  which  is 
akin  to  the  principle  of  estoppel  and  in  truth  in  many  cases 
but  that  principle  itself  and  a  statutory  declaration  defining 
limits  of  application  thereof,  which  mercantile  experience 
had  developed  as  found  necessary  in  the  business  world. 

It  is  to  be  observed  that  there  is  not  in  regard  to  al- 
teration an  express  provision  in  s.  145  like  unto  that  which 
there  is  in  s.  49  in  regard  to  a  forged  signature,  for  pre- 
serving rights  springing  from  "ratification  of  an  unauthor- 
ized signature  not  amounting  to  a  forgery,"  Why  is  this 
so?    Is  there  no  substitute  for  it? 

It  seems  to  me  that  the  words  "assented  to"  are  apt 
words  to  expressly  cover  not  only  the  use  or  meaning  of  the 
words  consented  to  which  imply  a  privity  to  the  Act  itself, 
but  also  the  cases  of  ratification  of  an  alteration  made  by 
an  agent  or  one  professing  to  act  as  an  agent,  in  any  inno- 
cent way.  I  say  in  any  innocent  way  because  we  find  in 
the  section  relative  to  a  cognate  subject  this  expressed,  and 
we  cannot  impute  to  the  legislature  an  intention  to  carry 
in  such  words  as  we  are  interpreting  what  waa  regarded  up 
to  that  moment  as  utterly  repugnant  to  the  policy  of  the 
law. 

Giving  the  words  "assented  to"  this  application  we 
harmonize  the  otherwise  apparently  discrepant  purposes  of 
the  two  sections  when  dealing  with  that  which  in  either  case 
is  void  and  so  declared. 

.There  can  be  no  more  reason  for  rehabilitating  the  one 
void  act  than  the  other.  Nor  can  there  be  any  reason  for 
making  that  rehabilitation  more  extensive  or  comprehensive 
in  the  one  case  than  in  the  other. 

The  principle  of  acquiescence  relied  on  below  running 
through  many  case's  when  attempted  to  be  applied  to  vali- 
dating a  forgery  never  has  been  effective  in  itself.     What  has 
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been,  and  short  of  a  new  agreement,  has  alone  been  made 
effective  in  such  cases,  is  where  the  acts  or  words,  or  either, 
of  the  party  having  a  right  to  repudiate  the  forgery,  have 
led  another  party  to  rely  on  such  acts  or  words  and  act  on 
the  faith  thereof. 

Unless  such  estoppel  could  be  shewn  there  could  be  no 
dependence  put  upon  ratification  of  a  forgery  before  the 
Bills  of  Exchange  Act,  and  certainly  it  never  was  intended 
thereby  to  imply  differently  by  using  the  words  "assented 
to^'  therein. 

The  fraudulent  purpose  which  is  the  essence  of  forgery 
is  here  only  too  apparent. 

It  has  long  been  laid  down  that  the  ratification  of  a 
forgery  cannot  be  in  law.  The  reasons  assigned  therefor 
have  varied.  The  existence  of  the  rule  has  even  been 
questioned. 

It  has  been  determined  in  this  Court  affirmatively.  To 
apply  that  affirmation  to  one  form  of  forgery  and  deny  it 
to  another  would  seem  like  making  a  travesty  of  legal 
principles. 

In  any  form  this  case  presents  or  in  which  it  can  be 
presented  to  escape  this  rule,  we  must  either  ignore  the 
forgery,  self  confessed  as  it  stands,  or  find  that  an  alleged 
promise  not  relied  upon,  not  accepted,  or  shewn  to  have, 
been  acted  upon,  is  an  estoppel  that  bars  the  right  to  appeal 
to  the  rule. 

I  would  for  a  clear  statement  of  the  rule  and  reasons  of 
or  for  the  same  refer  to  Daniel  on  Negotiable  Securities, 
5th  ed.,  8.  1352  (b),  which  follows  a  review  of  English  and 
American  cases. 

I  think  the  appeal  should  be  allowed  and  the  judgments 
in  the  Courts  below  reversed  with  costs  in  all  and  here  to 
the  appellants. 

Da  VIES,  J.  (dissenting) : — T  agree  with  the  Chief  Justice 
that  this  appeal  should  be  dismissed.  I  prefer,  however, 
not  to  rest  my  judgment  upon  the  ground  of  the  existence 
of  an  implied  authority  on  Boy^s  part  arising  out  of  his 
{special  partnership  relations  with  Hubert  to  make  the  altera- 
tion in  the  note,  but  upon  the  ground  that  when  Roy  took 
the  note  to  the  respondent  bank  to  have  it  discounted  and 
added  the  words  "avec  inter^t  k  sept  par  an,'^  he  did  so 
claiming  to  have  had  the  authority  of  his  co-maker,  Hebert, 
to  add  these  words,  and  that  Hubert  subsequently  assented 
to  the  alteration  and  so  confirmed  Boy's  representation  of 
authoritv. 
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If  subsequent  assent  to  an  alteration  of  a  note  made  with 
full  knowledge  of  the  facts  is  sufficient  to  hold  the  person 
80  assenting  to  his  liability  on  the  bill,  I  am  of  opinion  that 
the  evidence  is  amply  sufficient  in  this  case  to  find  such 
assent  and  I  concur  in  the  Chief  Justice's  reasoning  on  this 
point. 

Then,  with  respect  to  the  law  of  the  case,  I  think  the 
case  of  Merchants  Bank  v.  Lucas,  (Cameron's  S.  C.  Cases, 
p.  276),  relied  on  by  the  appellant,  does  not  govern  or 
apply  to  the  facts  before  us.  That  was  the  case  of  a  simple 
forgery  of  a  man's  name  to  a  note  and  an  attempt  to  hold 
the  person  whose  name  was  forged  liable  because  of  a 
subsequent  promise  to  pay  it.  Here  we  have  a  note  admit- 
tedly signed  by  the  party  sought  to  be  charged,  but  alleged 
to  have  been  altered  by  his  co-maker,  but  so  far  as  the 
holder  is  concerned,  altered  professedly  by  Roy  under  the 
authority  of  the  party  sought  to  be  charged.  As  is  said 
in  appellant's  own  factum,  in  stating  the  circumstances 
under  which  /the ,  Irespondent's  manager  discounted  the 
note : — 

Looking  over  the  note  he,  the  bank  manager,  noticed 
that  there  was  no  mention  of  interest  on  it.  So  he  asked 
Roy  to  call  upon  Mr.  Hebert,  the  appellant,  in  order  to 
have  the  interest  mentioned  on  the  note.  Roy  left  the 
bank  to  go  to  Hebert's,  apparently,  and  came  back  15  or 
20  minutes  later  with  the  same  note  with  the  words  "  avec 
interet  a  sept  par  cent  par  an  "  added  to  the  wording  of  the 
note  and  without  any  possible  doubt  most  evidently  of  the 
hand-writing  of  Roy  himself. 

Upon  Roy's  declaration  that  the  appellant  had  acquiesced 
to  the  addition  of  the  note,  the  manager,  Mr.  Audet,  ac- 
cepted his  word  as  to  this,  just  as  he  had  accepted  his  word 
concerning  the  warehouse  receipts. 

The  ratification  or  assent  relied  upon  here  is  that  of 
an  act  done  by  a  person  professing  himself  to  have  been 
for  the  purpose  the  agent  of  the  person  subsequently  ratify- 
ing it.  The  distinction  between  such  an  act  and  that  of 
a  mere  forgery  is  distinctly  pointed  out  in  the  case  of 
Merchants  Bank  v.  Lucas,  above  referred  to,  in  the  report 
of  the  reasons  for  their  judgment  given  by  the  learned 
Judges  of  the  Court  of  Appeal  for  Ontario,  and  to  be  found 
ir  15  Ont.  L.  R.  at  page  600,  and  affirmed  in  this  court 
on  appeal. 
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In  the  case  of  Brooke  v.  Hook  (L.  R.  6  Ex.  89),  cited 
and  relied  upon  in  Lucas's  Case,  Chief  Baron  Kelly,  in 
delivering  the  judgment  of  the  Court,  at  page  100,  says: — 

'^  In  all-  the  cases  cited  for  the  plaintiff  the  act  ratified 
was  an  act  pretended  to  have  been  done  for  or  under  the 
authority  of  the  party  sought  to  be  charged ;  and  such  would 
have  been  the  case  here,  if  Jones  had  pretended  to  have 
had  the  authority  of  the  defendant  to  put  his  name  to  the 
note,  and  that  he  had  signed  the  note  for  the  defendant 
accordingly,  an(i  had  thus  induced  the  plaintiff  to  take  it. 
In  that  case,  although  there  had  been  no  previous  authority, 
it  would  have  been  competent  to  the  defendant  to  ratify 
the  act,  and  the  maxim  before  mentioned  would  have  ap- 
plied." 

Apart  from  authority  respecting  the  law  as  it  stood  be- 
fore the  codification  of  the  law  on  bills  and  notes,  I  am  of 
opinion  that  the  subsequent  assent  of  the  defendant  to  the 
alteration  is  suflBcient  to  bind  him  under  the  Bills  of  Ex- 
change Act  of  1890,  now  chapter  119  of  the  Revised  Statutes 
of  Canada,  1906.  Section  49  of  this  revised  net  deals  with 
a  forged  signature  to  a  bill  or  note  and  provides  that  noth- 
ing therein  shall  affect  the  ratification  of  an  authorized  sig- 
nature not  amounting  to  a  forgery;  while  section  145  deals 
with  material  alterations  made  in  such  an  instrument.  In 
this  latter  section  it  is  declared  with  respect  to  patent 
material  alterations  that  where  a  bill  or  acceptance  is  materi- 
ally altered  without  the  assent  of  all  parties  liable  on  the 
bill  the  bill  is  voided,  except  against  a  party  who  has  himself 
made,  authorized  or  assented  to  the  alteration,  and  subse- 
quent endorsers. 

^ow,  here  are  three  specified  and  distinct  exceptions 
from  the  conditions  under  which  a  material  alteration  is 
declared  to  avoid  the  bill; — 1st.  Where  the  party  sought  to 
be  charged  has  himself  made  it;  secondly,  where  he  has 
authorized  it  to  be  made,  and,  thirdly,  where  he  assented 
to  it  having  been  made. 

It  has  been  argued  that  the  assent  must  be  an  assent 
given  previous  to  the  alteration,  or  at  any  rate  previous  ta 
the  issue  of  the  bill  or  note. 

I  do  not  see  any  reason  or  justification  for  putting  such 
a  limitation  upon  the  meaning  of  the  phrase  used  in  the 
section.  The  first  two  exceptions  may  well  relate  to  an 
alteration  made  before  the  issue  of  the  note,  but  are  not 
necessarily  confined  to  such  an  antecedent  period;  the  last 
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exception,  it  seemB  to  me,  was  introduced  for  the  very  pur- 
pose of  covering  a  subsequent  assent  to  a  previous  alteration. 

In  section  49,  relating  to  the  simple  forgery  of  a  name 
to  a  bill  or  note,  a  proviso  is  introduced  saying  that 
nothing  in  the  section  shall  affect  the  ratification  of  an 
unauthorized  signature  not  amounting  to  a  forgery. 

It  may  be  argued  that  section  145  is  to  be  construed  as 
only  applying  to  alterations  under  the  circumstances  men- 
tioned by  the  learned  Judges  who  delivered  the  judgment 
in  Merchants  Bank  v.  Lucas,  and  in  Brook  v.  Hook,  that  is, 
vhere  the  alteration  was  an  act  pretended  to  have  been 
done  for  or  under  the  authority  of  the  party  sought  to  be 
charged. 

Even  if  limited  to  such  cases  (as  to  which  I  express  no 
rpinion),  it  is  clear  to  my  mind  that  it  at  least  covers  them 
and  that  this  case  is  one  of  them. 

I  think  the  appeal  should  be  dismissed. 

Maclennan,  J. : — I  think  this  appeal  should  be  allowed. 

The  first  question  is  whether  the  addition  made  to  the 
note  was  a  forgery. 

I  think  it  was.  The  addition  made  was  material. 
Originally  the  note  contained  no  stipulation  for  the  payment 
ct  interest,  and  was  payable  on  demand.  The  alteration 
was  the  addition  of  the  words  "  avec  int6ret  k  sept  par  cent 
par  an.'' 

The  relations  of  the  parties  were  not  such  as  to  authorize 
Roy  to  make  the  alteration,  without  express  authority.  They 
were  not  partners.  The  appellant  was  merely  an  accom- 
modation maker,  for  which  it  was  agreed  he  should  share 
the  profit  or  loss  on  the  sale  of  certain  goods  of  Roy.  Roy 
did  not  pretend  to  have  authority  to  make  the  alteration. 
He  pretended  to  go  and  get  authority,  and  then  pretended 
he  had  obtained  it,  and  I  agree  with  the  learned  Judges 
below  that  it  was  not  true  that  he  had,  as  he  pretended, 
obtained  authority. 

The  banker  discounted  the  note,  and  nothing  further 
happened  until  the  beginning  of  April,  more  than  six  months 
afterwards,  when  the  appellant  went  to  the  bank  to  obtain 
a  copy  of  the  note.     During  all  that  time  the  note  was,  in 
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my  opinion,  an  undoubted  forgery,  and  on  the  authority  of 
(he  Merchants  Bank  v.  Lucas,  15  Ont.  A.  S.  573,  affirmed 
in  this  Court,  18  S.  C.  B.  704,  incapable  of  ratification. 

But  it  is  argued  that  sec.  145  of  the  Bills  of  Exchange 
Act  (1906),  is  applicable,  and  that  certain  alleged  promises 
of  the  appellant,  after  he  became  aware  of  the  alteration, 
have  made  him  liable. 

That  section,  so  far  as  applicable,  is  as  follows:  "  Where 
8  bill  or  acceptance  is  materially  altered,  without  the  assent 
of  all  parties  liable  on  the  bill,  the  bill  is  voided,  except  as 
against  a  party  who  has  himself  made,  authorized  or  as- 
sented to  the  alteration,  and  subsequent  endorsers.'' 

In  what  sense  is  this  word  alteration  here  used?  The 
word  itself  is  ambiguous.  It  may  mean  the  doing  of  the 
act^  or  it  may  mean  the  act  done.  The  statute  speaks  of 
an  assent  to  an  alteration.  Does  that  mean  assent  to  the 
making  of  the  alteration,  or  does  it  mean  assent  to  it 
after  it  is  made?  A  bill  to  which  three  or  more  persons 
are  parties  is  altered.  One  of  the  parties  made  the  altera- 
tion, that  is,  did  the  act.  He  is  not  discharged,  he  remains 
liable.  Another  authorized  it,  that  is,  as  before,  authorized 
the  doing  of  the  act.  Then  comes  another  who  has  neither 
done  the  act  nor  authorized  the  doing  of  it,  but  has  assented 
tc  it.  Assented  to  what?  Plainly  as  before,  to  the  doing 
of  the  act.  The  word  alteration  must  have  the  same  meaa>- 
ing  in  all  three  cases,  that  is,  the  doing  of  the  act,  the 
making  of  the  alteration. 

The  statute  says,  in  effect,  the  bill  voided  except  as 
against  a  party  who  has  himself  made,  who  has  himself 
r^uthorized  or  who  has  himself  assented  to  the  making  of 
the  alteration. 

The  use  of  the  perfect  tense  also  favours  the  same 
construction.  The  bill  which  the  legislature  declares  to  be 
voided,  is  a  bill  materially  altered  without  the  assent  of  all 
parties.  Then  it  says  that  any  party  who  has  assented  to 
that  alteration  is  still  to  be  bound.  It  is  not  any  party  who 
assents,  but  who  has  assented. 

The  statute  in  effect  declares  that  a  bill  altered  without 
assent  is  voided,  but  if  altered  with  assent  it  is  binding  on 
him  who  has  so  assented. 

The  appeal  should  be  allowed  with  costs  here  and  below. 
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Duff,   J.: — ^The    construction   of   section    145    of   the 
*•  Bills  of  Exchange  Act  '^  presents  considerable  diflficnlty. 
Eead  grammatically  the  section  would  seem  to  enact  that  a 
material  alteration  of  a  bill  has  the  effect  of  nullifying  it 
as  against  all  parties  except  the  party  who  made  it  and  such 
as,  at  the  time  of  or  before  the -making  of  it,  had  authorized 
or  assented  to  it.     But  I  do  not  think  it  necessary  for  the 
purposes  of  this  appeal  to  decide  whether  that  is  or  is  not 
the  true  effect  of  the  enactment.     Assuming  that,  under  it, 
an  assent  may  in  some  circumstances  take  effect,  though 
given  after  the  alteration  is  a  completed  act,  it  by  no  means 
follows  that  such  an  assent  would  give  validity  to  an  altera- 
tion amounting  to  a  pure  forgery.    The  legislature  appears 
(section  49)  to  have  adopted  the  view  of  the  majority  of  the 
Court  of  Exchequer  Chamber,  in  Brook  v.  Hook,  (L.  E.  6 
Ex.  89),  that  a  forgery  consisting  in  the  false  making  of  a 
bill  is  incapable  of  ratification — a  view  acted  upon  by  this 
Court  in  Lucas  v.  Merchants  Bank  (Cam.  S.  C.  Cas.  275). 
Having  regard  to  the  legislature's  manifestation    (in  the 
section  last  mentioned)    of  its  view  of  the  policy  of  the 
law,  it  would,  I  think,  involve  an  unwarranted  expansion  of 
the  strict  grammatical  sense  of  section  145  to  hold  that  a 
simple  ex  post  facto  assent  can  by  force  of  that  section 
give-a  legal  effect  to  a  fraudulent  alteration  amounting  to 
forgery,  and,  apart  from  the   enactment  in   that  section, 
incapable  of  ratification. 

With  great  respect  for  the  opinions  of  those  who  take 
a  contrary  view,  I  am  unable  to  escape  the  conclusion  that 
the  alteration  in  question  here  was  simple  forgery  and  (with- 
in the  principle  of  the  decisions  referred  to)  legally  incapable 
of  adoption  by  the  appellant  as  his  act.  Neither  in  making 
the  alteration  nor  in  negotiating  the  promissory  note,  did  Roy 
intend  or  profess  to  act  on  behalf  of  the  appellant.  On 
this  point  the  whole  of  the  evidence  is  in  a  very  narrow 
compass,  and*  it  shews  plainly  that,  in  negotiating  the  notes, 
Koy  presented  himself  to  the  respondent  bank  as  a  borrower 
on  the  security  of  the  appellant's  indorsement,  represent- 
ing, at  the  same  time,  that  the  appellant  held  certain  ware- 
house receipts  as  security  against  his  liability  as  accom- 
modation indorser.  There  was,  at  the  time,  no  suggestion 
that  Eoy  and  the  appellant  stood  to  one  another  in  the  re- 
lation of  partners  or  in  any  other  relation  implying  that  in 
the  transaction  Roy  bore  a  representative  character  as  re- 
gards the  appellant.    The  agent  who  acted  for  the  bank 
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in  the  business  does  not  say  that  he  received  any  such  im- 
pression; nor,  I  think,  could  anything  that  Koy  said  or  did 
— as  related  in  the  agent's  testimony — convey  such  an  im- 
pression. According  to  that  testimony,  Eoy's  conduct  would 
1  think,  appear  in  this  light  only,  that,  on  his  own  behalf, 
with  a  view  to  the  negotiation  of  the  promissory  note  for 
his  own  purposes,  he  had  made  the  alteration  required  by 
the  agent  and  that  the  appellant,  as  his  accommodation 
indorser,  had  assented  to  it;  or  that  he  had  procured  the 
appellant  himself  to  make  it.  That  was  a  very  different 
thing  from  professing  that  what  he  had  done  was  done  for 
the  appellant  and  as  the  appellants  act,  or  for  the  joint 
behoof  of  himself  and  the  appellant  and  as  their  joint  act. 

It  seems  equally  clear,  moreover,  that  Roy  did  not  in  fact, 
in  making  the  alteration  or  in  negotiating  the  instrument, 
intend  to  act  for  the  behoof  of  the  appellant  or  of  the  ap- 
pellant and  himself  jointly.  The  appellant  had,  it  is  true, 
lent  his  indorsement  on  the  understanding  that  the  bank 
should  be  secured  by  a  deposit  of  the  warehouse  receipts 
in  furtherance  of  an  adventure  which  Roy  had  proposed,  and 
in  which  he  supposed  himself  to  be  engaged  as  the  associate 
of  Roy.  But  the  substratum  of  this  adventure — the  mer- 
chandise which  was  to  stand  as  security  for  the  loan  and 
which  was  to  be  held  and  sold  for  their  joint  benefit — ^was 
a  pure  myth;  and  this  proposal,  a  mere  device  on  the  part  of 
Roy,  to  enable  him,  by  the  use  of  the  appcUant^s  indorse- 
ment, to  obtain  an  advance  from  the  bank  for  his  own 
benefit. 

Every  act  which  Roy  did — ^including  the  making  of  the 
alteration  in  question — from  the  time  of  his  interview  with 
the  appellant,  was  done  in  furtherance — not  of  the  mythi- 
cal joint  venture — ^but  of  this  fraudulent  design. 

Roy's  act  in  making  the  alteration  in  these  circum- 
stances, without  Hebert^s  consent,  and  with  the  intent, 
moreover,  of  tendering  it  to  the  agent  of  the  bank  as  made 
by  Hebert  or  with  his  assent,  bears  all  the  characters  of  a 
forgery;  and,  in  the  view  I  have  expressed,  the  subsequent 
sanction  of  it  in  fact  by  Hubert  could  not  give  it  legal  valid- 
ity either  as  an  assent  within  the  meaning  of  the  statute 
or  (as  a  ratification)  apart  from  the  statute. 

Appeal  allowed,  with  costs. 
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DOHIHION  OF  CANADA. 

Supreme  Court.  June  16th,  1908. 

FAKKELL  v.  MANCHESTER. 

(ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  BRUNSWICK.) 

Company  Law — Principal  and  Agent — Sale  of  Stock — Rescis- 
sion— Laches, 

The  judgment  of  the  Court  was  delivered  b}' 

Idinoton,  J.: — The  lucid  and  comprehensive  judgment 
of  the  learned  trial  Judge,  now  Chief  Justice  of  New  Bruns- 
wick, shews  how  the  respondent  company  engaged  an  agent 
to  sell  stock  issued  or  proposed  to  be  issued  by  that  company, 
aifd,  as  a  consequence,  was  responsible  for  the  material  mis- 
representations made  by  the  agent.     (See  3  E.  L.  R.  244). 

So  far  as  the  company  is  concerned  and  its  original  lia- 
bility to  rescission  arising  from  these  causes  and  to  refund 
the  appellant  the  money  received  from  him  by  virtue  of  such 
misrepresentation,  the  learned  Judge's  finding  cannot  be 
questioned. 

I  cannot  agree,  however,  that  the  right  of  rescission  W^ 
lost  by  delay. 

The  appellant,  at  a  shareholders'  meeting,  on  26th  Janu- 
ary, 1904,  had  reason,  for  the  first  time,  to  doubt  the  truth 
( f  the  representations  made  to  him. 

He  soon  saw  the  agent  who  had  sold  the  stock  and  com- 
plained to  him  and  demanded  a  return  of  his  money.  Then 
on  the  5th  of  February,  1904,  he  wrote  the  defendant,  Man- 
chester, president  of  the  company,  to  the  same  effect,  attended 
a  meeting  on  the  16th  February,  to  demand  his  money  back 
and  tender  a  surrender  of  his  stock,  attended- another  time 
to  repeat  this  in  March,  when  the  meeting  failed  to  organize, 
and,  on  the  19th  March,  wrote  a  very  long  letter  for  the  same 
purpose  and  to  set  forth  what  the  agent^s  side  of  the  story 
was.  These  tenders  and  letters  brought  no  reply  till  a  brief 
note  of  the  13th  April,  which  I  will  refer  to  later. 

The  repudiation  and  right  to  rescission  was  asserted  so 
promptly  and  so  persistently  pressed  without  eliciting  any 
reply  until  13th  April,  that  I  fail  to  see  how  respondents  can 
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cx)mplain  of  delay  in  suing,  at  least  till  then.  Contemptu- 
ous silence  may  be  a  fitting  answer  to  a  direct  charge  of 
personal  fraud.  But  here,  the  complaint  was  of  the  con- 
duct of  an  agent.  It  was  the  duty  of  the  directors  to  have 
investigated.  See  remarks  of  Lord  Hatherley,  if  authority 
needed,  referred  to  later.  It  was  the  duty  of  the  appellant 
to  have  awaited  the  result  for  a  reasonable  time. 

The  effect  of  delay  or  laches  is  stated  in  the  case  of  Lind- 
say Petroleum  Co.  v.  Hurd  (5  P.  C.  221),  at  p.  239,  et  seq., 
as  follows: — 

"  Now  the  doctrine  of  laches  in  courts  of  equity  is  not 
an  arbitrary  or  a  technical  doctrine.  Where  it  would  be 
practically  unjust  to  give  a  remedy,  either  because  the  party 
has  by  his  conduct  done  that  which  might  fairly  be  regarded 
as  equivalent  to  a  waiver  of  it,  or  where,  by  his  conduct  and 
neglect,  he  has,  though  perhaps  not  waiving  that  remedy,  yet 
put  the  other  party  in  a  situation  in  which  it  would  not  be 
reasonable  to  place  him  if  the  remedy  were  afterwards  to  be 
asserted ;  in  either  of  these  cases,  lapse  of  time  and  delay  are 
most  material.  But  in  every  case,  if  an  argument  against 
relief  which,  otherwise,  would  be  just,  is  founded  upon  mere 
.delay,  that  delay,  of  course,  not  amounting  to  a  bar  by  the 
Statute  of  Limitations,  the  validity  of  that  defence  must  be 
tried  upon  principles  substantially  equitable.  Two  circum- 
stances, always  important  in  such  cases,  are  the  length  of  the 
delay  and  the  nature  of  the  acts  done  during  the  interval, 
which  affect  either  party  and  cause  a  balance  of  justice  or 
injustice  in  taking  the  one  course  or  the  other,  so  far  as 
relates  to  the  remedy.'^ 

This  was  cited  with  approval  by  Lord  Blackburn,  in 
Erlanger  v.  The  New  Sombrero  Phosphate  Co.  (3  App.  Cas. 
1218),  at  p.  1279,  as  follows:— 

"  I  have  looked  in  vain  for  any  authority  which  gives  a 
more  distinct  and  definite  rule  than  this;  and  I  think,  from 
the  nature  of  the  inquiry,  it  must  always  be  a  question  of 
more  or  less  depending  on  the  degree  of  diligence  which 
might  reasonably  be  required,  and  the  degree  of  change  which 
has  occurred,  whether  the  balance  of  justice  or  injustice  is 
in  favour  of  granting  the  remedy  or  withholding  it.  The 
determination  of  such  a  question  must  largely  depend  on  the 
turn  of  mind  of  those  who  have  to  decide  and  must,  there- 
fore, be  subject  to  uncertainty;  but  that,  I  think,  is  inherent 
in  the  nature  of  the  inquiry." 
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He  also  cited  with  approval  from  Clough  v.  London  and 
North  Western  Bail  way  Co.  (L.  B.  7  Ex.  26),  at  p.  36,  the 
following : — 

'^We  think  that  so  long  as  he  has  made  no  election  he 
retains  the  right  to  determine  it  either  way,  subject  to  this, 
that,  if  in  the  interval  whilst  he  is  deliberating,  an  innocent 
third  party  has  acquired  an  interest  in  the  property,  or  if, 
in  consequence  of  his  delay,  the  position  even  of  the  wrong- 
doer is  affected,  it  will  preclude  him  from  exercising  his  right 
to  rescind.*^ 

And  he  adds: 

"  I  think  it  is  clear  on  principles  of  general  justice  that, 
as  a  condition  to  the  rescission,  there  must  be  a  restitutio  in 
integrum.     The  parties  must  be  put  in  statu  quo." 

These  quotations  must  be  accepted  as  undoubtedly  correct 
expositions  of  the  law. 

There  has  been  no  departure  from  these  principles  by  any 
Court  deciding  any  of  the  cases  of  shareholders  repudiating, 
in  such  cases  of  fraud,  the  contracts  they  may  have  entered 
into. 

In  regard  to  the  contracts  of  shareholders  or  subscribers 
for  shares,  the  nature  of  the  act  enabling  the  companies,  in 
such  cases,  to  become  incorporated  or  incorporating  them, 
and  the  re'^ponsibilities  assumed  by  virtue  thereof,  either  to 
fellow- subscribers  or  fellow-shareholders  or  creditors  of  such 
corporate  bodies,  have  all  to  be  reckoned  with  in  order  that 
any  attempted  repudiation  of  a  subscription  for  or  accept- 
ance of  a  share  or  shares  may  not  be  done  to  the  unjust 
detriment  of  those  third  parties;  or  in  conflict  with  the 
statutory  obligations  assumed  by  virtue  of  the  subscription 
for  shares  or  of  acceptance  thereof  under  the  conditions  th^t 
may  have  arisen  before  repudiation. 

The  statutory  obligation  does  not  exist  in  such  a  case  as 
this.  The  appellant  took  no  part  in  creating  the  company 
or  issuing  this  new  stock,  but  merely  bought  and  paid  in  full 
$3,000  for  stock  subject  to  no  further  call  and  repudiated 
the  purchase  when  he  found  it  had  been  induced  by  fraud. 
Neither  creditor  nor  shareholder  is  entitled  to  look  for  fur- 
ther assistance.  What  then  is  the  third  party^s  right  that 
is  to  be  affected  by  a  rescission?  What  is  the  injury  to  be 
done  such  an  one?  How,  by  any  possibility,  could  there 
spring  out  of  the  delay  from  April  to  December,  in  this  case, 
any  wrong  or  deprivation  that  would  not  have  been  suffered 
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if  suit  had  been  brought  in  the  former  month  instead  of  the 
latter? 

The  reason  assigned  for  any  distinction  in  regard  to  right 
of  rescission  between  a  contract  to  take  shares  and  other  con- 
tracts is  well  put  by  Fry,  L.J.,  in  Re  Scottish  Petroleum 
Company  (23  Ch.  D.  413),  at  p.  438:— 

"As  regards  such  contracts  the  legislature  has  inter- 
posed and  has  provided  that  they  shall  be  made  known  in  a 
particular  way  to  shareholders  and  creditors;  notice  of  them 
is  given  to  the  world.  Now,  the  general  principle  is  that  no 
contract  can  be  rescinded  so  as  to  affect  rights  acquired  bona 
fide  by  third  parties  under  it.  It  is  true  that  the  creditors 
and  the  other  shareholders  have  not  acquired  direct  interests 
under  the  contract,  but  they  have  acquired  an  indirect  in- 
terest. The  shareholders  have  got  a  co-contributory,  the  cre- 
ditors have  got  another  person  liable  to  contribute  to  the 
assets  of  the  concern.  So  that,  although  in  the  case  of  void- 
able contracts  simple  repudiation  is  enough,  there  must,  in 
the  case  of  a  voidable  contract  to  take  shares,  be  a  repudia- 
tion and  something  more  before  the  winding-up  commences." 

That  relates  to  the  contract  to  take  shares.  But  what  of 
the  contract  to  pay  for  shares  taken?  The  same  reasoning 
answers  there  also. 

But  what  of  the  cases  where  the  shares  have  been  paid  up  ? 
There  is  no  new  co-contributory  or  obligation  created  by 
statute  in  favour  of  the  creditor.  The  creditors  stand,  just 
as  the  creditors  of  the  thousand  and  one  others  whose  for- 
tune, founded  on  fraud,  has  disappeared  to  the  grievous  dis- 
appointment of  the  creditors. 

The  case  of  Re  Cacher,  Lawrence*s  Case  (2  Ch.  App. 
421),  has  been  relied  upon  by  both  parties  in  the  Court  be- 
low and  in  the  argument  of  the  respondent  before  us. 

With  the  greatest  respect  for  the  Court,  I  am  unable  to 
find  how  any  support  can  be  derived  therefrom  in  this  judg- 
ment. 

The  Lawrence  case  is  presented  to  us  in  the  respondent's 
factum,  as  follows : — 

"  Tn  Lawrence's  Case  (2  Ch.  App.  412),  a  delay  of  May 
to  the  27th  of  September,  being  four  months  and  eleven  days, 
was  held  to  be  sufficient  to  deprive  the  appellant  of  any  right 
he  had  to  repudiate  the  shares." 

There  is  no  question  of  winding-up  in  this  case. 

Being  t3rpical  of  other  cases  and  arguments  therefrom 
pressed  by  respondent's  counsel,  let  us  see  what  it  means  and 
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what  foundation  there  is  for  it,  or  possible  use  to  be  made  of 
it  for  laying  a  foundation  to  decide  this  case. 

The  facts  which  the  report  of  the  case  presents  are,  that 
when  the  company  was  being  promoted,  in  July,  1865,  a  copy 
of  the  prospectus  was  handed  to  Lawrence,  probably  pur- 
suant to  previous  correspondence  in  anticipation  of  tlie  pro- 
ject, that,  on  the  4th  of  September,  1865,  he  signed  and 
sent  in  an  application  for  2,000  shares,  paying  a  deposit  of 
lOs.  per  share;  that  the  company  was  incorporated  and  memo- 
randum of  association  registered  on  the  11th  of  September, 
1865;  that  on  the  7th  October,  1865,  he  received  a  letter  of 
allotment  of  2,000  shares;  that,  on  the  14th  of  the  same 
month,  he  paid  the  company's  bankers  a  further  lOs.  per 
share,  giving  up  his  letter  of  allotment  in  exchange  for  the 
banker's  receipt  acknowledging  his  title  to  and  promising 
delivery  of  certificate  for  such  shares;  that  nothing  more 
passed  until  14th  May,  1866,  between  him  and  the  company; 
that  on  that  date,  he  and  his  solicitor  had  in  their  hands  the 
whole  of  the  documents  on  which  variance  was  relied  for 
moving  to  be  discharged  from  the  register ;  that  he  could  then 
have  waived  or  rescinded,  but,  instead  of  repudiation,  though 
knowing  the  register  held  out  to  the  world,  as  a  shareholder 
in  and  member  of  the  company,  allowed  his  son  to  hold  com- 
munication with  and  influence  the  conduct  of  the  directors 
on  the  footing  of  he  (Lawrence,  Senr.),  being  a  shareholder 
This  was  enough.  Lord  Cairns  thought,  to  disentitle  Mr. 
Lawrence. 

What  is  the  possible  analogy  between  such  a  case  under 
such  an  Act  as  the  English  Joint  Stock  Companies  Act  of 
1862,  and  the  facts  set  forth,  and  this  case,  under  the  Xew 
Brunswick  Joint  Stock  Companies  Act  and  the  facts  made 
to  appear  here? 

It  was  in  dealing  with  that  May  and  September  space  of 
time  that  it  put  forth  in  respondent's  factum  as  if,  w^hich 
it  is  not,  the  entire  substance  of  the  case  and  a  test  of  time 
permitted  after  repudiation  that  Lord  Cairns  used  in  an- 
swering such  contention  as  could  be  set  up  thereunder,  the 
following  language;  I  quote  from  pages  424  and  425  of  the 
report : — 

"In  considering  this  part  of  the  case  it  is  necessary  to 
bear  in  mind  the  general  scheme  of  the  Act  of  1862.  No 
company  can,  under  that  Act,  obtain  a  limit  of  liability  for 
its   shareholders   except   by   registering   a   memorandum   of 

VOL.  V.  ■.L.R.  NO.  4 — I9n 
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association^  which  is  the  charter  and  limit  of  the  powers  of 
the  company^  just  as  the  articles  of  association  may  be  said 
to  be  its  rules  of  internal  government.  A  copy  of  these  docu- 
ments is  to  be  forwarded  to  every  member  on  his  request, 
at  a  fee  not  exceeding  Is.  When  registered  they  bind  the 
company,  and  every  member  of  it,  as  if  each  member  had 
executed  a  deed  with  covenants  to  the  eflfect  of  the  provi- 
sions which  they  contain.  On  the  other  hand,  the  test,  and 
the  only  test,  which  other  members  and  the  outer  world  can 
have  of  the  membership  of  any  particular  person,  is  the 
entry  of  the  name  of  that  person  on  the  register  as  a  member. 

^'  In  this  register  of  members,  Mr.  Lawrence,  by  the  form 
of  his  application  for  shares,  expressly  authorized  his  name 
to  be  entered,  and  he  must  have  been  aware  that,  upon  this 
being  done,  he  would  be  held  out  to  the  world  as  a  member 
of  the  company,  whatever  the  form  or  substance  of  its  memo- 
randum or  articles.  He  must  be  taken,  in  my  opinion,  to 
have  known,  either  that  the  memorandum  of  the  association 
was  prepared  and  accessible  at  the  time  of.  his  application, 
or  that  it  must  be  prepared  forthwith;  and  that,  in  either 
case,  both  it  and  the  articles  must,  in  their  very  nature,  be 
documents  diflfering  widely  in  form  and,  in  all  measures  of 
detail  at  least,  going  beyond  the  prospectus;  and,  with  re- 
gard to  documents  of  this  description,  on  the  mode  of 
framing,  which,  consistently  with  the  prospectus,  so  much 
difference  of  opinion  might  well  arise,  it  would,  in  my  opin- 
ion, be  contrary  to  the  first  principles  of  justice  to  hold  that 
Mr.  Lawrence  was  at  liberty  to  remain  wholly  passive,  con- 
tent to  trust  to  what  was  stated  in  the  prospectus,  and,  while 
he  knew  that  an  authority  to  register  his  name  and  hold  him 
out  as  a  shareholder  had  been  given  and  probably  acted  on, 
keeping  himself  in  a  position  to  ratify  all  that  had  been 
done  if  the  company  turned  out  prosperous,  but  for  the 
first  time  to  inquire  and,  if  possible,  to  repudiate,  should  a 
financial  panic  come,  or  the  speculation  turn  out  unsuccess- 
ful.^' 

• 

The  language  I  have  quoted  exhibits,  as  usual  for  him 
who  used  it,  such  a  comprehensive  grasp  of  the  whole  sub- 
ject matter  in  all  its  bearings,  and  clear  exposition  of  the 
law  applicable  to  the  facts  I  have  recited,  that,  if  it  fails  to 
bring  home  to  any  one  the  wide  distinction  between  that 
case  and  this,  I  cannot  hope  to  do  so  by  any  language  of  my 
own,  when  the  respective  facts  of  each  case  and  the  leading 
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features  of  the  respective  statutes  upon  which  each  creation 
rested  are  borne  in  mind. 

The  beauty  of  the  exposition  is  that,  without  dwelling 
upon  any  needless  details,  the  lesson  is  so  learned  as  one 
reads  that  the  reader  sees  how  to  expand  the  application  of  it 
without  adding  useless  words, 

I  have  examined  every  case  cited  or  that  I  have  been  able 
to  findj  to  see  if  there  ever  was  a  case  resembling  this  in  its 
leading  features,  where  a  Court,  whose  authority  would  bind 
us,  ever,  merely  because  of  delay  between  repudiation  and  ac- 
tion, refused  relief  to  a  shareholder  whose  shares  had  been 
fully  paid  up  and  who  repudiated  within  a  reasonable  time, 
but  have  found  none. 

There  are  cases  indicating  the  contrary  view  of  the  law. 
The  case  of  Kisch  v.  The  Directors  of  the  Central  Railway 
Co.  of  Venezuela  (3  DeG.  J.  &  S.  122,  and  L.  R.  2  H.  of 
L.  99,  in  appeal)  shews  that  the  plaintiff  allowed,  after 
ioiowing  of  the  fraud,  two  months  to  elapse  before  he  moved 
and  six  months  after  he  might  have  known,  if  he  had  been 
diligent,  and  though  a  shareholder  liable  for  the  part  un- 
paid on  account  of  shares,  yet  on  appeal  the  Hbuse  of  Lords 
thought  little  of  the  question  of  delay  then  set  up. 

The  case  of  Oakes  v.  Turquand  (2  E.  &  I.  App.  325) 
sweeps  out  of  the  way,  a&  authorities  concerning  us  and 
calling  for  consideration  on  this  point  of  delay,  all  those  cases 
under  the  English  Joint  Stock  Companies  Act  where  an  order 
for  winding-up  has  been  made  or  petitioned  for;  and  the 
reasoning  upon  which  it  proceeds  removes,  in  like  manner, 
also  all  those  cases  wherein  the  shareholder  had  not  fully 
paid  up  his  shares,  for  no  one  could  tell  when  the  statutory 
obligation  under  those  Acts  in  favour  of  creditors  might,  in 
the  course  of  business,  become  operative,  and  hence  the  neces- 
sity for  that  promptitude  so  repeatedly  urged  as  necessary 
for  those  repudiating  or  taking  action  to  rescind,  if  they  de- 
sired to  escape  the  operation  of  that  statutory  obligation  or 
to  be  just  to  those  becoming  entitled  to  invoke  it. 

Among  many  important  differences  there  is  the  essential 
difference  of  far-reaching  importance  in  this  connection  be- 
tween the  English  Joint  Stock  Companies  Acts  and  tlie 
New  Brunswick  Joint  Stock  Companies  Act,  that  the  regripter 
ever  since  1862  was,  in  England,  open  to  all  the  world,  but 
in  New  Brunswick  it  was  only  open,  as  of  right,  to  creditors 
and  shareholders. 
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A  man  could  not  well  complain  of  becoming  a  creditor  on 
faith  of  any  register  where,  nntil  he  became  a  creditor,  he 
had  no  right  to  look  at  it. 

There  is  exhibited  in  the  drastic  and  comprehensive  sys- 
tem of  the  English  Act  of  1862,  and  later  Acts,  a  scope  and 
purpose  far  beyond  anything  that  appears  in  the  limited 
field  covered  by  the  New  Brunswick  Act. 

It  is  part  of  the  scheme  of  the  English  Acts  to  work  out 
the  rights  and  liabilities  of  the  subscriber  for  shares  and 
those  entitled  to  rely  thereon,  by  holding  the  subscriber  to 
the  obligation  he  has  undertaken,  unless  he  adopt  the  special 
and  speedy  method  of  getting  rid  thereof  provided  by  the 
Act. 

Such  cases  as  Taite^s  Case  (3  Ex.  795)  are  only  binding 
illustrations  of  time  allowed  for  removal  from  the  register 
by  the  means  specified  by  the  Act. 

The  same  legislation  or  similar  legislation  creating  simi- 
lar conditions  might  give  a  value  to  such  authorities  which  I 
do  not  conceive  they  have  here  where  the  conditions  legisla- 
tively and  in  every  way  render  the  cases  different  from  what 
we  have  to  deal  with  herein. 

There  is  no  peculiar  quality  in  a  share,  once  fully  paid  up, 
and  no  future  liability  on  it,  whereby  we  can  differentiate 
the  consequences  of  fraud  inducing  sale  of  it,  and  right  of 
rescission  arising  therefrom,  and  those  consequences  in  re- 
lation to  any  other  property. 

There  always  has  been  and  always  will  be,  as  one  property 
differs  from  another,  a  variation  in  the  proper  measure  of 
time  to  be  allowed  for  repudiation,  and  following  repudia- 
tion, for  application  to  the  Court  to  enforce  it. 

The  perishable  must  differ  from  the  permanent,  and  the 
chances  of  change  in  ownership  and  development  must  give 
rise  to  such  varying  conditions  and  consequent  varying  obli- 
gations as  to  render  it  impossible  to  lay  down  any  uniform 
rule. 

There  is  no  greater  right  in  a  corporate  body,  as  such, 
or  in  one  of  the  corporators,  as  such,  to  be  protected  from 
suffering  -or  inconvenience  arising  from  disappointments 
that  the  fraud  of  servant  or  agent  creates,  than  non-corporate 
persons  have  who  endure  the  same. 

The  distinction  made  in  some  of  the  corporation  cases 
arises  from  the  greater  risk  run  of  injuring  third  parties. 
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The  conditions  that  the  cases  of  unpaid  shares  present, 
unde  the  English  Acts,  are  entirely  different  from  the  pro- 
perty in  fully  paid  up  shares. 

I  wish  to  refer  to  some  cases  illustrating  my  meaning  and 
my  understanding  of  the  law  in  this  respect  when  applied  to^ 
company  cases  where  the  statutory  provisions  do  not  form  a 
leading  element  in  the  questions  to  be  solved. 

Take  the  case  of  Clarke  v.  Dickson  (E.  B.  &  E.  148), 
where  the  dealing  was  not  between  the  company  and  the 
subscriber  for  shares,  but  between  private  persons  in  relation 
to  the  buying  and  dealing  with  shares,  when  the  contract  of 
purchase  was  alleged  to  have  been  induced  by  fraud. 

Lapse  of  time,  though  great,  was  not  the  special  element 
that  disentitled  to  relief,  but  the  change  in  conditions  was 
the  bar  on  which  stress  was  laid,  and  coupled  with  that  was 
the  dealing  of  the  purchaser  with  the  property. 

The  case  of  Aaron's  Reefs  v.  Twiss  (1896  A.  C.  273),  is 
another  illustration  in  a  different  way. 

There  the  company  had  of  its  own  motion  removed,  for 
non-payment  of  calls,  the  name  of  respondent  as  a  share- 
holder. The  Act  provided  that  a  shareholder,  in  such  case, 
remained  liable  for  such  unpaid  balances  of  purchase  of 
shares  subscribed  for. 

The  company  sued  for  the  balances,  and  the  defendant 
set  up  the  fraud  and  succeeded,  though  he  never,  in  fact, 
repudiated,  except  by  his  plea  in  answer  to  this  suit.  The 
dates  are  in  this  regard  worthy  of  notice. 

On  the  27th  of  April,  1891,  the  shares  were  declared  by 
the  company  to  be  forfeited,  and,  on  the  5th  May,  he  was 
notified  thereof.  On  the  27th  of  September,  1891,  he  was 
sued,  and  on  the  21st  of  December,  1891,  the  plea  of  fraud 
was  filed. 

It  was  urged  there,  as  here,  .that  he  was  too  late,  but, 
though  the  Court  found  that  he  had  been  put  on  inquiry  as 
far  back  as  the  previous  March  and,  as  a  matter  of  fact,  had 
formed  a  shrewd  suspicion  before  tlie  6th  of  May,  that  he 
had  been  the  victim  of  a  fraud,  the  lapse  of  time  was  of  no 
avail  in  answer  to  the  claim  for  relief  by  reason  of  the  fraud. 

Lord  Watson  thought  he  and  the  company  were,  by  the 
forfeiture  of  shares  in  May,  remanded  to  the  common  law 
right  of  rescission.     Lord  Davey  put  the  matter  as  follows : — 

"  The  company  thereby  severed  the  relation  between  them- 
selves and  the  respondent  as  shareholder,  and  the  respondent 
became  a  mere  debtor  to  the  company.     It  is  not  proved  by 
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any  evidence  that  the  respondent  had  lost  his  right  to  re- 
pudiate at  the  date  of  the  notice ;  and  I  think  that,  not  hav-  ^ 
ing  done  any  act  to  affirm  the  contract^  he  was  not  then 
bound  to  take  any  step  for  the  mere  purpose  of  getting  rid 
of  his  liability  to  pay  this  call.  But  I  aiu  also  of  opinion 
that,  if  the  appellants  had  intended  to  rely  upon  the  delay, 
they  ought  to  have  cross-examined  the  respondent  for  the 
purpose  of  ascertaining  when  he  learned  the  facts,  and  to 
have  asked  for  a  direct  finding  of  the  jury  on  the  subject. 

"Two  observations  are  called  for  by  this  case." 

Time  in  itself  is  not,  when  dissociated  from  the  peculiar 
obligations  arising  from  the  statute,  any  more  of  a  bar  to 
repudiating  for  fraud  a  contract  arising  even  out  of  a  sub- 
scription for  shares,  than  in  any  other  contract. 

The  time  here  was,  as  I  count  it,  no  greater  than  there. 

Another  observation  called  for  by  that  decision  and  re- 
mark is  that  in  the  defence  herein  no  pleading  set  up  the 
delay  or  laches,  no  contest  was  made  at  the  trial  over  any 
such  issue,  no  reason  was  asked  for  appellant's  failure  to  move 
after  he  had  repudiated  the  transaction. 

No  one,  for  the  defence,  seems  to  have  thought  of  such  a 
defence  until  at  the  close  of  the  case,  as  a  desperate  resort, 
the  leave  was  asked  to  plead  such  defences. 

Such  evidence  as,  if  attention  had  been  called  to  it, 
might  have  been  offered,  we  axe  left  to  speculate  on. 

But  we  find  that  the  respondent  swore  incidentally  to 
answering  on  other  issues,  as  follows: — 

"Q.  Did  you  ever  get  a  balance  sheet  shewing  a  state- 
ment of  the  assets  and  liabilities?  A.  Never  got  a  balance 
sheet  from  the  day  1  took  the  stock  to  the  present  day. 
They  never  advised  me  of  the  meetings,  or  one  thing  or  an- 
other; everything  was  done  in  a  hole  or  comer;  never  got  a 
statement  shewing  assets  or  liabilities  or  anything  else. 

"  Q.  Did  you  ever  get  a  statement  from  them  shewing 
their  liabilities  ?  A.  Never  got  anything  from  them ;  ignored 
me  altogether." 

And  no  reply  is  made  to  this  evidence. 

This  is  not  all,  however,  for  he  wrote,  as  already  stated, 
the  defendant,  Manchester,  who  was  president  of  the  com- 
pany, a  long  letter  on  the  19th  of  March,  1904,  in  which  the 
following  passage  occurs: — 

"  There  is  a  lot  of  other  things  I  would  like  to  tell  you, 
but  this  will  do  for  tlie  present.  I  asked  Mr.  Elkin  the  other 
day  for  the  minutes  of  the  meetings  held  since  I  bought  the 


FARBELL  v.  MANCHESTER.  303 

stocky  and  the  last  annual  reports^  but  he  told  me  he  did  not 
have  them,  they  were  at  the  mill.  I  went  there  for  them 
yesterday,  but  I  found  Mr.  Mclntyre  was  indisposed  and  not 
able  to  be  at  his  post.  I  told  Mr.  Elkin  I  did  not  want  to 
go  into  law  about  the  matter  if  I  could  help  it.  And  now 
you  will  allow  me  to  tell  you  that  the  only  thing  that  keeps 
me  back  from  putting  it  in  the  Court  is  the  minutes  and 
the  reports.  You  do  not  deserve  to  get  another  note  from 
me.  I  sent  you  three,  and  you  treated  me  with  a  great  deal 
of  disrespect  by  not  answering  either  of  them.  I  always 
thought  you  were  a  man  disposed  to  do  what  was  right. 
This  is  the  last  time  that  I  will  address  you  on  the  subject. 
If  it  costs  me  every  cent  I  am  worth  I  will  have  the  money. 
I  will  follow  you  and  Mr.  Elkin  to  the  end  of  your  tether, 
and  make  you  do  what  is  right.  If  the  stock  is  as  valuable 
as  you  represented  it  to  be,  why  not  take  it  up  yourself?*' 

The  only  answer  ever  vouchsafed  to  this  letter,  containing 
so  explicit  a  demand  for  inspection  and  explanation,  is  the 
following : — 

"  St.  John,  N.B.,  April  13,  1904. 
''Michael  Farrell,  Esq. 

"  Dear  Sir, — At  a  meeting  of  the  directors  of  the  Portland 
Boiling  Mills,  Limited,  held  yesterday,  your  letter  of  March 
19th  was  placed  before  the  board,  and,  on  motion,  *  the  presi- 
dent was  instructed  to  write  in  reply  to  Mr.  Farrell  and 
notify  him  that  the  conditions  under  which  he  took  his 
stock  have  not  been  changed.' 

"  Yours  truly, 

"  James  Manchester, 
"  President  Portland  Rolling  Mills,  Ltd.'* 

The  appellant  ran  a  risk  of  pressing  any  further  demand 
for  leave  to  inspect,  for  to  do  so  by  virtue  of  his  standing  as 
a  shareholder  might  have  waived  his  repudiation,  and  his 
persisting  further  might  have  lent  a  colour  to  the  argument 
that  his  doing  so  was  as  a  member  of  the  company. 

Am  I  to  assume  he  was  not  waiting  developments  of  evi- 
dence as  to  subscription  of  stock  by  the  directors  in  accord- 
ance with  the  representations? 

One  of  the  accusations  made  as  corollary  to  the  existence 
of  stock  holdings  by  directors,  is  that  the  directors  were  to 
have  taken  up  the  balance  of  the  new  stock  pursuant  to  an 
understanding.     Suppose  they  had  done  so  in  May  or  June, 
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would  he  have  had  much  to  complain  of  on  that  branch  of 
his  case,  even  if  so  tardy  fulfilment  had  been  effected? 

I  do  not  tliink  it  lies  in  tiie  mouth  of  a  company  that 
acted  as  this  one  did  in  its  dealings  witli  the  appellant  for 
one  moment  to  complain  of  delay  or  laches,  much  less  to 
seek  the  benefit  of  such  a  defence,  if  ever  open,  by  such  way 
of  presenting  it  as  this. 

In  addition  to  the  remark  of  Lord  Davey,  I  would  call 
attention  to  the  remarks  at  pages  240  and  241,  in  the  judg- 
ment of  the  Privy  Council  in  the  Lindsay  Petroleum  Com- 
pany case,  cited  above,  in  regard  to  the  necessity  for  pleading 
not  only  the  laches,  but  the  allegation  of  facts  intended  "to  be 
relied  upon  to  support  it,  or  shew  the  injury  that  has 
arisen  to  any  one  by  reason  of  the  imputed  delay. 

The  following  sentence  is,  mutatis  mutandis,  applicable 
here : — 

"  In  order  that  the  remedy  should  be  lost  by  laches  or 
delay,  it  is,  if  not  universally,  at  all  events  ordinarily — ^and 
certainly  when  the  delay  has  only  been  such  as  in  the  present 
case — necessary  that  there  should  be  sufficient  knowl^ge  of 
the  facts  constituting  the  title  to  relief." 

That  the  major  part  of  the  stock  was  not  held  by  direc- 
tors, the  appellant  may  well  be  held  as  knowing  from  the 
26th  January,  1904. 

But  the  important  point,  in  that  same  connection,  and 
the  allegation  of  falsehood  and  fraud  charged  in  relation 
thereto,  as  to  the  exact  nature  of  the  purpose  or  under- 
standing as  to  future  taking  up  of  theT)alance  of  the  same 
issue  by  the  directors,  as  that  of  which  the  appellant  had 
bought  part,  could  only  be  effectually  got  at  by  an  inspec- 
tion of  the  minute  books  and  stock  books. 

The  same  may  be  said  as  to  the  real  financial  condition 
in  preceding  years,  and  the  allegations  relative  thereto. 

The  appellant,  in  his  impetuosity  to  repudiate,  possibly 
had  not  fully  considered  the  necessity  for  thus  arming  him- 
self, and  I  think,  in  face  of  respondent's  way  of  treating 
him,  he  was  well  warranted  in  taking  time  after  the  13th  of 
April,  1904,  to  discover  elsewhere  or  otherwise  the  evidence, 
before  launching  on  a  sea  of  litigation. 

The  case,  though  arisisg  out  of  a  sale  of  stock,  presents 
few  of  those  characteristics  that  differentiate  the  usual  stock 
cases  cited  from  others  regarding  fraud  entitling  to  rescission, 
so  as  to  render  each  day^s  delay  strong  evidence  of  that 
promptitude  justice  in  some  cases  demands 
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The  company  was  a  kind  of  close  corporation  with  less 
than  a  dozen  shareholders  when  it  was  decided  to  offer  the 
new  stocky  and  so  little  of  that  was  sold  that  I  doubt  if  any 
changes  in  ownership  of  it  took  place  between  April  and 
December^  1904^  save  to  those  well  informed  as  to  this  claim 
as  well  as  all  else  bearing  on  the  state  of  the  company. 

The  burthen  rested  on  those  setting  up  such  an  equity  to 
plead  it  and  prove  it,  at  least  prima  facie. 

The  financial  condition  of  the  company  was  probably  in 
fact  quite  as  good  when  this  suit  was  begun  as  on  the  pre- 
vious 13th' of  April. 

No  change  for  the  worse  can  be  said  to  have  operated  on 
the  appellant's  mind  in  the  way  that  seems  to  have  happened 
in  some  cases. 

I  cannot  find  anything  to  have  intervened  during  the 
alleged  delay  in  bringing  this  action  that  would  have  entitled 
any  third  party  to  complain  of  relief  being  given  as  of  22nd 
December,  1904,  instead  of  the  14th  of  April,  preceding. 

The  circumstances  I  have  adverted  to  as  possibly  excus- 
ing more  prompt  action  seem,  when  coupled  with  default  in 
properly  raising  the  objection  to  furnish  an  excuse,  quite  as 
potent  as  in  the  Aaron's  Reefs  Case  (sup.)  or  the  McNeill 
Case  (L.  R.  10  Eq.  603),  to  repel  any  objection  on  the  score 
of  laches  when  there  is  absolutely  no  evidence  of  acquiescence. 

In  the  absence  of  authority  to  hold  mere  delay  of  itself, 
after  clear  express  repudiation  of  a  fully  paid  up  stock,  a  bar, 
I  can  see  no  reason  in  accord  with  well  understood  principles 
for  refusing  the  relief  prayed  for  here  as  against  the  company. 

Then,  is  there  a  case  made  against  the  defendant  direc- 
tors? Is  there  one  upon  which  we  can  properly  reverse  the 
learned  trial  Judge's  finding  of  fact? 

I  do  not  think  so.  It  seems  to  me,  without  being  bound 
to  all  he  may  have  said,  that  he  was  guided  in  his  considera- 
tion of  the  evidence  applicable  to  the  case  as  against  these 
individual  defendants,  by  a  correct  appreciation  of  the  law 
by  which  they  should  be  tried. 

The  quotation  he  adopts  from  Lord  Chelmsford's  judg- 
ment in  Peek  v.  Gumey  (L.  R.  6  H.  of  L.  377),  at  page  390, 
seems  supported  by  the  authorities  so  far  as  applicable  to  this 
case. 

The  agent  employed  by  these  directors  by  virtue  of  the 
resolution  entrusting  them  the  disposal  of  these  shares,  by 
his  acts  bound  the  -company.  That  the  learned  Judge  found, 
and  I  have  adopted.  It  does  not  follow,  as  a  matter  of  course 
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that  directors  appointed  by  and  on  behalf  of  their  company 
to  select  an  agent,  are  personally  responsible  for  all  that 
agent  does. 

No  case  is  made  on  the  evidence  that  the  agent  engaged 
was  so  untrustworthy  or  likely  to  resort  to  improper  means 
that  defendants  ought  to  have  been  on  their  guard. 

I  attach  no  importance  to  his  marking  the  prospectus  as 
"  private."  Whatever  he  called  it,  I  would  call  it  the  act  of 
the  ^company. 

Even  suppose  it  were  so,  and  the  issue  of  a  prospectus  was 
a  thing  likely  to  have  happened,  as  within  the  scope  of  his 
authority,  does  it  necessarily  follow  either  that  it  assuredly 
would  issue,  or  that  the  agent  in  issuing  it  would  act  dis- 
honestly ? 

The  transaction  was  not  so  large  a  one  as  to  render  re> 
sorting  to  the  circulation  of  a  printed  prospectus  a  certainty 
or  as  almost  certain  to  occur. 

Nor  could  any  one  hold  as  a  matter  of  law  these  directors 
liable  for  wholly  unauthorized  verbal  representations. 

Then,  does  the  evidence  of  knowledge  of  these  directors 
of  the  issue  and  contents  of  the  prospectus  change  their  lia- 
bility ? 

Had  it  been  clear  that  they  or  either  Iiad  been  aware  be- 
fore the  sale  to  the  appellant,  of  the  use  of  this  prospectus,  I 
should  have  been  disposed  to  hold  him  as  guilty  knowing 
the  use  to  which  his  authority  was  being  put,  and  who,  so 
knowing,  refrained  from  at  once  withdrawing  the  prospectus 
and,  if  need  be,  the  authority  of  one  so  abusing  it,  and  to  have 
held  him  liable  to  answer  for  the  consequences. 

The  dates  when  each  of  these  directors  knew  of  the  pros- 
pectus (and  I  would  not  be  disposed  to  distinguish  as  of 
course  the  date  of  knowing  of  it  from  the  date  of  reading 
it),  and  of  the  sale  of  the  stock  and  of  the  receipt  by  the 
treasurer  of  the  company  of  the  purchase  money  from  appel- 
lant, are  all  left  quite  uncertain. 

Some  of  the  most  important  of  these  dates  could  easily 
have  been  fixed.  It  is  not  fair  either  to  the  accused  or  to  the 
Court  in  a  trial  of  this  kind  to  leave  such  things  uncertain. 

This  Court  might  suspect  or  speculate,  but  could  not  act 
thereon.  In  this  case,  if  the  Court,  impressed  by  the  manneT 
and  other  things  that  lead  to  distrust  a  witness,  had  inferred 
from  some  parts  of  the  evidence  a  basis  of  fact  against  the 
defendant  Elkin,  and  been  led  by  such  an  inference,  coupled 
with  what  I  am  about  to  advert  to,  had  found  against  him. 
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I  do  not  know  that  I  should  have  felt  at  liberty  to  disturb 
the  finding. 

Manchester's  case  seems  entirely  different  in  regard  to 
these  matters  tiiat  appear  in  Elkin's  case. 

As  to  both,  however,  there  stands  on  record  an  apparent 
neglect  of  duty  such  as  (if  authority  be  needed)  Lord  Chan- 
cellor Hatherley  asserted  in  Beese  River  Mining  Co.  v.  Smith, 
L.  K.  4  H.  of  L.  64,  at  page  74,  was  imposed  on  directors 
where  a  repudiation  was  made  of  sale  of  right  to  shares  on 
the  ground  of  fraud. 

It  was-  the  plain  duty  of  the  directors,  including  these 
specially  connected  with  the  agent  accused,  to  have  investi- 
gated such  a  charge  of  fraud,  and,  if  the  charge  made  proved 
well  founded,  to  have  agreed  to  rescission  at  once. 

Elkin's  own  judgment  upon  such  a  case,  from  what  he 
tells  as  having  passed  between  him  and  the  agent,  should 
have  been  quite  enough. 

He  realized  the  impropriety  of  the  representations  made. 
Why  did  he  not  succeed  in  cancelling  such  a  transaction? 

He  was,  as  the  evidence  shews,  clear  sighted  enough  to 
know  the  impropriety  of  resting  a  sale  of  stock  on  such  a 
bt  ^is. 

Again  the  appellant  has  failed  to  present  the  evidence  of 
Avhat  took  place  at  the  board  meeting  or  meetings  which  led 
up  to  Manchester,  the  president,  writing  the  letter  of  the  13th 
of  April.  If  the  proper  spirit  that  Elkin  evinced  when  the 
prospectus  was  shewn  him  had  prevailed,  as  it  should  have 
done,  that  letter  never  would  have  been  written. 

But,  should  1,  sitting  in  appeal,  even  if  I  could  infer 
eitlier  of  these  men  were  at  the  board  meeting  that  adopted 
the  defiant  tone  and  directed  this  letter,  couple  that  with  other 
evidence  and  find  them  liable?     I  think  not. 

I  have  referred  to  these  things  at  length  instead  of  con- 
tenting myself  with  simply  adopting  the  conclusion  of  the 
learned  trial  Judge,  relative  to  the  director  defendants,  be- 
cause they  shew  that  there  was  a  ease  for  investigation  which 
rendered  it  proper  to  make  these  two  directors  parties  de- 
fendant. 

They  have  been  given  their  costs  below.  I  might  not  have 
thought  they  were  entitled  to  them  in  the  view  of  what  I 
think  was  their  duty  on  learning  of  this  complaint. 

Thev  had  a  chance  to  shew  thev  were  overborne  and  have 
not  done  so.  But  as  we  do  not,  as  a  rule,  interfere  with  the 
disposition  of  costs  the  Court  below  has  awarded,  unless  in- 
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cidentally  to  a  reversal,  the  judgment  of  the  Court  below  in 
regard  to  these  costs  must  stand. 

They  succeed  here  and  are  entitled  to  their  costs  of  appeal. 
But  I  do  not  think  they  should  be  taxed  costs  here  or  in  the 
courts  below  beyond  what  were  necessarily  incurred  in  their 
own  personal  defences.  I  do  not  find  in  the  case  any  answer 
was  made  by  defendant  Elkins — but  assume  he  had  neverthe- 
less some  costs  of  defence. 

The  general  costs  of  the  cause  throughout,  and  of  the 
appeals,  must  be  given  the  appellant  as  against  the  defendant 
compan}',  save  as  to  such  parts  thereof  as  were  occasioned  by 
the  making  of  the  directors  defendants  to  tlie  cause  and  to 
the  appeals. 

Maclennax,  J. : — I  agree  in  the  opinion  of  Mr.  Justice 
Idington. 


Eastern   Law  Reporter. 

- 

Vol,  V.  TORONTO,  JULY  15,  1908.  No.  5 

DOMINION  OF  CANADA. 

Supreme  Court.  June  15th,  1908. 

GREAT  NORTHERN  RY.  CO.  OF  CANADA  v.   FUR- 

NESS,  WITHY  &  CO. 

Coram,  Girouard,  Davies,  Idington,  Maclennan  and 
Duff,  JJ. 

Appeal — Motion  io  Quash — Security  for  Cost'f  on  Appeaf — 
Bond  —  Suffi^^iency  of  Security  under  sees.  75  and  76 
Supreme  Court  Act — Practice. 

The  judgment  of  the  Court  was  delivered  by 

Girouard,  J.  (oral). — In  this  case  the  judgment  from 
which  the  appeal  is  asserted  was  delivered  on  9th  March, 
1908;  the  notice  of  application  to  have  security  approved  on 
appeal  to  the  Supreme  Court  of  Canada  was  served  on  the 
respondents  on  30th  April,  and  this  application  was  pre- 
sented before  Mr.  Justice  Blanchet  on  5th  Mav,  within 
sixty  days  from  the  judgment  appealed  from,  as  limited  by 
Ihe  Supreme  Court  Act.  It  does  not  appear  from  the  papers 
before  the  Court  whether  or  not  the  names  of  any  proposed 
bondsmen  or  other  security  were  mentioned  at  the  time  of 
this  application;  the  learned  Judge  made  no  order  at  that 
time,  but  took  the  matter  en  delib6r6.  On  3rd  June,  the 
respondents  were  served  with  a  further  notice  that  a  bond  by 
p  guarantee  corporation  would  be  filed  as  security  for  the 
appeal  in  the  office  of  the  Clerk  of  Appeals,  at  Quebec,  on 
9th  June,  and,  on  the  latter  day,  the  respondents  appeared 
before  the  same  Judge  and  objected  to  the  security  being 
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approved  on  the  ground  that  the  time  limited  for  such  pro- 
ceeding had  elapsed.  After  hearing  counsel,  Mr.  Justice 
Blanchet,  on  the  date  last  mentioned,  approved  of  the  se- 
curity thus  oflFered. 

The  respondents  move  to  quash  the  appeal,  taking  the 
same  objection  as  was  taken  before  Judge  Blanchet,  and 
also  contending  that  the  security  approved  by  him  is  not 
the  security  contemplated  by  the  75th  and  76th  sections  of 
the  Supreme  Court  Act,  the  amount  being  insufficient  to 
stay  execution. 

The  second  objection  cannot  be  entertained,  the  amount 
being  sufficient  to  bring  the  case  before  this  Court  under 
section  75;  whether  an  execution  can  be  stayed  or  not  is  im- 
material. 

As  to  the  objection  based  on  expiration  of  time,  we  are, 
with  the  exception  of  Mr.  Justice  Idington,  of  opinion  that 
the  learned  Judge  before  whom  the  application  was  made 
on  the  5th  May,  although  he  has  made  no  express  order  to 
that  effect,  impliedly  extended  the  time  by  accepting  the 
security,  and  we  think  it  is  a  sufficient  compliance  with  the 
statute.  The  Attorney-General  of  Quebec  v.  Scott,  (34 
Can.  S.  C.  R.  282),  and  the  Halifax  Election  Casee  (37 
Can.  S.  C.  R.  601),  are  in  point. 

The  motion  is  dismissed  with  costs  fixed  at  $50. 


QUEBEC. 

June  19th,  1908. 

COURT  OF  king's  BENCH  (APPEAL  SIDE). 

GREAT  NORTHERN  RAILWAY  COMPANY  v.  FAINER. 

Coram,  Taschereau,  C.J.,  BiiANCHET,  Trenhdume, 
Lavergne  and  Cross,  JJ. 

Railway — Passenger^s  Luggage — Loss — Liabiliiy  of  Company 
for  Unchecked  Ooods — Negligence  of  Conductor — EngKsh 
Law  Discussed. 

In  appeal  from  the  judgment  of  the  Superior  Court, 
Montreal,  Fortin,  J.,  rendered  the  28th  day  of  October, 
1907.    The  action  was  taken  to  recover  the  value  of  a  suit 
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case  and  its  contents  and  an  overcoat,  the  property  of  the 
plaintiff,  which  he  lost  while  travelling  upon  the  line  of 
the  company  defendant.  The  plaintiff,  after  checking  hia 
trunk,  took  his  seat  in  the  first-class  car  of  the  train  which 
was  to  take  him  to  his  destination  at  Riviere-a-Pierre,  on  the 
defendant's  line  of  railway.  He  took  with  him  into  the  car 
his  dress  suit  case  and  its  contents,  and  his  overcoat,  and 
put  them  on  the  seat  in  front  of  him.  At  a  given  moment, 
he  wished  to  smoke,  and  as  there  was  no  smoking  compart- 
ment in  the  car  in  which  he  was  nor  in  the  other  first-class 
car,  he  went  into  the  second-class  car,  leaving  his  effects  in 
the  first-class  car.  When  the  train  reached  Grand-Mere  the 
plaintiff  continued  in  conversation  with  two  other  travel- 
lers whom  he  knew,  and  when  the  train  started  again  he 
perceived  that  the  car  in  which  he  had  left  his  effects  had 
been  detached  at  Grand-Mere.  The  conductor  of  the  train 
refused  to  stop  the  train,  but  he  telegraphed  from  the  next 
station  to  send  the  effects  back  to  Rivi6re-a-Pierre.  Another 
telegram  sent  to  another  station  on  the  line  elicited 
no  answer,  and,  finally,  after  waiting  several  days  at 
Biviere-a-Pierre,  plaintiff  returned  to  Montreal,  but  a 
thorough  search  failed  to  locate  the  missing  effects. 
The  defendant's  plea  was  that  it  was  only  respon- 
sible for  such  baggage  as  had  been  checked,  which  had  been 
entrusted  to  the  special  care  of  its  employees,  and  that  the 
f^everal  pieces  of  baggage  which  travellers  are  accustomed 
to  take  into  the  cars  with  them  where  they  take  their  seats 
are  not  entrusted  to  the  appellant's  employees  nor  under 
their  care,  and  the  appellant  claims  that  it  cannot  be  held 
responsible  for  the  loss  or  damage  of  such  effects.  The 
Superior  Court  gave  plaintiff  judgment  for  $206,  and  costs. 

Blanchet,  J.: — ^The  appellant  cites  article  1672  C.  C. 
in  support  of  its  pretensions,  and  a  very  great  number  of 
decisions  of  the  Courts  in  England  and  France,  which  are 
to  the  effect  that  railway  companies  are  not  responsible  for 
the  loss  of  hand  bags  and  trunks  and  other  similar  effects 
when  they  are  not  specially  entrusted  to  the  care  of  the 
employees  of  a  railway  or  when  they  are  not  checked. 

I  do  not  think  that  it  is  at  all  neoepsary  to  e\'prow<  ^n 
opinion  upon  this  point,  which  it  appears  to  me  has  no 
application  to  the  present  case. 

It  is  true  that  there  was  in  the  case  under  consideration 
no  special  contract  entered  into  between  the  parties,  but  the 
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appellant  by  accepting  the  price  of  the  ticket  obliged  itself, 
not  only  to  carry  the  respondent  in  safety  to  his  destination, 
that  is  to  say,  give  him  all  the  protection  possible,  but  it 
was  also  bound  and  obliged  to  carry  and  protect  his  personal 
effects,  that  is,  such  effects  as  travellers  usually  keep  with 
them  in  se  far  as  it  is  possible  for  them  to  do  so.  The 
result  is  that  if  such  effects  are  lost  during  the  journey  by 
reason  of  the  fault  or  negligence  of  the  employees  of  the 
railway  company,  the  railway  is  bound  to  pay  the  value  of 
the  lost  effects  to  the  owner  thereof. 

There  can  be  no  doubt  in  my  mind  but  that  the  effects 
which  were  lost  were  in  the  car  at  the  time  it  was  detached 
from  the  train  in  which  the  respondent  was  to  be  attached 
to  the  train  bound  for  Montreal. 

It  is  not  proved  that  the  respondent  knew  that  the  car 
would  be  detached  at  Grand-Mere,  and  the  notice  to  this 
effect  which  was  given  by  the  appellant's  employees  was 
insufficient  inasmuch  as  it  was  given  only  in  the  car  which 
was  about  to  be  detached  and  was  accordingly  not  heard 
by  the  respondent,  who  at  the  time  the  notice  was  given  was 
in  the  second  class  car. 

The  brakesman  says  that  he  first  gave  the  notice  after 
the  train  had  left  Shawinigan  Junction,  but  he  is  not  pre- 
pared to  swear  that  the  respondent  was  in  the  car  at  the 
time. 

The  same  notice  was  given  by  the  brakesman  and  by 
Ihe  conductor  when  the  train  was  arriving  at  Grand-Mere, 
but  they  both  admit  that  at  that  time  there  was  no  person 
at  all  in  the  car.  It  is  evident  that  a  notice  of  this  nature 
was  entirely  useless  and  that  it  should  have  been  repeated 
in  the  other  cars  to  which  travellers  were  in  the  habit  of 
going  to  smoke,  and,  in  any  case,  the  employees  in  charge 
of  a  train  should,  under  similar  eircumstances,  take  care 
of  any  effects  which  may  be  found  in  a  car  which  is  detached, 
as  this  one  was,  from  a  train,  either  by  putting  them  in  the 
next  car  (because  they  must  be  presumed  to  know  that  they 
>>elong  to  some  traveller),  or  by  putting  them  in  charge  of 
ihe  conductor  of  the  train  to  which  the  car  is  attached. 

In  the  present  case  neither  of  these  expedients  were 
resorted  to.  The  only  excuse  the  appellant's  employees  can 
offer  is  that  they  did  not  see  the  things. 

It  is  evident  that  if  thev  had  looked  with  a  little  more 
care  they  would  have  seen  the  things  in  the  car,  and  their 
neglect  in  this  respect  being  the  determining  cause  of  the 
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loBs  of  the  articles  in  question,  their  fault  is  sufficient  to 
render  the  appellant  liable  in  damages. 

The  conductor  of  the  Montreal  train,  to  which  the  car 
had  been  attached,  took  possession  of  the  car  at  Grand- 
Mere,  and  the  appellant  thus  came  to  be  in  possession  of 
the   respondent's   effects. 

The  conductor  of  the  train  who  either  refused  or 
neglected  to  answer  the  telegrams  which  were  sent  after 
him  respecting  the  effects,  was  also  bound  to  take  care  of  the 
effects^  and  he  is  also  in  fault,  and  the  appellant  company 
is  therefore  liable  for  the  value  of  the  effects. 

The  appeal  is  therefore  dismissed,  with  costs. 

Cross,  J.,  dissenting: — ^The  plaintiff-reepondent  deliv- 
ered his  sample  trunk  to  the  defendant  appellant  and  took 
a  check  for  it. 

He  kept  possession  of  his  suit  case  and  overcoat,  but 
instead  of  having  take  care  of  them,  he  left  them  lying 
in  the  rear  passenger  coach  and  was  sitting  in  another 
coach. 

The  suit  case  and  its  contents  and  the  other  coat  were 
loftt.  No  reason  is  shewn  why  the  appellant  should  have 
been  held  responsible  for  the  value  of  the  things  lost  while 
in  charge  of  the  respondent. 

The  judgment  recites,  as  being  negligence  on  the  appel- 
lant's part,  that  it  did  not  announce  in  the  other  coaches 
that  the  rear  coach  would  be  detached  at  Grand-Mere; 
but  the  fact  of  not  having  made  such  announcement  is  no 
reason  why  the  appellant  should  be  held  responsible  for 
the  loss  of  personal  effects  of  which  the  respondent  had 
charge,  but  of  which  he  neglected  to  take  care. 

The  appellant  contracted  to  carry  the  respondent  past 
Grand-Mere  to  Rivi6re-a-Pierre,  and  if,  by  detaching  a  coach 
M'ithout  notice  to  him,  he  had  been  left  at  Grand-Mere,  there 
would  have  been  responsibility  in  damages  on  appellant's 
part,  but  the  appellant  is  no  more  responsible  for  the  loss 
of  the  things,  which  he  left  lying  in  the  coach,  than  it  would 
be  if  the  respondent  had  left  them  lying  in  a  station  waiting 
room.  I  can  well  understand  that  in  such  a  case  as  Gamble 
V.  Great  Western  Railway  Company,  24  TJ.  C.  Q.  B.  407, 
when  passengers  are  invited  to  debark  for  luncheon,  the  de- 
fendant should  be  held  to  have  taken  charge  of  such  mov- 
ables as  would  be  left  in  the  car  while  the  passengers  were 
temporarily  absent,  but  I  consider  that  no  such  responsi- 
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bility  can  be  considered  to  have  been  assumed  by  tl>e  carrier 
who  has  no  means  of  knowing  at  what  minute  an  individual 
passenger  may  choose  to  quit  a  car. 

It  was  contended  for  the  respondent,  that  his  effects 
were  specially  pointed  out  and  entrusted  to  the  appellant 
by  notification  to  the  brakesman  and  the  conductor,  as 
the  i^rain  was  leaving  Grand-Mere.  When  this  notification 
was  given,  however,  the  train,  minus  the  detached  coach, 
was  in  motion  and  had  left  Grand-Mere  and  the  conductor 
and  brakesman  were  on  it.  The  case  consequently  remains 
the  simple  case  of  a  passenger  who  went  off  leaving  his 
chattels  behind  him  lying  in  a  car  in  use  as  a  public  vehicle. 
J  would  reverse  the  judgment. 


QUEBEC. 

June  19th,   1908. 

COURT  OF  king's  BENCH  (APPEAL  SIDE). 

DOMINION  EXPRESS  CO.  v.  RUTENBERG  et  al. 

Coram,   Taschereau,   C.J.,   Blanchet,  Trenholme, 
Lavergne  and  Cross,  JJ. 

Common  Carrier — Negligence — Liability — Bill  of  Lading — 
Contract — Protective  Conditions — Value  of  Good's  not 
Stated — Force  Majeure, 

Appeal  from  the  judgment  of  the  Superior  Court,  Mon- 
treal, Loranger,  J.,  rendered  the  29th  of  October,  1907. 
Plaintiffs  sued  to  recover  from  defendants  a  trunk  and  con- 
tents, value  $920.75,  shipped  from  Brantford  to  Winnipeg, 
and  which  were  never  delivered  at  their  destination.  A 
receipt  was  given  for  the  trunk  by  defendant's  driver.  De- 
fendant pleaded  it  was  not  responsible  for  the  value  of  the 
affects  lost,  basing  itself  on  the  special  conditions  contained 
in  the  receipt  in  question,  and,  in  any  case,  that  it  is  not  re- 
sponsible for  more  than  $50  and  costs  of  an  action  of  that 
class.  Plaintiff  answered  that  to  relieve  itself  from  re- 
sponsibility defendant  must  prove  that  the  trunk  was  de- 
stroyed by  force  majeure  and  without  any  fault  attributed 
to  defendant  or  its  employees.  The  Superior  Court  main- 
tained the  action  in  full,  with  costs. 
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Cross,  J.: — ^The  material  questions  which  arise  are 
whether  or  not  the  appellant  was  a  common  carrier  of  the 
goods  sent,  and,  if  it  wa^  such  carrier,  whether  or  not  it 
hab,  by  special  agreement,  contracted  itself  out  of  the  car- 
riers responsibility,  which,  by  the  judgment,  it  has  been 
held  to  have  assumed. 

It  is  recited  in  the  judgment  that  the  receipt  or  bill  of 
lading  was  hastily  prepared  at  the  moment  of  shipment; 
that  respondents'  agent,  McClurg,  was  not  given  time 
to  read  the  multitude  of  printed  clauses  in  it;  that  it  can 
properly  avail  for  nothing  more  than  a  mere  voucher  for 
receipt  of  the  goods,  and  that  McClurg  was  without  sufficient 
authority  to  bind  his  employers  to  the  conditions. 

It  may  be  said  at  once  that  the  case  as  put  before  us 
for  the  appellant,  if  it  is  to  succeed  at  all,  must  depend 
for  the  first  step  in  its  success  upon  this  receipt  or  bill 
of  lading  being  shewn  to  set  forth  the  contract  which  was 
actually  entered  into  and  affects  the  goods  in  question 
and  its  dealings  with  them. 

By  the  Act,  6  Edw.  VII.,  c.  4,  s.  27,  certain  provisions 
respecting  express  tolls  and  transportation  were  added  to 
the  Bailway  Act,  and  these  provisions  are  now  to  be  found 
in  sections  348  and  following  of  the  Railway  Act  in  the 
R.  S.  C.  1906.  By  s.  348  of  the  Act,  express  tolls  are 
made  subject  to  the  approval  of  the  Board  of  Railway  Com- 
missioners, and,  by  s.  352,  that  board  is  empowered  by  regu- 
lation to  prescribe  what  is  carriage  by  express. 

Section  358  of  the  Act  provides  that  no  contract  restrict- 
ing the  liability  of  any  company  charging  express  tolls  with 
respect  to  the  carrying  of  any  goods  by  express  shall  have 
any  force  or  effect  until  first  approved  by  order  or  regula- 
tion of  the  board. 

And,  in  the  same  section,  provision  is  made  that,  to 
allow  time  for  the  companies  to  comply  with  the  Act,  con- 
tracts lawfully  in  use  immediately  before  the  13th  July, 
1906,  may  continue  to  be  used  until  such  later  date  as  the 
board  might  allow. 

It  appears  that,  by  an  order  made  by  the  board  on  the 
13th  November,  1906,  it  was  provided  that  such  contracts 
might  continue  to  be  used  until  the  1st  May,  1907. 

It  was  proved  in  this  case  that  the  bill  of  lading  of  the 
trunk  in  question  was  upon  a  form  of  contract  in  use  by 
the  appellant  before  the  13th  July,  1906. 
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There  would,  therefore,  appear  to  have  been  statutory 
authority  for  the  use  of  the  form  of  contract  in  question. 
Into  this  form  there  were  inserted,  at  Brantford,  on  deliv- 
ery of  the  trunk,  from  McClurg's  dictation,  McClurg's  name, 
as  the  shipper,  "1  trunk  "  as  the  merchandise,  nothing  after 
the  words  "  said  to  contain "  and  a  pencil  stroke  between 
the  words  "  valued  at "  and  the  word  "  dollars."  Thus, 
neither  the  contents  nor  value  were  mentioned.  McClurg 
took  the  receipt,  looked  at  it,  and  later,  on  the  same  day, 
mailed  it  to  the  respondents. 

This  bill  of  lading  was  declared  upon  by  the  appellant 
in  this  case,  the  allegation  of  the  declaration  being  that  the 
shipment  was  made,  the  whole  as  appears  by  bill  of  lading 
filed  herewith  as  exhibit  No.  1.  The  plaintiff  could  not 
afterwards  repudiate  this  bill  of  lading.  The  strongest  rea- 
son which  McClurg  can  give  for  not  repudiating  the  provi- 
sions of  the  bill  of  ladings  is  that  he  was  in  a  hurry,  and 
it  is  not  a  good  reason  why  his  principals  should  have  a 
better  contract  than  the  one  he  made. 

Coming  then  to  the  consideration  of  the  actual  provi- 
sions of  the  Act,  it  appears  that  the  first  provision  relied 
upon  by  the  appellant,  is  one  to  the  effect  that  it  is  not  to 
be  held  liable  for  loss  "  except  as  forwarders  only.*'  This 
is  supplemented  by  a  subsequent  provision  to  the  effect  that 
the  appellant  in  its  business  relies  upon  the  services  of 
railwavs  and  steamboats  and  is  not  to  be  liable  for  the 
default  of  any  carrier  to  whom  the  goods  may  be  entrusted. 
The  appellant's  contention  on  this  point  cannot  prevail  in 
view  of  its  formal  undertaking  "  to  forward ''  in  the  con- 
tract itself.  To  "  forward  '*  goods  is  in  the  nature  of  a 
carriage  contract,  and  the  undertaking  to  forward  does  not 
imply  that  the  actual  carriage  is  done  by  any  other  than 
the  forwarder. 

Under  the  provisions  of  a  carriage  contract  substantially 
identical  with  the  one  now  in  question  it  was  held  by  Boyd, 
Chancellor,  and  Justices  MacLaren  and  Mabee  in  the  On- 
tario Divisional  Court  (see  James  v.  Dominion  Express 
Company,  6  Can.  Ry.  Cases  309)  in  substance,  that  the  obli- 
gations of  an  express  company  were  those  of  a  common  car- 
rier and  not,  as  was  argued  for  the  defendant,  merely  those 
of  an  agent  of  the  forwarder. 

In  the  remarks  of  the  Chancellor  is  to  bo  found  the  fol- 
lowing statement : — "  According  to  well  settled  rules  of  lib- 
eral construction  in  these  carriers'  cases,  the  agencies  they 
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employ  for  the  transaction  of  their  business  (whether  in- 
dependent lines  of  railway  or  not)  are  all  accounted  em- 
ployees, agents  or  servants  of  the  contracting  company. 
The  appellant  was,  therefore,  a  carrier/* 

The  next  provision  of  the  contract  relied  upon  by  the 
appellant,  is  to  the  effect  that  the  appellant  is  not  to  be 
responsible  for  loss  or  damage  due  to  the  act  or  fault 
of  railways  or  carriers  to  whom  the  goods  might  be  en- 
trusted, and  who,  in  the  terms  of  the  contract,  "  were  to  be 
deemed  and  taken  to  be  the  agent  of  the  person  from  whom 
the  company  received  the  property  above  described.  It 
being  understood  that  this  company  relies  upon  the  various 
railway  and  steamboat  companies  of  the  country  for  its 
means  for  forwarding  property  delivered  to  it  to  be  for- 
warded.'^ 

It  does  not.  however,  appear  in  proof  that  there  was  in 
fact  any  deliver}-  of  the  trunk  '*at  any  place  or  point 
off  the  established  routes  or  lines  run  by  the  appellant.*'  On 
Ihe  contrary,  it  appears  that  the  appellant's  messenger  con- 
tinued in  charge  of  the  goods  in  the  cars  in  which  it  con- 
tends that  the  trunk  was.  Further,  I  considei  that  the 
way  bill  produced  by  the  appellant  is  additional  evidence 
of  possession  of  the  trunk  by  the  defendant.  This  way 
bill  is  headed  "  Dominion  Express  Company  — Freight  Way 
Bill — Brantford,  Ont.,  to  Winnipeg,  Man.,**  but  it  'does 
not  have  upon  it  the  name  of  any  railway  company  or  other 
carrier.  This  condition,  therefore,  does  not  relieve  the 
appellant. 

The  next  provision  01  the  bill  of  lading  relied  upon  by 
the  appellant  is  to  the  effect  that  the  appellant  was  not 
to  be  liable  for  any  "  loss  or  damage  by  fire,  by  the  dangers 
of  navigation,  by  the  act  of  God,'*  and,  in  this  connection, 
that  appellant  pleaded  that  it  had  reason  to  believe  that  the 
trunk  and  its  contents  were  destroyed  by  spontaneous  com- 
bustion while  the  trunk  was  in  transit  and  without  any 
wrongful  act  or  fault  on  appellant's  part;  that  the  fire  was 
an  accidental  one,  which  the  appellant  was  without  power  to 
prevent,  the  trunk  and  its  contents  being  at  the  time  in  the 
possession  of  the  Canadian  Pacific  Railway  Company. 

In  fact,  it  does  appear  that  about  two  days  after  the 
,  trunk  was  shipped  a  car  load  of  express  matter  in  the  appel- 
lant's charge  was  burned  at  Cartier  while  being  drawn  by  a 
locomotive  of  the  Canadian  Pacific  Railway  Company.    It  is 
recited  in  the  judgment   that  it   is  not  proved  that  the 
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trunk  in  question  was  in  the  car  the  contents  of  which 
were  burned.  It  seems,  however,  necessary  to  come  to 
a  different  conclusion  in  view  of  the  facts  deposed  to  by 
witnesses  of  the  qualified  statement  in  the  plaintiffs*  de- 
claration and  of  the  positive  statement  in  their  attorney's 
letter  of  the  11th  December,  1906,  and  to  hold  that  the 
trunk  and  its  contents  were  in  fact  destroyed  by  fire. 

The  appellant  has  made  no  proof  of  the  fire  having  been 
caused  by  spontaneous  combustion.  The  cause  of  the  fire 
has  not  been  proved.  There  was  no  person  on  board  of  the 
car,  the  appellant  having  apparently  been  satisfied  to  have 
the  goods  go  without  other  care  than  such  as  might  be 
afforded  by  the  messenger  who  was  in  the  next  car  of  the 
same  train.  As  has  been  seen,  the  clause  imparting  exoner- 
ation of  appellant  in  case  of  loss  by  fire  is  included  in  the 
very  common  stipulation  for  exemption  from  responsibility, 
for  the  act  of  God,  war,  riot,  etc.  It  should  be  construed 
strictly  against  the  appellant,  just  as  it  was  held  in  the 
James  case  already  referred,  that  the  stipulation  to  the  effect 
that  the  defendant  "  shall  not  be  liable  for  loss,  etc.,  unless 
it  be  proved  to  have  occurred  from  the  gross  negligence 
of  the  company  or  its  servant,*'  did  not  relieve  the  carrier 
from  the  fault  of  having  transhipped  perishable  goods 
(fish),  when  in  transit,  in  an  ordinary  freight  car.  The 
appellant  in  the  present  case  pleaded  affirmatively  on  this 
point,  but  has  not  proved  its  plea. 

The  other  stipulation  of  the  bill  of  lading,  relied  upon 
by  the  appellant,  is  to  the  effect  that  "  nor  in  any  event 
shall  this  company  be  held  liable  or  responsible,  nor  shall 
any  demand  be  made  upon  them  beyond  the  sum  of  $50,  at 
which  sum  said  property  is  hereby  valued,  unless  just  and 
true  value  thereof  is  stated  herein." 

There  is  a  contradiction  in  the  evidence  between  re- 
spondents* agent,  McClurg,  who  testified  that  nothing  was 
said  about  the  value  of  the  trunk  and  its  contents  at  the 
time  of  the  shipment,  and  that  he  was  not  callfed  upon  to  de- 
clare the  value,  and  the  appellant's  driver.  Fetch,  who  tes- 
tified that  he  asked  what  the  value  was  and  that  McClurg 
answered  that  it  did  not  matter  and  that  he  was  not  going  to 
pay  express  on  valuation.  In  view  of  this  contradiction,  it 
is  held  in  the  judgment  that  the  fact  is  to  be  taken  as 
not  proved. 

It  seems  clear  if  it  be  true  that  the  evidence  of  these 
two  witnesses  proves  nothing  on  this  point,  that  the  proof 
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which  remains  is  to  be  taken  as  it  stafids,  and,  upon  the 
proof  which  remains,  it  is  manifest  that  the  value  was  not 
declared.  All  that  was  made  known  to  the  appellant  was 
that  it  was  "  1  trunk/'  which  was  found  to  have  been  heavy. 

Now,  when  the  sum  of  $920.75  is  demanded  from  the 
appellant  for  the  loss  of  this  "  1  trunk,"  "  said  to  contain 
.  .  .,"  "  valued  at  .  .  ,"  it  seems  necessary  to  conclude 
that  it  was  a  reasonable  thing  for  the  appellant  to  stipulate 
that  its  liability  would  not  exceed  $50.  The  respondents' 
position  is  not  bettered  by  the  fact  that  their  agent  McClur^c 
was  too  much  hurried  to  procure  a  proper  bill  of  lading  for 
this  valuable  shipment  of  goods.  Still  less  is  it  bettered  by 
the  fact  that  the  respondents  themselves,  although  aware 
of  this  very  common  stipulation,  relied  upon  the  common 
delusion  that  "  it  would  not  hold.'' 

Shippers  may  justly  claim  that  the  other  clauses  of  this 
form  of  contract  should  be  strictly  construed  against  the 
carrier,  for  the  reason  that  its  servants  are  usually  provided 
with  contract  forms  in  which  these  conditions  are  printed 
and  which  shippers  are  practically  coerced  into  accepting, 
the  express  agents  being  given  no  discretion  to  strike  out  or 
change  the  conditions,  but  this  stipulation  as  to  non-liabilii» 
for  more  than  $50  stands  in  a  different  light  and  can  only 
injure  those  who  neglect  to  do  a  fair  and  reasonable  thing, 
namely,  to  say  what  their  goods  are  worth. 

I  would  maintain  the  appeal  and  reduce  the  amount  of 
the  condemnation  to  $50,  with  interest,  and  costs  of  a  Cir- 
cuit Court  suit  for  that  sum,  costs  in  appeal  against  the 
respondents. 

This  is  the  unanimous  judgment  of  the  Court. 


HEW  BBTJHSWICK. 

Full  Court.  February  7th,  1908. 

DOOLEY,  ADMINISTRATRIX,  ETC.  v.   CITY  OF  ST. 

JOHN. 

Compensation  Act,  C,  S,  N.  B,  1903  c.  79 — Action  by  Widow 

— Contractor's  Servant — Liability  of   City Municipal 

Law, 

This  is  an  action  brought  (under  C.  S.  1903,  c.  79,  "  An 
Act  respecting  Compensation  to  Relatives  of  Persons  Killed 
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by  Wrongful  Act,  Neglect  or  Default),  by  the  administra- 
trix for  damages  for  the  death  of  the  intestate,  her  hus- 
band, who  was  killed  by  the  caving  in  of  an  insufficiently 
braced  trench,  which  his  employer,  under  contract  with 
ihe  defendant,  the  City  of  St.  John,  was  having  dug,  for 
the  laying  of  water  pipes.  The  work  was  being  superin- 
tended by  the  city  engineer.  The  cause  was  tried  before 
Mr.  Justice  McLeod,  and  His  Honour,  on  answers  to  ques- 
tions submitted  to  the  jury,  ordered  a  non-suit  to  be 
entered  on  the  ground  that  the  deceased  being  an  employee 
of  a  contractor  of  the  city  and  not  of  the  city,  the  contractor 
and  not  the  city  was  responsible  for  the  negligence  causing 
the  death. 

Pursuant  to  leave  reserved  motion  was  made  in  Michael- 
mas Term  last,  to  set  aside  the  nonsuit  and  enter  a  verdict 
for  the  plaintiff  for  $2,700,  the  amount  of  damages  assessed 
by  the  jury. 

D.  MuUin,  K.C.,  for  plaintiff. 

C.  N.  Skinner,  K.C.,  for  defendant. 

A  large  number  of  authorities  were  cited.  For  the 
plaintiff:  Hardaker  v.  Idle  District  Council,  (1896)  1  Q. 
B.  335;  Penny  v.  Wimbledon  Urban  Council,  (1899)  2  Q.  B. 
72;  Holliday  v.  National  Telephone  Co.,  (1899)  2  Q. 
B.  392;  Railroad  Co.  v.  Hanning,  15  Wall  (U.S.)  649;  Inde- 
maur  v.  Dames,  L.  R.  1  C.  P.  274;  Grassick  v.  City  of  Toronto, 
39  U.  C.  Q.  B.  306;  Van  Egmond  v.  Town  of  Seaforth, 
6  0.  R.  at  page  614;  Milbum  v.  Jamaica  Fruit  Co.,  (1900) 
2  Q.  B.  at  p.  551;  Bower  v.  Peate,  1  Q.  B.  D.  321;  Brown 
V.  Accrington  Cotton  Co.,  3  H.  &  C.  511;  and  Hughes  v. 
Percival,  8  App.  Cas.  443. 

For  the  defendant:— Ellis  v.  Sheffield  Gas  Co.,  2  E.  &  B. 
767;  Butler  v.  Hunter,  7  H.  &  N.  826;  Pitts  v.  Kingsbridge 
Highway  Board,  25  L.  T.  N.  S.  195;  Rapson  v.  Cubitt,  9  M. 
&  W.  710.     . 

The  judgment  of  the  Court  (Barker,  C.J.,  Hanington, 
Landry,  and  McLeod,  JJ.),  was  now  delivered  by 

McLeod,  J.: — ^This  is  an  action  brought  by  the  plain- 
tiff as  administratrix  of  her  late  husband,  John  Dooley,  who 
was  killed  by  an  accident  on  the  3rd  August,  1905.  She 
claims  damages  for  herself  and  children  for  his  death  which, 
she  alleges,  was  caused  by  negligence  of  the  defendants. 
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The  faxits  of  the  ease  may  be  shortly  stated  as  follows: 
The  defendant  desired  to  open  a  trench  on  Rodney  street,  in 
that  part  of  the  city  of  Saint  John  known  as  Carleton,  for 
the  purpose  of  laying  a  water  main  and  sewer  along  Rodney 
street  from  the  north-east  side  of  Market  place  to  the 
middle  of  Water  street,  a  distance  of  1160  feet.  Rodney 
street  is  crossed  by  Ludlow  street,  about  half  way  between 
the  Market  place  and  Watson  street.  The  water  main  was 
to  be  laid  the  whole  distance  from  the  Market  place  to 
Watson  street;  the  sewer  was  to  be  laid  from  Ludlow  street 
until  it  met  an  old  sewer  running  from  Watson  street  down 
Rodney  street ;  in  consequence  of  this  the  trench  was  to  be  a 
little  wider  between  Ludlow  street  and  Watson  street  than 
it  was  between  Ludlow  street  and  the  Market  place. 
The  defendant  had  specifications  and  plans  of  the 
work  required  to  be  done  prepared,  and  on  these  called  for 
tenders  for  the  opening  of  the  trench  and  refilling  it.  The 
tenders  were  asked  for  on  or  about  the  23rd  of  Mav,  1905. 
One  Henry  Crawford  on  the  31st  of  May,  1905,  tendered  in 
writing  for  the  work;  his  tender  was  formerly  accepted 
by  the  defendant,  and  he  was  notified  to  that  effect.  I 
should  say  that  the  defendant  was  to  lay  the  water  main  and 
sewer.  Crawford,  after  being  notified  that  his  tender  was 
accepted,  commenced  work  about  the  first  week  of  July, 
and  employed  the  men  that  he  required  for  that  purpose, 
and  among  the  men  he  so  employed  was  John  Dooley,  the 
plaintiff's  husband.  The  work  was  commenced  at  the  Mar- 
ket place  and  continued  on  up  to  and  beyond  Ludlow  street, 
and  some  fifty  or  sixty  feet  beyond  where  the  connection 
was  made  with  the  old  sewer.  When  he  reached  the  old 
sewer  he  requested,  as  was  found  by  the  jury,  that  he  be 
allowed  to  make  a  slight  deviation,  and  instead  of  carrying 
his  trench  under  the  old  sewer,  to  be  allowed  to  carry  it  up 
alongside  of  it.  The  deviation  so  made  was  very  slight.  On 
the  3rd  of  August  whilst  John  Dooley  and  other  men  were 
digging  the  trench,  some  fifty  or  sixty  feet  beyond  where 
the  connection  was  to  have  been  made  with  the  old  sewer, 
the  sides  of  the  trench  suddenly  caved  in  and  Dooley  was 
injured,  in  consequence  of  which  injuries  he  died  on  the 
same  day.  It  is  under  these  circumstances  that  the  plaintiff 
claims  damages  in  this  action.  The  case  was  tried  before 
me  with  a  jury  at  the  Saint  John  circuit  in  June,  1907.  At 
the  close  of  the  case  a  nonsuit  was  moved  for  on  the  part 
of  the  defendant  on  the  ground  that  Crawford  was  a  sub- 
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contractor  and  Dooley  was  in  his  employ,  and  the  relation 
of  master  and  servant  did  not  exist  between  him  and  the 
defendant,  and  that  the  negligence,  if  any,  was  the  negU- 
gence  of  Dooley  or  his  employer,  Crawford,  and  not  the 
negligence  of  the  defendant.  I  reserved  my  decision  until 
certain  facts  had  been  found  by  the  jury,  and  after  the 
questions  submitted  to  the  jury  had  been  answered  I 
directed  a  nonsuit  to  be  entered,  reserving  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for  herself  for  the  dam- 
ages found  by  the  jury. 

After  having  heard  the  case  argued  and  having  again 
considered  it,  I  am  of  the  opinion  that  the  nonsuit  was  right. 
No  relation  of  master  and  servant  existed  between  Dooley 
and  the  city.  Crawford  was  a  sub-contractor  of  the  city  and 
Dooley  was  a  workman  in  his  employ.  The  defendant  had 
no  control  over  him,  had  no  right  to  hire,  and  no  right 
to  discharge  him.  In  the  doing  of  the  work  by  Crawford  it 
was  his,  Crawford^s,  duty  to  see  that  the  men  employed 
by  him  were  properly  protected.  Dooley  received  his  in- 
juries in  doing  the  work  of  his  employer. 

A  great  many  cases  may  be  referred  to  on  a  question 
such  as  this,  that  is,  as  to  whether  where  work  is  let  to  a 
sub-contractor  the  employer  is  .liable  for  an  injury  to 
an  employee,  the  result  of  negligence  of  the  sub-contractor. 
The  clear  rule  is  that  when  work  is  let  to  a  sub-contractor, 
the  employer  is  not  liable  for  any  injury  that  may  happen  **» 
the  men  of  the  sub-contractor  employed  in  doing  that  work. 
If,  however,  work  is  let  to  a  sub-contractor,  the  doing  of 
which  may  cause  injury  to  the  public,  then  the  employer 
himself  is  liable. 

Lord  Blackburn  in  Dalton  v.  Angus,  6  App.  Cas.  740,  at 
page  829,  says  as  follows:  "Ever  since  Quarman  v.  Burnett, 
r  M.  &  W.  499,  it  has  been  considered  settled  law  that  one 
employing  another  is  not  liable  for  his  collateral  negligence, 
unless  the  relation  of  master  and  servant  existed  between 
them.  So  that  a  person  employing  a  contractor  to  do  work  is 
not  liable  for  the  negligence  of  the  contractor  or  his  servants. 
On  the  other  hand,  a  person  causing  something  to  be  done, 
the  doing  of  which  casts  on  him  a  duty,  can  not  escape  from 
the  responsibility  attaching  on  him  of  seeing  that  duty 
performed  by  delegating  it  to  a  contractor."  In  this  case  no 
question  arises  as  to  the  right  of  the  defendant  to  open 
this  trench,  and  the  complaint  of  the  plaintiff  is  not  that  the 
city  did  anything  wrong  in  the  opening  of  the  trench.    The 
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simple  facts  are  that  they  let  to  a  contractor  the  work  of 
opening  the  trench,  the  contractor  himself  employing  the 
men  and  dismissing  them  when  he  chose,  and  Dooley  was 
his  servant  employed  by  him  in  that  work. 

In  Rapson  v.  Cubitt,  9  M.  &  W.  710,  the  defendant,  a 
])uilder,  was  employed  by  the  committee  of  a  club  to  execute 
certain  alterations  in  the  club  house,  including  the  fitting 
of  gas  fittings.  He  made  a  sub-contract  with  B.,  a  gas  fit- 
ter, to  execute  this  part  of  the  work.  In  the  course  of  doing 
it,  through  B's  negligence  the  gas  exploded  and  injurefl 
the  plaintiff;  it  was  held  that  the  defendant  was  not  liable. 
Lord  Abinger,  C.B.,  in  giving  judgment  in  that  case  at  page 
1 13,  says :  "  The  injury  was  occasioned  by  the  negligence 
of  Bland,  who  did  not  stand  in  the  relation  of  servant  to 
defendant,  but  ;was  merely  a  sub-contractor  with  him; 
and  to  him  the  plaintiff  must  look  for  redress."  And  Parke, 
B.,  at  page  713,  quotes  with  approval  from  Quarman  v. 
Burnett  as  follows.  "The  liability  by  virtue  of  the  prin- 
ciple of  the  relation  of  master  and  servant  must  cease  when 
the  relation  itself  ceases  to  exist;  and  no  other  person  than 
ii  master  of  such  servant  can  be  liable,  on  the  simple  ground 
that  the  servant  is  the  servant  of  another,  and  his  act  the 
act  of  another;  consequently,  a  third  person  entering  into 
the  contract  with  the  master,  which  does  not  raise  the 
relation  of  master  and  servant  at  all,  is  not  thereby  ren- 
dered liable.'^  In  the  present  case  the  relation  of  master 
and  servant  did  not  exist  between  Crawford  and  the  city. 
Crawford  was  simply  contractor  to  do  work  for  the  city;  the 
relation  of  master  and  servant  did  exist  between  Dooley 
and  Crawford,  and  the  liability,  if  any  exists,  is  the  liability 
of  Crawford. 

Hardaker  v.  Idle  District  Council,  (1896)  1  Q.  B.  D.  335, 
was  cited  by  the  plaintiff,  but  when  examined  it  does  not 
pustain  the  contentions  on  her  behalf.  Lindley,  L.J.,  in 
delivering  judgment,  says  at  page  340:  "There  is  nothing 
to  prevent  them  (that  is  the  Idle  District  Council)  from 
employing  a  contractor  to  do  their  work  for  them.  But 
the  council  can  not  by  employing  a  contractor,  get  rid  of 
their  own  duty  to  other  people,  whatever  that  duty  may  be. 
If  the  contractor  performs  their  duty  for  them,  it  is  per- 
formed by  them  through  him,  and  they  are  not  responsible 
for  anything  more.  They  are  not  responsible  for  his  negli- 
gence in  other  respects,  as  they  would  be  if  he  were  their 
f«ervant.     Such   negligence   is   sometimes   called   casual   or 
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collateral  negligence.    If,  on  the  other  hand,  their  contractor 
fails  to  do  what  it  is  their  duty  to  do  or  get  done,  their 
duty  is  not  performed,   and  they  are  responsible  accord- 
ingly.^'    He  refers  to  two  cases  which,  he  says,  illustrate 
the  distinction  between  these  two  classes  of  cases;  one  is 
Keedie  v.  The  London  and  North  Western  Ry.  Co.,  4  Ex. 
244.    In  that  case  the  defendant  company  contracted  with 
certain  persons  to  build  a  portion  of  a  line  of  railway  and 
by  the  contract  reserved  to  themselves  the  power  of  dismis- 
sing any  of  the  contractor's  workmen  if  incompetent.    The 
workmen  in  constructing  a  bridge  over  a  public  highway 
negligently  caused  the  death  of  a  person  passing  along  the 
highway  underneath  by  allowing  a  stone  to  fall  on  him.    It 
was  held  that  the  company  was  not  liable,  and  Rolfe,  B., 
in  speaking  of  the  maxim,  "  qui  facit  per  alium  facit  per  se,"' 
says  at  page  255,  that  "  neither  the  principle  of  the  rule, 
nor  the  rule  itself,  can  apply  to  a  case  where  the  party 
aought  to  be  charged  does  not  stand  in  the  character  of 
employer  to  the  party  by  whose  negligent  act  the  injury  has 
been  occasioned.^'    The  other  case  is  Hole  v.  Sittingbourne 
and  Sheerness  Ry.  Co.,  6  H.  &  N.  488.     In  that  case  the 
defendant's  duty  was  to  build  a  bridge  which  would  open 
and  let  vessels  through.    They  employed  a  contractor  who 
built  a  bridge  which  would  not  open,  and  the  defendants 
wQre  held  liable.    In. giving  judgment,  Pollock,  C.B.,  at  page 
495,  says :  "  The  short  ground  on  which  my  judgment  pro- 
ceeds is,  that  this  does  not  fall  within  that  class  of  cases 
where  the  principal  is  exempt  from  responsibility,  because 
he  is  not  the  master  of  the  person  whose  negligence  or  im- 
proper conduct  has  caused  the  mischief.    This  is  a  case  in 
which  the  maxim  '  qui  facit  per  alium  facit  per  se '  applies. 
Where  a  person  is  authorized  by  Act  of  Parliament  or  bound 
by  contract  to  do  particular  work,  he  can  not  avoid  re- 
sponsibility by  contracting  with  another  person  to  do  that 
work."    The  present  case  seems  so  clear  that  it  is  scarcely 
necessary  to  refer  to  authorities  to  show  in  what  cases  the 
employer  would  be  liable,  and  in  what  cases  he  would  not 
be  liable.    It  is  simply  a  plain  case  of  a  contractor  employ- 
ing men  to  work  on  his  contract;  no  relation  whatever  of 
master  or   servant   existed   either  between   Crawford   and 
the  city  or  between  Dooley  and  the  city. 

In  Steel  v.  The  South  Eastern  Railway  Co.,  16  C.  B.  550, 
it  was  held  where  work  was  done  for  a  railway  company 
under  a  contract   the  company   were   not   responsible   for 
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injury  resulting  to  a  third  person  from  the  negligent  man- 
ner of  doing  the  work,  though  they  employed  their  own 
surveyor  to  superintend  it,  and  to  direct  what  should  be 
done.  In  the  present  ease  Dooley  was  working  in  the  trench 
doing  the  work  that  the  contractor,  Crawford,  directed 
him  to  do.  Some  reliance  was  placed  on  the  8th  condi- 
tion of  the  specifications,  which  is  as  follows :  "  The  con- 
tractor to  find  and  place  to  the  satisfaction  of  the  engineer 
all  bracing  that  may  be  needed  (in  the  judgment  of  the 
engineer)  to  prevent  the  sides  from  sliding,  and  keep  it  in 
position  until  the  said  sewer  and  water  main  shall  be  laid 
and  the  filling  sufficiently  advanced  to^ admit  of  its  removal, 
but  a  fair  price  to  be  paid  by  the  city  for  the  lumber  con- 
tained in  any  part  of  said  bracing  which  the  engineer  may 
direct  to  be  left  for  the  protection  of  said  sewer  and 
water  main,  or  for  any  other  reason." 

That  section  does  not  in  any  way  assist  the  plaintiff . 
The  defendant  was  to  lay  fhe  water  main  and  sewer,  and 
after  the  trench  had  been  fully  opened,  it  was  important 
that  it  should  be  properly  braced  so  as  to  prevent  its  sides 
from  falling  in  before  the  sewer  and  water  main  were  laid, 
or  falling  in  while  they  were  being  laid,  and  provision  was, 
therefore,  made  that  it  should  be  properly  braced. 

Dooley  was  injured  at  a  place  in  which  the  trench  had 
been  completely  excavated.  The  men  employed  by  Craw- 
ford (of  whom  Dooley  was  one)  were  doing  the  work  of 
excavating,  and  in  the  performance  of  that  work  Dooley 
received  the  injuries  from  which  he  died.  It  was  Craw- 
ford's duty  to  see  that  his  men  were  properly  protected 
whilst  engaged  in  this  work.    The  rule  must  be  refused. 

Gregory,  J.,  not  present,  and  White,  J.,  not  having 
heard  the  argument,  took  no  part. 

Rule  to  set  aside  the  nonsuit  and  enter  a  verdict  for  the 
plaintiff  refused. 


June  16th,  1908. 

GOOLD  V.  GILLIES. 
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Appeal  from  a  judgment  of  the  Supreme  Court  of  Nova 
Scotia,  reported  4  E.  L.  E.  541. 

GiROUARD,  J.: — I  concur  in  the  opinion  of  Mr.  Justice 
Davies. 

Davies,  J. : — ^The  ground  upon  which  I  would  allow  thit* 
appeal  and  dismiss  the  respondent's  counterclaim  is  that 
such  claim  was  compromised,  settled  and  satisfied  by  the 
giving  of  the  note  sued  on. 

Judgment  was  allowed  against  the  respondent  for  this 
note  and  against  that  judgment  no  appeal  has  been  taken. 

Defendant  contested  the  action  on  the  ground  that  the 
note  had  been  obtained  from  him  by  false  and  fraudulent  re- 
presentations. At  the  trial  of  the  action  he  was  granted 
leave  to  put  in  a  counterclaim  against  the  plaintiff  claim- 
ing damages  for  the  same  alleged  false  and  fraudulent 
representations  on  which  he  sought  to  defend  the  action 
on  the  note. 

In  effect  the  respondent  now  says :  "It  is  true  I  com- 
promised and  settled  appellant's  claim  against  me  on  the 
note  sued  on,  and  I  submit  without  appeal  to  the  judgment 
on  that  note  which  went  against  me,  but  such  compromise 
and  settlement  left  open  to  me  a  right  to  sue  for  dam- 
ages for  the  same  deceit  and  fraud  I  unsuccessfully  put 
forward  to  escape  liability  on  the  note,  and  did  not  operate 
as  a  compromise  and  settlement  of  the  entire  matter  about 
which  we  were  negotiating. 

I  am  quite  unable  to  accept  the  respondent's  conten- 
tion. In  my  opinion  his  claim  for  damages  for  the  nu.s- 
representation  and  deceit  on  which  he  sought  to  avoid  lia- 
bility on  the  note  was  included  in  the  settlement  and 
compromise  made  on  the  note  itself.  It  seems  perfectly 
clear  to  me  that  it  was  the  intention  of  both  parties  to 
put  an  end  to  their  then  existing  disputes  and  to  all 
possible  litigation  which  might  arise  out  of  them. 

During  the  negotiations  lasting  from  March  25th,  1904, 
till  the  giving  of  the  note  sued  on  December  2T)th,  1904,  aTid 
in  which  period  the  International  Mercantile  Agency,  for 
stock  in  which  the  original  note  was  given,  became  insolvent, 
the  following  facts  appear: 

Early  in  the   spring  of  that  year  respondent   became 
aware  that  the  stock  at  the  time  of  its  sale  to  him  belonsred 
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to  appellant  and  was  not  treasury  stock  as  represented  to 
him  when  he  bought. 

He  also  became  aware  that  the  note  he  had  given  for 
this  stock  in  favour  of  the  company  had  been  indorsed  to 
the  plaintiif  Goold.  This  information  was  conveyed  to  him 
in  the  clearest  and  most  explicit  language  by  the  company's 
treasurer,  Sterling,  in  his  letters  of  April  2nd  and  21st  and 
May  12th. 

Respondent  was  urging  by  correspondence  with  the 
officials  of  the  company  that  he  had  been  induced  to  enter 
into  the  contract  for  the  purchase  of  the  shares  sold  *o 
him  and  to  sign  the  note  given  for  the  purchase  price  by 
representatives  of  the  agent  of  the  company  who  sold  him 
the  shares  and  which  had  not  materialized.  He  was  asking 
for  a  liberal  compromise  of  the  claim  on  account  of  these 
alleged  misrepresentations,  but  affirming  that  he  did  not 
want  any  litigation.  He  learns  that  *he  stock  he  had 
bought  was  Goold  stock  and  not  treasury  stock  as  repre- 
sented to  him  when  he  bought.  It  was  open  to  him  then 
to  repudiate  the  transaction  on  the  ground  of  misrepre- 
sentation and  deceit. 

After  a  great  deal  of  correspondence  in  which  Gillies 
was  put  in  possession  of  all  the  material  facts  with  reference 
to  the  stock  and  with  respect  to  the  payment  of  the  notes, 
for  which  he  was  endeavouring  to  effect  a  compromise,  he 
succeeded  in  effecting  a  settlement,  and  on  the  4th  January, 
1905,  enclosed  to  the  plaintiff ^s  solicitors  the  notes  sued 
upon,  in  which  letter  he  says: 

"This  is  worse  than  throwing  it  into  the  sea,  as  the 
transaction  was  an  unmitigated  swindle." 

With  knowledge  that  the  representations  made  to  him 
respecting  the  stock  and  the  company  "had  not  materi- 
alized/' with  knowledge  that  the  stock  sold  him  "was  not 
Treasury  stock/'  l)ut  };elonged  to  the  plaintiff  Goold;  with 
belief  on  his  part  that  the  trans^action  he  was  settling  was 
as  he  expressed  it,  "  an  unmitigated  swindle,"  but  threats 
that  if  they  wanted  litigation  he  did  not,  but  if  "  I  must 
J  will,"  and  after  months  of  negotiation  he  settled  the  trans- 
action, got  extended  time  for  payment  and  gave  his  note 
for  the  amount  now  sued  on. 

In  my  judgment  respondent  fully  intended  at  the  time 
he  gave  this  new  note  to  suffer  the  entire  loss  of  the  amount 
of  the  claim  and  had  no  idea  of  asserting  any  claim  for 
damages  in  answer  to  or  in  reduction  of  appellant's  qlaim. 
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The  question  on  .this  branch  of  the  case  is  whether  under 
all  the  circumstances  of  the  case  the  parties  intended 
merely  to  extend  the  time  for  payment  of  the  purchase, 
money  of  the  stock  or  to  settle  by  compromise  the  matters 
in  dispute  between  them,  and  which  had  for  months  been 
carried  on  by  correspondence,  the  one  party  abandoning  his 
rights  by  reason  of  the  alleged  misrepresentations,  and  the 
other  conceding  to  him  a  substantial  concession  in  the  shape 
of  a  long  extension  of  credit.  A  careful  perusal  of  the  evi- 
dence and  correspondence  leaves  no  room  for  doubt  on  my 
mind  that  the  settlement  was  not  merely  an  extension  of 
the  time  for  payment,  but  a  settlement  also  of  any  claims 
the  defendant  might  have  arising  out  of  the  alleged  mis- 
representations. 

1  would  therefore  allow  the  appeal  and  enter  judgment 
for  the  appellant  on  the  counterclaim  with  costs. 

Idington,  J.: — In  1901  the  appellant  was  a  director  on 
the  board  of  the  Sprague  Collecting  Agency  of  Chicago  and 
also  on  the  board  of  directors  of  the  Sprague  Collecting 
\gency  of  Ontario  which  was  the  offspring,  so  to  speak,  of 
the  former. 

This  was  the  outcome  of  stock  chiefly,  if  not  altogetlier, 
acquired  by  him  from  one  McCauley,  and  as  the  appellar^t 
explains,  "with  the  distinct  understanding  that  the  busi- 
ness was  to  be  converted  into  the  Mercantile  Agency."  I 
assume  he  means  International  Mercantile  Agency  Com- 
pany now  in  question. 

I  infer,  therefore,  he  joined  forces  with  McCauley,  who 
later  on  became  the  purchaser  of  the  various  Sprague  com- 
panies and  the  remains  of  a  bankrupt  concern  of  the  sauiC 
nature. 

But  what  he  paid  for  any  or  all  to  justify  the  floatin^" 
of  a  company  with  a  capital  of  $2,000,000,  of  which  $1,200,- 
000  should  belong  to  McCauley  and  his  friends  such  as  the 
appellant,  does  not  appear. 

The  appellant  aided  in  the  promotion  by  a  eulogy  o? 
Mr.  McCauley  and  some  of  the  concerns  he  was  planning 
to  have  amalgamated  in  the  International  Mercantile 
Agency  now  in  question. 

The  appellant  was  informed  by  a  letter  of  the  18th 
January,  1902,  written  from  New  York  by  Mr.  McCauley, 
of  the  accomplishment  of  the  new  incorporation  and  its 
organization,  and  that  all  the  members  of  the  boards  of  the 
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old  Sprague  companies  had  thus  become  directors  of  the 
Dew  company.  The  appellant  recognizes  he  thereby  became 
a  director  of  the  new  company. 

The  evidence  shews  that  the  executive  committee  of  this 
latter  company  did  not  meet  very  regularly  or  often,  but 
that  the  board  of  directors  met  as  often  probably  as  they 
had  necessity  to  do  so. 

The  appellant  was,  as  a  director,  in  attendance  at,  I 
think,  all  these  board  meetings. 

He  had  as  a  result  of  the  foregoing  events,  become  a 
shareholder  of  common  stock  in  this  new  company  to  the 
extent  of  $40,000.  I  infer  as  to  a  small  part  of  it  he  was 
merely  trustee  for  some  relatives. 

He  concluded  to  sell  290  shares  of  nominal  value  of 
$29,000  of  this  stock  and  in  the  office  in  New  York  of  the 
president  McCauley  on  the  18th  December,  1902,  arranged 
with  him,  who  was  selling  stock  of  the  compan]^  through  its 
Agents,  to  sell  this  for  him.  He  named  no  price.  He  fixed 
no  commission. 

He  never  paid  any  commission  though  the  agent  selling 
got  on  those  sales  four  per  cent  from  the  company. 

He  says  he  indorsed  a  transfer  of  this  stock  and  handed 
it  to  McCauley.  But  we  are  not  favoured  with  the  produc- 
tion of  these  documents  or  any  writing  up  to  that  time 
shewing  what  the  transaction  really  was  save  the  following 
receipt : 

International  Mercantile  Agency. 
346  Broadway,  New  York. 
Office  of  the  President. 

Received  of  E.  L.  Goold  twenty-nine  thousand  ($29,- 
000.00)  common  stock  to  be  sold  on  his  account. 

Sgd.  T.  N.  McCauley, 
December  18,  1902.  President. 

The  president,  to  whom  I  infer  appellant  trusted,  though 
not  blindly,  everything,  sold  these  shares  along  with  others 
of  his  own  and  of  the  company,  by  and  through  the  agents 
of  the  company  for  such  purposes  of  sale. 

I  do  not  think  the  appellant  is  done  any  injustic*?  in 
assuming  not  only  that  he  knew  what  was  being  done,  but 
that  it  was  because  he  knew  Mr.  McCauley  had  adopted  « r 
was  about  to  adopt  the  method  he  did  of  mixing  the  sales  of 
company  stock  with  his  own  for  the  purpose  of  disposing 
of  his  own  shares,  of  which  these  had  but  recentlv  formed 
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a  part,  that  the  appellant  entrusted  him,  as  president  bs  i! 
noted,  on  the  face  of  the  transaction,  with  such  propoe*d 
sales  of  290  shares  of  common  stock. 

These  shares  were  accordingly  sold  by  one  of  the  com- 
j:any^s  agents  who  admits  not  that  he  acted  fraudulently,  but 
that  he  made  the  false  representation  found  by  the  Court 
below  to  have  been  made  as  the  result  of  the  method  adopted 
of  handling  the  business. 

The  appellant  received  not  from  the  man  McCauley,  but 
from  the  auditor  of  the  company,  a  letter  dated  28th  Febni- 
ary,  1903,  enclosing  a  cheque  for  $11,702,  being  the  balance 
cf  proceeds  of  sale  and  the  note  of  the  respondent,  with 
other  notes  and  a  voucher  to  be  signed  and  returned. 

This  letter  contains  the  following  paragraph: 

"  You  will  notice  that  the  total  of  Mr.  Lefurgey^s  notes 
makes  more  than  the  amount  due,  but  this  was  in  payment 
of  some  preferred  stock,  and,  finding  it  impossible  to  separ- 
ate these  notes,  we  send  them  to  you.  Also  the  one  of 
R.  C.  Wetmore  for  $2,000  was  made  in  pajrment  for  both 
preferred  and  common,  and  as  it  was  impossible  to  divide 
this  note  we  have  also  sent  it.'^ 

It  hardly  lies  in  the  mouth  of  the  appellant,  who  got 
that  letter,  to  assume  and  claim  he  did  not  know  and  could 
not  be  held  responsible  for  McCauley's  methods.  Moreover, 
a  was  his  duty  as  a  director  to  have  seen  that  such  things 
as  happened  should  not  have  had  a  possibility  of  happening. 

The  appellant  was  clearly  liable  for  deceit  and  I  hold  him 
so,  without  relpng  on  the  foregoing  further  than  to  find 
therefrom  that  he  clearly  profited  by  a  false  statement  made 
in  the  course  of  his  (appellant's)  business,  and  which  state- 
ment had  in  it  the  necessary  qualities  of  falsity  to  make  it 
ihe  subject  of  an  action  for  deceit  and  was  to  the  detriment 
of  another — I  think  he  falls  within  the  principles  upon  which 
the  Privy  Council  proceeded  in  the  case  of  McKay  v.  The 
Commercial  Bank  of  New  Brunswick,  L.  R.  5  P.  C.  394. 

But  the  foregoing  history  and  inferences  are,  though 
not  all  necessarv  to  fix  liabilitv,  useful  to  have  in  mind  as 
lights  upon  the  alleged  evidence,  which  the  correspondence 
it  is  claimed  furnishes  of  a  defence,  of  accord  and  satis- 
faction. 

It  is  urged  that  by  a  renewal  by  this  respondent  of  his 
promissory  note  given  for  this  stock  and  the  extension  pf 
time  he  got,  such  a  defence  of  accord  and  satisfaction  is 
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made  out  and  is  a  complete  answer  to  the  claim  set  up  by 
way  of  counterclaim  for  the  deceit  referred  to  above. 

There  is  no  plea  to  the  counterclaim  making  any  such 
defence  to  it. 

There  never  was  a  bargain  to  forego  any  action  of  deceit. 

There  never  was  put  before  the  appellant's  mind,  much 
less  set  up  by  him,  a  cause  of  action  for  deceit  from  which 
he  sought  a  release,  when,  and  as  part  of  the  dealing  whereby 
he  sought  a  confirmation  of  the  sale.  He  never  condescends 
to  notice  such  charges  as  were  made. 

There  never  was  present  to  the  respondent's  mind  when 
writing  the  letters  he  did  such  a  case  as  the  foregoing 
presents.  I  fail  to  see  how  we  can  find  what  those  concerned 
never  supposed  they  were  agreeing  to,  was  agreed  to. 

The  respondent  certainly  used  very  emphatic  language 
as  to  the  company  and  the  value  of  what  he  was  getting  by 
having  given  his  note  and  giving  the  renewal  secured  as  it 
was.  But  it  was  all  quite  consistent  with  his  entire  ignor- 
ance of  the  relations  between  the  appellant  and  McCauley 
»nd  the  appellant  and  the  company  and  this  appellant's 
intimate  knowledge  of  the  dealings  of  both. 

It  is  to  be  observed  that  what  was  presented  to  the  res- 
pondent's mind  was  that  he  had  merely  got  the  shares  of 
another  stockholder  who  for  aught  that  appears  might  have 
been  victimized  as  he.  had  been,  or  might  in  truth  have 
bought,  but  had  not  yet  paid  for,  actual  treasury  stock,  and 
thus  was  getting  rid  of  it  and  so  substituting  the  respondent 
and  after  all  giving  respondent  treasury  stock. 

For  aught  he  knew  appellant  was  an  endorsee  for  value 
without  notice  of  any  fraud.  He  had  given  his  note  to 
the  company  and  it  was  endorsed  by  the  company  to  the 
appellant.     Such  was  the  face  of  the  transaction. 

There  is  in  law  on  the  facts  no  release  of  the  action  of 
deceit  that  had  enured  to  the  respondent  and  for  which  he 
has  judgment  on  his  counterclaim,  though  what  happened 
may  have  been  as  held  an  answer  to  the  claim  for  rescission. 

The  adroit  suppression  of  the  appellant's  position  as  a 
director  and  represeilting  him  merely  as  a  stockholder  when 
explaining  how  he  came  to  get  the  respondent's  note  would, 
1  incline  to  think,  have  made  it  difficult  to  have  upheld  an 
express  release  of  the  action  of  deceit  if  such  had  been  got 
under  all  the  facts  and  circumstances  I  have  referred  to. 
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I  think,  if  the  able  man  of  business  I  take  him  for  on 
the  evidence,  that  the  appellant  (whatever  his  position  may 
have  been  at  the  outset  or  earlier  stages)  had  by  this  time 
of'  renewal  got  so  much  light  as  to  the  probable  fate  of  the 
company  and  the  causes  of  its  fate  ss  to  have  rendered  his 
duty  towards  the  respondent  as  a  director  and  otherwise 
to  think  twice  before  pressing  such  a  claim  and  involving 
others  as  sureties  without  disclosing  the  facts. 

I  think  the  appeal  should  be  dismissed  with  costs. 

Maclennan,  J.,  concurred  in  the  above  judgment. 

Ik 

Duff,  J.:— In  Cornfoot  v.  Fowke  (6  M.  &  W.  358),  it 
was  said  by  Rolfe,  B.,  at  page  370,  that: 

"  Or  if  the  defendant  purposely  employed  an  agent  ig- 
norant of  the  truth  in  order  that  such  agent  might  inno- 
cently make  a  false  statement  believing  it  to  be  true,  and 
might  so  deceive  the  party  with  whom  he  was  dealing,  he 
would  be  guilty  of  a  fraud.*' 

By  Alderson,  B.,  at  page  372: — 

"  It  is  said  that  this  will  open  a  door  to  fraud  by  ena- 
bling parties  in  the  situation  of  this  principal,  themselves 
conscious  of  objection  to  their  premises,  to  appoint 
agents  who,  unconsciously,  may  make  misrepresentations  to 
the  injury  of  third  persons.  This  does  not  follow.  If  the 
fact  could  be  shewn  it  would  be  fraud  on  the  part  of  the 
principal  with  such  a  motive  to  appoint  such  an  agent." 

And  by  Parke,  B.,  at  page  373: — 

"  It  must  also  be  admitted  that  if  the  plaintiff  not  merely 
knew  of  the  nuisance,  but  purposely  employed  an  ignorant 
agent,  suspecting  that  a  question  would  be  asked  from  him, 
and  at  the  same  time  believing  or  suspecting  that  it  would, 
by  reason  of  such  ignorance,  be  answered  in  the  negative, 
the  plaintiiT  v.oiild  unquestionably  be  guilty  of  a  fraud  .  .; 
for  then  the  representation  of  the  agent,  which  he  in- 
tended to  bo  made,  would  be  the  same  as  his  own;  and  his 
own  representation,  coupled  with  a  knowledge  of  its  false- 
hood, would  doubtless  be  a  fraud." 

These  observations  were  quoted  with  approval  in  Lud- 
gater  v.  Love,  (44  L.  T.  N.  S.  at  page  696),  by  Brett, 
L.J.,  and  in  substance  re-stated  by  Ix)rd  Selborne,  in  the 
same  case  at  page  697;  and  there  is  nothing  in  Derry  v. 
Peek  (14  App.  Cas.  337),  which  conflicts  with  them.  The 
principle  thus  sanctioned  by  such  eminent  authority  seems 
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to  me,  after  a  careful  examination  of  the  whole  evidence, 
to  fit  precisely  the  facts  disclosed  by  it  as  touching  the  re- 
sponsibility of  McCauley  for  the  representations  of  his 
agents. 

That  Gillies  suffered  damage  by  reason  of  his  subscrip- 
tion seems  to  be  quite  clear.  The  company  went  into  liquid- 
ation in  August,  1904,  and  that  circumstance,  taken  with 
the  other  facts  disclosed  in  the  evidence,  are  quite  sufficient, 
in  my  opinion,  to  lead  to  the  conclusion  that  the  shares 
which  Gillies  purchased  were  not  at  the  time  he  purchased 
thfem  worth  what  he  paid  for  them.  The  fraud  for  which 
Goold  is  responsible,  having  been  a  material  inducement 
leading  Gillies  to  enter  into  the  purchase  of  the  shares,  the 
measure  of  damages  is  the  difference  between  the  purchase 
price  and  the  value  of  the  shares  (that  is  to  say,  a  fair 
price  for  them),  at  the  time  of  the  purchase.  Davidson  v. 
TuUoch,  (3  Macq.  783);  Arkwright  v.  Newbold,  (17  Ch.  D. 
312). 

The  only  serious  difficulty  arises  upon  the  contention 
of  the  appellants  that  Gillies  has  released  his  right  of  ac- 
tion. The  contention  is  based  upon  the  correspondence 
which  passed  between  him  and  the  appellants'  solicitors 
before  the  execution  of  the  note  sued  upon — which  was 
given  in  renewal  of  the  note  of  February,  1903.  Now  it  is 
plain  that  Goold  insisting  on  holding  Gillies  to  his  bargain, 
Gillies  might  after  the  dscovery  of  the  fraud  affirm  the 
bargain  by  renewing  his  note  or  paying  it  and  still  retain 
his  right  to  sue  for  deceit.  Houldsworth  v.  City  of  Glasgow 
Bank,  (5  App.  Cas.  at  page  323);  Kerr  on  Fraud,  352; 
Lindley  on  Companies,  (583;  Arnison  v.  Smith,  (41  Ch.  D. 
369,  372,  378).  In  his  action  for  deceit  the  respondent  can 
recover,  as  I  have  mentioned,  only  the  difference  between 
the  value  of  the  shares  at  the  time  of  his  purchase  and  the 
purchase  price;  and  that  right  of  action  is  not  displaced 
merely  because  he  has  precluded  himself  from  resisting  an 
action  for  the  latter.  The  waiver,  in  a  word,  of  his  right 
to  set  up  the  fraud  in  answer  to  this  last  mentioned  action, 
does  not  by  any  rule  or  implication  of  law  import  a  satis- 
faction of  his  substantive  right  of  action  for  damages. 

The  appellant  can,  consequently,  sacceed  in  this  conten- 
tion only  by  shewing  that  this  cause  of  action  has  been  re- 
leased. In  this,  I  think,  he  fails.  His  contention  is  that 
Gillies,  in  December,  1904,  after  the  note  of  February,  1903, 
was  overdue  applied  for  an  extension  of  time  which  the 
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appellant  granted  by  accepting  in  renewal  of  that  note  a 
fresh  note  payable  some  months  later;  and  the  consideration 
for  this  extension  of  time  as  shewn  by  a  correspondence  be- 
tween Gillies  and  the  appellants'  solicitors,  was  the  release 
of  Gillies  from  all  liability  in  respect  of  Gillies's  purchase, 
including  the  claim  now  in  question. 

I  will  state  briefly  why  I  am  unable  to  accept  the  con- 
tention that  the  correspondence  referred  to,  discloses  any 
agreement  having  the  effect  mentioned.  First: — ^There  are 
the  concurrent  findings  of  the  two  Courts  below  that  the 
appellant  was  not,  when  he  executed  the  note  of  December, 
1904,  aware  of  the  fraud  practised  upon  him. 

These  findings,  it  is  true,  seem,  at  first  sight,  inconsist- 
ent with  some  earlier  letters  (which  are  in  evidence),  be- 
tween Gillies  and  the  secretary  of  the  company  shewing  that 
Gillies  was,  months  before  the  execution  of  the  note  of 
December,  1904,  informed  that  the  shares  allotted  to  him 
had  been  Goold's.  But  the  learned  trial  Judge  and  the 
Court  ,of  Appeal  accepted  Gillies's  testimony  that  this 
statement  made  no  impression  upon  him,  partly  because  of 
his  pre-occupation  with  other  affairs  and  partly  because  he 
thought  the  writer  of  the  letter  was  endeavouring  to  mis- 
lead him;  and  that,  in  spite  of  it,  he  remained  under  the 
belief  that  the  shares  were  what  they  had  been  represented 
to  be  at  the  time  of  the  purchase. 

Moreover,  it  is  quite  clear  that  he  was  not  aware  at  the 
time  of  the  execution  of  the  note  of  December,  1904,  of  the 
real  character  of  McCaulev's  fraud.  He  did  not  know  until 
months  aftterwfi^frds  ;bhat  McCauley  and  his  co-directors 
(under  the  cover  of  the  company's  name,  and  under  the 
pretence  of  allotting  to  subscribers  the  company's  unissued 
capital,  and  under  the  further  pretence  that  in.  receiving 
the  subscribers'  payments  they  were  acting  on  behalf  of  the 
company),  had  been  getting  rid  of  their  own  shares  and 
appropriating:  the  proceeds  of  the  subscriptions  in  payment 
of  them, — and  that  he,  Gillies,  had  been  one  of  the  victims 
of  this  imposition. 

In  these  circumstances,  it  would  not  be  sufficient  to 
support  this  contention  I  am  considering,  that,  in  the  letters 
relied  upon,  there  should  be  found  language  sufficiently 
comprehensive  in  its  broadest  sense  to  extend  to  a  right 
of  action  for  deceit  as  against  Goold.  Once  it  appears 
that  Gillies  was  not  acquainted  with  the  facts  of  the  fraud 
in  respect  of  which  the  present  claim  is  made,  the  appellant 
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h  bound  to  make  out  that  an  intention  is  manifested  by  the 
correspondence  to  include  within  the  composition  any  such 
rights  of  action,  whether  then  known  or  not  known  to  exist; 
and  the  question  is,  whether,  fairly  read  in  the  light  of  all 
the  circumstances,  the  correspondence  shews  that  such  was 
Ihe  intention  of  the  parties.  I  confess,  with  the  highest 
respect  for  the  views  of  others,  that*  to  my  thinking,  that 
question  must  very  plainly  be  answered  in  the  negative; 
and,  consequently,  that  it  would  be  repugnant  to  funda- 
mental principles  to  give  effect  to  the  language  of  the 
letters  in  the  sense  for  which  the  appellant  contends. 

The  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 


QTTEBEC. 

June  19th,  1908. 

COURT  OF  king's  BENCH  (APPEAL  SIDE). 

LAITRIN  V.  GINN. 

Coram,  Taschereau,  C.J.,  Bosse,  Trenholme,  Cross 
and  Bruneau,  ad  hoc,  JJ. 

Sale  of  Ooods — Collection  of  Stamps — Contract — Breach — Ac- 
tion— Plea  of  Goods  Stokn  without  Vendee's  Fault, 

Appeal  from  the  judgment  of  the  Superior  Court,  Ot- 
tawa, rendered  the  6th  November,  1907.  Plaintiff,  a  stamp 
merchant,  mailed  from  London,  England,  to  defendant,  at 
his  address  at  Gatineau  Point,  Que.,  some  31  sheets  of 
stamps,  used  and  unused,  for  the  price  of  $1,217.61,  in  sev- 
eral instalments,  the  last  of  which  were  received  by  defend- 
ant on  or  about  the  5th  September,  1906.  The  stamps, 
plaintiff  alleges,  were  sent  on  approval,  and  thereby  became 
the  property  of  defendant,  and  defendant  having  failed 
to  return  the  same,  is  liable  for  the  price;  that  the  rights 
of  the  plaintiff  are  governed  by  the  law  of  England,  and 
that  by  the  law  of  England,  as  well  as  by  the  law  of  the 
province  of  Quebec,  defendant  became  the  owner  of  the 
stamps  on  receipt  of  same,  and  became  and  is  bound  to  pay 
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said  price,  by  reason  of  his  failure  to  return  said  stamps 
forthwith  upon  inspection.  Defendant  pleaded  a  categorical 
denial,  and  further  that  the  stamps  reached  his  domicile 
in  his  absence;  and  upon  his  return,  before  the  delay  had 
elapsed  for  him  to  accept  and  keep  them,  defendant's  prem- 
ises, and  his  safe  in  which  the  stamps  were  lodged  for  safe- 
keeping, were  entered  and  destroyed  by  burglars  without  any 
fault  or  negligence  on  his  part,  and  the  stamps  stolen  and 
taken  away,  for  which  defendant  is  not  responsible,  and  the 
risk  and  loss  is  upon  the  plaintiff,  and  defendant  is  not 
hable  for  the  amount  claimed.  The  judgment  gave  plain- 
tiff $810.64,  holding  that  the  contract  was  made  and  com- 
pleted in  England  and  was  to  be  interpreted  according  to 
its  laws  and  customs;  and,  according  to  the  uncontradicted 
evidence  of  two  barristers  and  three  experts  from  Lon- 
don, England,  defendant  was  responsible  towards  plaintiff. 

Taschereau,  C.J. : — ^There  never  was  a  contract  of  sale 
between  the  parties  relative  to  the  stamps  sent  by  the  re- 
spondent from  London,  England,  to  the  appellant  at  Gatin- 
eau  Point,  Quebec;  that  the  latter  had  simply  made  known 
to  respondent  his  intention  of  buying  a  certain  quantity 
of  stamps,  if,  after. examination,  he  was  of  the  opinion  to 
conclude  the  sale ;  that  thereupon  respondent  sent  appellant 
the  stamps  in  question  and  appellant,  after  receiving  them, 
took  the  care  of  a  bon  pere  de  famille  of  the  stamps 
and  deposited  them  in  a  place  of  safe  keeping;  that  some 
days  afterwards  the  appellant's  house  was  broken  into  by 
l.urglars,  who  broke  open  the  receptacle  containing  the 
stamps  and  took  them,  as  well  as  other  things  belonging  to 
appellant;  that  despite  the  efforts  of  the  officers  of  the  law, 
the  burglars  were  never  caught  and  the  stamps  never  re- 
covered. 

The  appellant  had  a  reasonable  time  within  which  to 
examine  the  said  stamps  and  make  known  to  respondent  his 
intentions  respecting  them;  it  was  during  this  reasonable 
time  that  the  stamps  were  stolen;  the  appellant  is  not  in 
fault  and,  under  the  circumstances,  the  loss  of  the  stamps 
must  be  supported  by  respondent,  who  always  remained 
owner  of  the  stamps,  and  not  the  appellant,  who  took  all  the 
required  care  and  who  was  not  in  fault. 

The  appeal  is  allowed,  with  costs,  and  the  judgment  of 
the  Superior  Court  is  reversed  and  plaintiff's  action  is  dis- 
missed with  costs. 
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Trenholme  and  Cross,  JJ.,  dissented  from  the  judg- 
ment of  the  majority  of  the  Court. 


NEW  BBUHSWICK. 

Fill  Court.  April  30th,  1908. 

REX  V.  EBBETT,  Ex  parte  SMITH. 

Debtor  and  Creditor — Disclosure  Order — C.  S.  N.  B.  1903  c. 
ISO — Discharge  of  Debtor  from  Arrest — Certiorari. 

An  order  made  in  disclosure  bv  A.  W.  Ebbett,  Clerk  of 
the  Peace,  Queen^s  County,  under  the  provisions  of  chapter 
130,  Con.  Stat.  1903,  discharging  from  arrest  and  im- 
prisonment one  Connor,  the  defendant  in  a  suit  between 
Smith  plaintiff  and  Connor  defendant,  was  removed  into 
this  Court  bv  certiorari,  and  motion  to  make  absolute  the 
rule  nisi  to  qua^h  this  order  was  argued  on  16th  instant. 

J.  R.  Dunn  shewed  cause  against  the  rule  nisi  to  quash 
and  contended  that  the  facts  shewed  that  the  officer  exer- 
cised a  reasonable  discretion,  and  the  Court  would  not  inter- 
fere, and  cited  R«x  v.  Carleton,  ex  parte  Akerley,  37  X. 
B.  R.  at  page  17,  and  Murray  v.  Moffat,  19  N.  B.  R.  481. 

W.  A.  Ewing,  in  support  of  the  rule  nisi. 

The  judgment  of  the  Court  (Barker,  C.J.,  Haning- 
TON,  Landry,  McLeod,  Gregory  and  White,  JJ.),  was 
now  delivered  by 

Landry,  J.: — ^This  is  a  matter  of  disclosure  and  dis- 
charge from  arrest  and  imprisonment  under  Consolidated 
Statutes,  1903,  c.  130. 

The  plaintiff  in  the  suit  of  James  C.  Smith  v.  N".  Dexter 
Connor  caused  a  bailable  writ  to  be  issued  against  the  de- 
fendant for  $1,200,  dated  13th  April,  1907.  On  the  16th 
April,  1907,  the  defendant  was  arrostorl  by  virtue  of  this 
writ  and  gave  bail.  On  the  22nd  of  April  the  plaintiff  was 
served  with  a  notice  of  disclosure  returnable  before  the 
clerk  of  the  peace  for  the  county  of  Queens  on  the  29th 
day  of  April.     On  this  latter  day  the  defendant  was  exam- 
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ined  before  the  clerk  of  the  peace,  both  sides  being  repre- 
sented by  counsel,  and  on  the  6th  day  of  May  the  clerk  of 
the  peace  made  an  order  discharging  the  defendant  from 
arrest  and  imprisonment  and  directing  the  bail  bond  to  be 
given  up  and  cancelled.  A  rule  absolute  to  quash  this  order 
of  discharge  and  the  order  for  cancelling  the  bail  bond  is 
now  being  asked  for  from  this  Court.  The  grounds  taken 
are : — 

1st.  That  the  defendant  transferred  before  his  arrest 
property  with  intent  to  defraud  the  plaintiff. 

2nd.  That  after  his  arrest  he  gave  preference  to  another 
creditor. 

At  the  disclosure  the  defendant  was  examined  as  was 
also  the  plaintiff.  The  acts  of  the  defendant  relied  on  for 
shewing  a  fraudulent  transfer  and  undue  preference  were: 

(a)  That  on  the  day  before  his  arrest  he  gave  a  mort- 
gage to  a  creditor  of  his  real  estate,  and  sold  to  the  same 
creditor  on  the  same  day  his  personal  property  for  $1,400. 

(b)  That  about  the  time  of  his  arrest  he  owned  real 
estate  worth  about  $1900,  that  he  gave  a  deed  of  part  of  it 
worth  about  $1,500  to  his  wife,  and  that  he  then  gave  his 
<  reditor  a  mortgage  on  both  the  pieces  of  property,  his  wife 
joining  in  the  mortgage.  The  evidence  discloses  that  the 
defendant  was  indebted  to  a  Mr.  Wood  for  about  $4,000, 
that  Mr.  Wood  desired  security;  that  to  secure  and  partly 
pay  him  the  defendant  sold  to  him  his  personal  property  for 
$1,400,  and  mortgaged  his  real  estate  as  above  stated. 
These  transactions  were  done  very  shortly  before  his  arrest. 

In  section  7  of  chapter  130  are  found  these  words: 
"...  if  satisfied  that  the  disclosure  is  a  full  one, 
and  that  the  defendant  has  not  transferred  any  property 
intending  to  defraud  the  plaintiff,  or  since  his  arrest  given 
any  preference  to  any  other  creditor,  may  by  order  dis- 
charge the  debtor  from  arrest  and  imprisonment  .  .  ."' 
These  words  include  the  matter  to  which  objection  is 
raised  in  this  application.  Under  the  Act  the  defendant  is 
entitled  to  his  discharge  (all  preliminary  steps  having  been 
duly  taken)  when  the  clerk  of  the  peace  or  other  official  auth- 
orized to  hear  the  evidence,  and  adjudicate  upon  it,  is  satis- 
fied that  the  disclosure  is  a  full  one  and  the  defendant  has 
not  transferred  any  property  intending  to  defraud  the  plain- 
tiff, or  since  his  arrest  given  any  preference.  The  statute 
makes  in  this  case  the  clerk  of  the  peace  the  judge  of  the 
ovidenco,  of  the  credibility  of  the  witnesses,  and  what  their 
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testimony  proves.  He-  having  passed  on  the  evidence,  the 
fulness  of  which  is  not  objected  to,  and  his  finding  appear- 
ing to  be  supported  by  the  testimony  given,  I  do  not  think 
this  Court  should  disturb  it.  He  was  satisfied  that  no  trans- 
fer of  property  had  been  made  by  the  defendant  with  intent 
to  defraud  the  plaintiff.  That  finding  appears  to  be  borne 
cut  by  the  account  given  in  evidence  of  the  transaction  had 
a  very  short  time  before  his  arrest.  If  he  was  indebted  to 
Wood,  and  the  clerk  of  the  peace  must  .have  so  found,  the 
fact  of  his  owing  the  plaintiff  at  the  same  time  would  not 
prevent  him  in  law  paying  Wood  or  securing  him  his  pay,  if 
Ihere  was  no  intent  in  the  transaction  to  defraud  the  plain- 
tiff. Such  a  transaction  as  is  detailed  in  the  evidence  of 
the  passing  over  personal  property  in  part  payment  of  a  just 
debt  and  of  mortgaging  real  estate  to  secure  the  balance  of 
such  debt,  may  and  can  be  done  with  honesty  of  purpose  and 
in  accordance  with  the  legitimate  carrying  on  of  ordinary 
business.  The  fact  of  the  real  estate  having  first  been 
deeded  to  his  wif^  does  not  in  itself  necessarily  involve 
fraud.  It  is  in  proof  that  the  wife  was  equitably  interested 
in  the  real  estate  deeded  to  her  to  the  extent  of  $500.  By 
the  transaction  Wood  is  secured  in  what  the  clerk  of  the 
j^eace  found  to  be  an  honest  debt;  the  wife  is  placed  in  a 
position  to  be  able  to  redeem  the  property  by  being  given 
the  equity  of  redemption  and  no  fraud  is  apparent  on  the 
face  of  the  proceedings.  In  his  finding  that  after  his  arrest 
the  defendant  gave  no  preference  to  another  creditor,  the 
clerk  of  the  peace  is  supported  by  the  evidence,  and  I  can 
see  no  evidence  offered  on  which  to  base  a  finding  the  other 
way.  The  testimony  to  which  one's  mind  can  be  drawn  to 
question  the  finding  of  the  clerk  of  the  peace  on  this  point  is 
that  given  of  Wood  having  taken  after  the  arrest  of  the  de- 
fendant corporal  possession  of  the  personal  property  sold  to 
him  by  the  defendant  before  the  arrest.  The  defendant 
swore  that  when  he  sold  the  personal  property  the  day  be- 
fore his  arrest,  he  told  Wood  that  he  gave  him  possession 
and  that  he  took  a  receipt  for  the  price  agreed  upon  as 
part  payment  of  the  debt  due  him,  W\)od,  and  that  ho  then 
had  no  knowledge  that  he  was  going  to  be  arrested,  nor 
did  he  then  know  that  he  was  indol)ted  to  the  plaintiff. 
The  plaintiff  swore  that  he  had  caused  the  arrest  because 
he  had  found  out  that  the  defendant  was  trying  to  sell  his 
honses,  confirming  the  view  that  negotiations  for  a  sale  of 
the  personal  property  were  being  had,  even  if  not  completed, 
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before  an  arrest  was  decided  upon.  To  strengthen  the 
evidence  of  the  bona  fides  of  the  sale,  no  proof  was  offered 
to  throw  doubt  on  the  reasonableness  of  the  price  received 
for  the  personal  property.  For  these  reasons  the  rule  nisi 
will  be  discharged. 

Kule  nisi  to  quash  discharged. 


DOMUnOH  OF  CANADA. 

Supreme  Court.  June  30th,  1908. 

McGARVEY  v.  McNALLY,  es  qualite. 

Will — Legislative  Amendment  —  Private  Bill — Executors. 

Appeal  from  judgment  of  Court  of  Review  for  District 
of  Montreal. 

Surveyer,  for  appellant. 

Atwater,  K.C.,  and  Duclos,  K.C.,  for  respondent. 

GiROUARD,  J.: — We  are  again  invited  to  give  effect 
to  a  statute  of  the  Legislature  of  Quebec  undertaking  to  sub- 
stitute a  will  of  its  own  for  the  will  of  the  testator,  Owen 
McGarvey,  in  his  lifetime,  furniture  manufacturer,  of  Mont- 
real, and  this  in  spite  of  the  strongest  enactment  made  by 
the  Imperial  Parliament  as  early  as  1774,  in  14  Geo.  III. 
c.  83,  generally  known  as  "  The  Quebec  Act,"  which  is  the 
first  Imperial  Charter  of  Canada  outside  the  Capitulations 
and  the  Treaty  of  Paris. 

Section  10  of  that  Act  provides  that  it  shall  be  lawful 
for  any  person  freely  to  "  devise  or  bequeath  ...  by 
last  will  and  testament ''  any  property  he  may  have  or  leav*? 
at  his  death.  This  enactment  has  been  reproduced  in  the 
Civil  Code,  forms  the  general  law  of  the  province,  and  has 
always  been  looked  upon  as  one  of  the  dearest  rights  of 
every  British  subject.  Mr.  Owen  McGarvey  has  made  a 
will  under  these  laws;  but,  after  his  death,  the  provincial 
legislature  was  requested  by  his  heirs  to  make  another  will 
or  at  least  materially  change  the  same.  Mr.  Justice  Mathieu, 
who  dissented  in  the  Court  of  Review,  observes  that  "it 
seems  hard  to  believe  that  our  legislators  in  Quebec  have 
any  mandate  from  the  electors  to  changa  wills.'^ 
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But,  as  long  as  these  extraordinary  private  bills  are  not 
disallowed  by  the  Govemment  of  Canada,  which  is  the  guar- 
dian of  the  people  of  the  Dominion,  we  must  accept  them 
as  binding  laws.  The  Imperial  Parliament  always  could 
and  still  can  change  these  laws,  but,  with  regard  to  property 
and  civil  rights,  a  provincial  legislature  is  as  omnipotent 
as  the  Imperial  Parliament,  subject  to  the  veto  power. 

I  do  not  intend  to  review  all  the  facts  of  the  case. 
They  are  fully  set  forth  in  Mr.  Justice  Mathieu's  dissenting 
judgment,  in  which  I  concur,  and  I  merely  refer  to  it  to 
ascertain  what  they  are. 

We  are  unanimously  of  opinion  that  the  judgments  of 
the  two  Courts  are  wrong  and  must  be  reversed.  It  is  con- 
tended by  the  respondent  that  the  time  for  winding  up  the 
estate  has  been  extended  indefinitely,  just  as  the  executors 
deem  expedient.  This  Court  does  not  entertain  that  view; 
and,  although  I  have  some  doubt  upon  the  point,  it  is  not 
strong  enough  to  make  me  dissent  from  the  majority,  and, 
as  usual  in  cases  like  this,  as  1  observed  in  the  case  of 
Prevost  V.  Lamarche,  38  Can.  S.  C.  II.  1,  that  doubt  should 
be  given  in  favour  of  the  will  of  the  testator. 

With  regard  to  the  second  point  involved  in  the  appeal, 
viz.,  that  the  sum  of  $50,000  be  invested  for  the  benotic 
of  the  appellant,  no  doubt  is  possible.  The  clause  of  the 
will  is  clear  and  is  not  in  any  way  changed  or  affected  by 
the  Quebec  statute.     Here  it  is,  word  for  word. 

"I  give  and  devise,  after  the  death  of  my  said  w^f.:J, 
to  my  said  daughter,  Margaret  McGarvey,  during  her  life- 
time, the  income  or  revenue  of  the  capital  sum  of  fifty  thou- 
sand dollars,  current  money  of  Canada,  which  capital  shall 
be  invested  with  first  class  security  by  my  executors  for 
the  best  advantage  of  my  said  daughter,  and,  at  the  death 
of  my  said  daughter,  the  said  capital  I  give  and  bequeath 
to  her  lawful  children  and  descendants,  to  be  divided 
amongst  them,  share  and  share  alike,  by  families,  'par 
souche '  according  to  law,  and  to  be  their  own  and  absolute 
property  for  ever." 

We  are,  therefore,  of  opinion  that  the  appellant  is  en- 
titled to  the  main  conclusions  of  her  action.  If  the  estate 
of  the  late  Mr.  McGarvey  be  not  sufficient  to  bear  the  in- 
vestment of  the  whole  amount,  then  the  deficit  shall  be 
met  by  the  estate  of  his  late  wife. 

VOL.    V.    B.L.R.  KO.  6 — 22 
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The  appeal  is  allowed  with  costs,  and,  adopting  the  formal 
judgment  suggested  by  Mr.  Justice  Mathieu,  the  demand 
of  the  appellant  is  maintained  with  costs  in  all  Col^^5 
and  the  defendants  es  quality,  as  executors  of  the  will  of  the 
late  Owen  McGarvey,  as  amended  by  the  Quebec  statute. 
3  Edw.  VII.,  c.  136,  are  condemned  to  pay  to  the  ^aid 
appellant  (plaintiff  in  the  Court  below),  the  sum  of  $1,275, 
with  interest  on  the  same  from  the  10th  day  of  September, 
1904,  the  date  of  the  service  of  this  action,  and  they  are 
further  ordered  and  condemned  es  qualite  to  invest,  within 
six  months  from  this  date,  the  sum  of  $50,000,  or  so  much 
as  the  plaintiff  is  entitled  to  have  from  the  estate  of  the 
i^aid  late  Owen  McGarvey,  with  first  class  security  for  the 
benefit  of  said  plaintiff,  reserving  to  adjudicate  hereafter 
on  any  other  portion  of  the  plaintiff's  demand  and  reserving 
also  to  the  said  plaintiff  all  other  recourses  she  may  have 
in  the  premises. 

The  motion  to  quash  is  dismissed  with  costs  fixed  at 
fifty  dollars,  as  the  amount  involved  in  this  appeal  is  the 
investment  of  a  sum  of  $50,000,  which  is  quite  sufficient 
to  give  us  jurisdiction. 

Davies,  J.: — I  am  to  allow  this  appeal. 

I  do  not  think  the  statute  enlarges  the  express  limita- 
tions of  the  will  as  to  the  time  within  which  the  estate 
should  be  wound  up. 

I  think  there  should  be  judgment  accordingly,  and  a 
declaration  to  that  effect,  and  also  that  the  executors  should 
proceed  without  delay  to  administer  the  estate  and  render 
full  accounts  to  the  appellant  (plaintiff),  of  their  adminis- 
tration in  the  proper  Court. 

Idington,  J.: — ^T  think  the  conclusions  arrived  at  by 
Mr.  Justice  Mathieu,  who  dissented  in  the  Court  below,  are 
correct.  I  adopt,  speaking  generally,  his  reasoning,  save  as 
indicated  hereunder,  and  that  questioning  the  right  of  the 
legislature  as  to  amending  wills.  In  this  latter  regard,  I 
neither  approve  nor  disapprove  of  what  may  have  been  done. 
The  clear  purpose  of  the  testator  was  that,  at  least  within 
the  year  next  after  the  death  of  his  wife,  the  estate  would 
be  wound  up. 

The  legislation  got,  facilitated  this  being  done. 

The  same  legislation  as  clearly  as  possible  indicates 
that  the  appellant's  rights  should  not  be  interfered  with. 
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It  seems  idle  to  talk  of  the  testator^s  real  estate,  as  he 
l(ft  it,  being  snch  an  investment  as  he  contemplated  when 
he  directed  as  follows: — 

"I  give  and  bequeath,  after  the  death  of  my  said  wife, 
to  my  said  daughter,  Margaret  McGarvey,  during  her  lif> 
time,  the  income  or  revenue  of  the  capital  sum  of  flfty 
thousand  dollars  current  money  of  Canada,  which  capit-il 
shall  be  invested  with  first  class  security  by  my  executoia  for 
the  best  advantage  of  my  said  daughter;  and,  at  tlio  death 
of  my  rfaid  daughter,  the  said  capital  I  give  and  bequeath  to 
her  lawful  children  and  descendants,  to  be  divided  nmoiigst 
them,  share  and  share  alike,  by  families,  ^  par  soujhe '  ac- 
cording to  law,  and  to  be  then  their  own  and  abaoiute  pro- 
yvriy  forever." 

The  will  also  contains  the  following  order: — 

'*  I  wish  and  direct  thai  mv  estate  be  settled  and  wound 
up  within  one  year  from  the  day  of  the  death  of  my  said 
wife.'' 

I  venture  to  say  that  the  testator's  language  is  so  clear 
in  respect  to  the  duty  to  be  discharged  by  the  executore 
as  regards  appellant^s  rights  in  the  estate  that,  if  they  de- 
layed obeying  the  directions  given  thereby  so  that  the  ap- 
pellant has  suffered  any  loss,  they  must  make  it  good. 

I  should  say  that  five  per  cent,  could  easily  have  been 
got  in  good  safe  investments,  and  for  that  reason,  assent 
to  the  conclusion  of  Mr.  Justice  Mathieu  that  no  invest- 
ment having  been  made  the  legal  rate  may  properly  be 
adopted  as  the  measure  of  appellant's  claim  in  the  absence 
of  such  investment. 

I  would  not  desire  to  be  bound  to  that  holding  as  a  rule 
of  law  under  all  circumstances. 

Prim&  facie  it  may  well  be  accepted  as  a  guide. 

The  appeal  should  be  allowed  with  costs  here  and  in  the 
Courts  below  to  the  appellant  throughout. 

Since  writing  the  foregoing,  I  have  concurred  in  the 
form  of  judgment  drawn  up  by  Mr.  Justice  Girouard,  the 
acting  chief  justice. 

The  formal  order,  concurred  in  by  all  the  Judges,  was 
as  follows: — 

The  appeal  is  allowed  with  costs;  the  demand  of  the 
appellant  is  maintained  with  costs  in  all  Courts  and  the 
defendants  es  qualite,  as  executors  of  the  will  of  the  late 
Owen  McGarvey,  as  amended  by  the  Quebec  statute,  3  Edw. 
VTI.  c.  136,  are  condemned  to  pay  to  the  said  appellant  (the 
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plaintiflf  in  the  Court  below),  the  sum  of  $1,276  with  inter- 
est on  the  same  from  the  10th  of  September,  1904,  the 
date  of  the  service  of  this  action,  and  they  are  further 
ordered  and  condemned  es  qualite  to  invest,  within  six 
months  from  this  date,  the  sum  of  $50,000,  or  so  much  as 
the  plaintiff  is  entitled  to  have  from  the  estate  of  the  said 
late  Owen  McGarvey,  with  first  class  security,  for  the  benefit 
of  said  plaintiff,  reserving  to  adjudicate  hereafter  on  any 
other  portion  of  the  plaintiff's  demand  and  reserving  also 
•to  the  said  plaintiff  all  other  recourses  she  may  have  in 
the  premises. 

The  motion  to  quash  is  dismissed  with  costs  fixed  at 
fifty  dollars. 


DOMINION  OF  CANADA. 

Supreme  Court.  May  14th,  1908. 

AINSLIE  MINING  AND  RAILWAY  CO.  v.  McDOUGALL. 

Coram,  Girouard,  Davies,  Idington,  MacLarex  and 
Duff,  J  J. 

Appeal — Practice — New  Trial— Right  to  Appeal  from  Judg- 
ment  after  New   TriaL 

Girouard,  J.: — We  are  all  of  opinion  that  this  appeal 
must  be  quashed  on  the  simple  ground  that  where  a  party 
appeals  to  the  full  court  from  a  judgment  at  the  trial, 
and  asks  for  a  new  trial,  either  as  the  sole  or  as  an  alternative 
relief,  and  such  new  trial  is  granted  in  such  case,  having 
cbtained  the  relief  a*«^ked  for,  there  can  be  no  appeal  to 
this  Court  from  such  a  judgment.  In  this  respect  we  fol- 
low the  judgments  of  this  Court  in  Mutual  Reserve  v.  Dil- 
lon, 34  Can.  S.  C.  R.  141,  and  The  Corporation  of  Delta  v. 
Wilson,  reported  in  Cameron^s  Practice,  at  p.  99. 
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DOMnnoir  of  Canada. 

Supreme   Court.  May    18th,    1908. 

REX  V.  EAD. 

Coram,  Fitzpatrick,  C.J.,  Davies,  Idington,  Maclen- 
XAX  and  Duff,  JJ. 

Criminal  Law  —  Forgery  —  Promissory  Note  —  Conviction — 
Stated  Case  by  Trial  Judge  —  Code,  s.  1014,  s.-s,  3  — 
*'  Trial" — Arrest  of  Judgment — Appeal — Form  of  Indict- 
ment — Practice, 

Appeal  from  a  judgment  of  the  Supreme  Court  of  Xova 
Scotia. 

Idington,  J.: — The  appellant  was  indicted  for  forgery 
of  an  alleged  promissory  note  and  tried  upon  such  indict- 
ment at  the  Criminal  Tenn  of  the  Supreme  Court  of  Nova 
Scotia,  held  by  Mr.  Justice  Longley  with  a  jury.  The  evid- 
ence to  support  the  charge  was  that  he  signed  the  name 
'*  Thomas  Healey  ^'  to  a  piece  of  paper  of  which  the  follow- 
ing is  a  copy: 
*'  $14.  '  November  18th,  1907. 

after  date    promise  to  pay  to  the 

01  dor  of dollars 

«t  value  received. 

No Due (Sgd.)       Thomas  Healey." 

The  evidence  further  shewed  clearlv  that  he  was  not 
the  person  he  represented  himself  to  be,  and  whose  name 
he  signed,  and  that  his  signing  was  fraudulent  and  to  the 
prejudice  of  the  private  prosecutor  who  had  sold  him  a 
mat  for  the  price  of  fourteen  dollars,  in  payment  of  which 
at  the  sale  thereof  ho  signed  and  gave  the  vendor  the 
paper  in  question. 

There  was  no  objection  taken  to  the  indictment,  the  re- 
ception of  the  evidence,  or  the  direction  of  the  learned 
trial  Judge,  and  the  accused  was  found  guilty.  Thereupon 
and  before  sentence  was  passed,  objection  was  taken,  for 
the  first  time,  that  the  accused  could  not  on  such  evidence 
be  convicted  of  the  crime  alleged. 

The  learned  trial  Judge  declined  to  reserve  a  case  aa 
requested  upon  this  objection  and  sentenced  the  accused  to 
three  years  in  the  penitentiary. 
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The  Supreme  Court  of  Nova  Scotia  being  the  proper 
appellate  Court  in  the  premises,  was  moved  on  behalf  of  the 
prisoner  to  direct  the  learned  Judge  to  state  a  case  and  so 
directed  accordingly. 

The  learned  Judge  stated  with  a  brief  report  of  the  case 
the  following  points: — 

"1.  Does  the  indictment  disclose  any  criminal  offence? 

"2.  In  view  of  the  fact  that  the  instrument  signed  was 
a  blank  form  of  a  promissory  note,  not  filled  in,  was  the 
prisoner  rightly  convicted  of  forgery  of  a  promissory  note  ?" 

The  Supreme  Court  of  Nova  Scotia,  upon  hearing  this 
appeal,  dismissed  it,  but  Mr.  Justice  Meagher,  one  of  the 
Court  of  Appeal  that  so  heard  the  appeal,  dissented  in 
regard  to  the  second  question  and  held  that  there  should 
be  a  new  trial. 

The  prisoner  has  appealed  from  that  decision. 

The  objection  is  taken  here,  as  it  is  in  the  Court  below, 
that  the  prisoner  had  not  any  such  right  of  appeal,  as  he 
was  given  leave  to  present,  to  the  said  Court. 

The  question  thus  raised  turns  upon  the  interpretation 
of  the  Criminal  Code,  s.  1014,  s.-s.  3,  which  can  better  be 
considered  with  and  in  relation  to  s.-s.  2  of  the  same  section. 
These  sub-sections  are  as  follows: 

"1014     .... 

"  2.  The  Court  before  which  any  accused  person  is  tried 
may,  either  during  or  after  the  trial,  reserve  any  question 
of  law  arising  either  on  the  trial  or  on  any  of  the  pro- 
ceedings preliminary,  subsequent,  or  incidental  thereto,  or 
arising  out  of  the  direction  of  the  Judge,  for  the  opinion 
of  the  Court  of  Appeal  in  manner  hereinafter  provided. 

"  3.  Either  the  prosecutor  or  the  accused  may,  during 
the  trial,  either  orally  or  in  writing,  apply  to  the  Court 
to  reserve  any  such  question  as  aforesaid,  and  the  Court, 
if  it  refuses  so  to  reserve  it,  shall  nevertheless  take  a  note 
of  such  objection.^' 

It  is  urged  on  the  one  hand  that  the  words  "  during  the 
trial "  in  this  s.-s.  3  must  include  everything  up  to  and  in- 
cluding the  sentencing  of  the  prisoner. 

On  the  other  hand  it  is  said  that  the  plain  ordinary 
meaning  of  the  word  "  trial ''  must  be  adopted,  and  that 
according  to  such  reading  the  trial  ends  with  the  verdict 
of  the  jur}\ 

I  think  this  .latter  contention  the  correct  one.  A  man 
might  never  be  sentenced,  yet  he  stands  convicted  when 
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■ 
found   guilty    or   acquitted   when    found    not   guilty,   and 

either  could  successfully  plead  respectively  autrefois  con- 
vict or  autrefois  acquit,  as  the  necessities  of  any  later  case 
might  render  necessary.  Sentence  so  uniformly  followed 
a  conviction  in  olden  times  as  to  give  the  passing  of  sen- 
tence a  semblance  of  part  of  the  trial.  It  was  also  the 
point  at  which  long  ago  most  of  the  serious  questions  of 
law  raised  upon  a  trial  came  up  for  final  dispositioii  if  not 
conclusion. 

Ever  since  our  Canadian  Statute  (in  1869),  32  &  33  Vic. 
c.  29,  was  passed,  almost  all  this  has  changed. 

It  was  by  s.  32  of  that  procedure  Act,  enacted  that  ob- 
jections to  any  indictment  for  any  defect  apparent  on  the 
face  thereof  must  be  taken  by  demurrer  or  motion  to  quash 
— before  defendant  pleaded — and  not  afterwards. 

Power  of  amendment  was  given  the  Court  by  the  same 
section  in  order  to  meet  if  possible  the  objection  that  might 
be  so  raised. 

Thus  far  the  English  legislation,  14-15  Vict.  c.  100,  was 
followed.  Indeed  our  whole  criminal  legislation  of  1869 
followed  largely  this  beneficent  English  reformation  of  the 
criminal  law.  In  this  instance,  however,  the  Parliament 
of  Canada  went  a  great  step  in  advance  of  the  other.  In- 
stead of  limiting  the  peremptory  requirement  for  demurrer 
or  motion  to  quash  to  any  formal  defect,  our  legiolation 
dropped  the  word  "  formal "  and  made  the  requirement 
apply  to  and  prohibited  the  motion  for  arrest  of  judgment 
in  any  such  case  where  demurrer  might  have  been  uplieli 
or  power  to  amend  existed.  That  now  stands  virtually  the 
same  in  our  Criminal  Code,  s.  898,  with  s.-s.  2  as  follows: 

"898.     .     .     . 

"2.  Xo  motion  in  arrest  of  judgment  shall  be  allowed 
for  any  defect  in  the  indictment  which  might  have  been 
taken  advantage  of  by  the  demurrer,  or  amended  under  the 
authoritv  of  this  Act.^' 

This  radical  difference  between  the  English  and  Canadian 
legislation  acted  upon  in  Regina  v.  Mason,  22  IT.  C.  C.  P. 
at  250,  ought  always  to  be  kept  in  view  in  reading  Eng- 
lish authoriti*"-  m  relation  to  proceedings  at  trial  including 
indictmcT^t. 

The  important  ground  left  for  such  a  motion  seems  to 
be  as  stated  in  the  Code  by  s.  1007,  s.-?.  1,  to  be  founded  on 
the  ground  shewn  therein,  which  is  as  follows:  , 
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"  1007.  The  accused  may  at  any  time  before  sentence 
move  in  arrest  of  judgment  on  the  ground  that  the  in- 
dictment does  not,  after  amendment,  if  any,  state  any  in- 
dictable oflfence/' 

This  is  not  as  clear  as  one  would  wish.  Is  it  only  in 
the  case  of  an  amended  indictment  that  the  motion  lies? 

The  very  comprehensive  language  of  s.  989  shews  how 
very  limited  a  field  is  left  for  motions  in  arrest  of  judgment. 
It  is  quite  possible  that  after  a  prisoner  had  pleaded, 
instead  of  demurring,  that  the  indictment  might  erroneously 
be  amended  by  a  trial  Judge  in  such  a  way  as  to  render  it 
bad  in  law. 

If  he  should,  over-confident  of  his  own  judgment,  make 
a  mistake  in  refusing  to  allow  a  demurrer  to  an  amended 
indictment,  the  only  recourse  the  prisoner  would  have  as  of 
right,  save  objecting  to  the  amendment  and  noting  of  it, 
would  be  this  motion  to  arrest  judgment. 

But  is  there  any  reason  found  in  that  for  the  extending 
of  the  right  of  appeal?  The  accused  when  the  motion  to 
amend  has  been  made  has  every  chance  to  object,  and 
then  thus  come  within  the  limited  meaning  of  the  words 
"  during  the  trial  ^'  and  be  able  to  insist  on  properly  laying 
a  foundation  for  appeal. 

The  chances  of  legal  wrong  ever  being  done  by  a  trial 
Judge  to  the  accused  after  the  verdict  are  almost  infin- 
itesimal, and  so  easy  of  remedy  by  appeal  to  the  clemency  of 
the  Crown  that  one  cannot  see  injury  likely  to  result  from 
limiting  his  rights  of  appeal  to  that  which  transpired  before 
the  verdict. 

On  the  other  hand,  if  the  trial  referred  to  in  this  s.-s.  3 
of  s.  1014  of  the  Code  were  extended  to  include  proceedin^s 
after  verdict,  then  the  accused  would  have  left  open  to 
him  in  every  case  the  right  to  keep  silence  and  only  inter- 
pose his  objections  after  the  verdict  when  nothing  could 
be  amended. 

The  door  would  l)e  thus  thrown  wide  open  to  almost  in- 
terminable appeals,  nearly  all  of  which  might  ultimately 
prove  quite  unfounded,  yet  persisted  in  would  serve  the 
]7urpose  of  the  accused,  who  was  guilty  but  desired  pro- 
reedings  prolonged  until  he  was  quite  forgotten,  as  a  satirist 
tells  us  hapjjens  in  the  administration  of  the  criminal  law 
where  justice  is  not  swift  of  foot. 

There  is  a  marked  difference  between  the  provision 
made  in  s,-s.  2  and  that  in  s.-s.  3  of  s.  1014  of  the  Code. 
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The  first  is  intended  to  cover  almost  every  case  that  a 
trial  Judge  can  reasonably  have  brought  under  his  notice 
for  reserving  a  case. 

It  entrusts  to  him  the  protection  of  the  accused  in  any 
case  in  which  the  law  apparently  leading  to  his  conviction 
may  be  doubtful. 

The  trial  Judge  generally,  and  if  I  may  be  permitted  to 
say  so,  properly  gives  the  prisoner  the  full  benefit  of  any 
such  doubt  as  he  may  have  by  reserving  a  case. 

It  is  better  that  a  number  of  cases  barely  arguable  be 
remitted  by  this  means  to  an  appellate  tribunal,  than  that 
a  trial  Judge  should  feel  oppressed  by  the  risk  of  being 
responsible  for  an  illegal  conviction. 

On  the  other  hand,  the  accused  is  given  as  of  right  every 
opportunity  of  contesting  the  ruling  of  the  trial  Judge  on 
anything  that  arises  in  the  progress  of  the  trial. 

If  this  prisoner,  for  example,  had  availed  himself  of 
this  right  he  could  easily  have  laid  the  foundation  at  the 
proj)er  time  for  carrying  his  case  to  appeal. 

Of  course  his  doing  so  might  not  have  led  to  acquittal 
but  might  have  led  to  amendments  or  other  proceedings  or 
actions  of  the  Court  that  might  have  ultimately  brought 
obout  a  conviction  of  what  he  was  properly  chargeable  with. 

That  is,  however,  what  the  law  is  designed  to  effect. 

As  to  the  objection  tal^en  to  the  form  of  indictment,  I 
doubt  if  that  is  properly  before  us. 

The  Court  below  was  unanimous  in  upholding  it.  It  is 
only  in  a  case  of  a  dissenting  opinion  that  a  prisoner  can 
come  to  this  Court  as  of  right. 

I  think  the  appeal  should  be  dismissed  simply  on  the 
ground  that  an  appeal  founded  on  the  way  it  was  did  not 
lie  either  to  the  Court  below  or  to  this  Court. 

The  case  was  argued  fully  on  all  points  both  as  to  the 
right  of  appeal  and  the  merits  of  the  objection  to  a  convic- 
tion for  forgery,  as  of  a  promissory  note  where  such  a  note 
I'ovor  did  exist,  but  a  something  so  indescribable  in  law  as 
the  paper  of  which  above  is  a  copy. 

I  have  considered  the  possibilitv  of  holding  that,  as  it 
was  a  case  in  which  the  learned  trial  Judge  might  have 
leserved  a  case,  his  doing  so  might,  though  in  obedience  to 
nn  order  of  the  Court,  be  treated  as  if  originating  on  his 
own  motion. 

Doing  so  would  convert  what  has  been  done  into  a  some- 
thing never  intended  and  not  within  the  contemplation  of 
the  Act. 


350         THE  EASTERN  LAW  REPORTER. 

NEW  BBTJirSWICK. 

Full  Court.  April  30th,  1908. 

PURDY  V.  PORTER. 

Ejectment — Title  to  Land — Landlord  and  Tenant — Lease — 
Value  of  Improvements — Appraisement  —  Verdict  of  Jury. 

Action  of  ejectment  tried  at  St.  John  Circuit  in  Peoem- 
Ler,  1J)07,  b?fore  Mr.  Justice  Hanington,  without  a  jury. 

The  plaintiff  is  the  lessor  in  a  lease  (which  is  a  renewal 
of  a  former  lease  of  the  same  premises,  being  certain  wharf 
properties  with  hui'dings  thereon),  containing  a  covenant 
to  renew  at  the  end  of  the  term  or  pay  for  improvements. 
The  lessor  having  determined  not  to  renew,  each  of  the 
parties  appointed  an  a]  praiscr,  and  these  two  appraisers 
failing  to  agree  ayjpointed  a  third.  The  three  met  and  the 
appraiser  of  the  plaintiff  and  the  third  chosen  agreed  on  the 
sum  of  $2,500  as  the  value  of  the  improvements,  which 
sum  the  plaintiff  tendered,  but  the  defendant  refused  to 
accept  and  also  refused  on  demand  to  give  up  possession. 
The  plaintiff  then  brought  ejectment.  At  the  trial  His 
Honor  ordered  a  verdict  for  the  plaintiff,  but  found  that 
improvements  for  which  the  defendant  was  entitled  to  com- 
pensation had  not  been  cons'dered  by  the  appraisers  and  the 
appraisement  was  not  full  and  complete ;  and  reserved  leave 
to  move  the  full  Court  to  enter  a  verdict  for  the  defend- 
ant, &c. 

Accordingly  in  Hilary  Term  last,  application  on  the 
part  of  the  defendant  was  made  to  this  Court  to  set  aside 
the  verdict  for  the  plaintiff  and  enter  a  verdict  for  the  de- 
fendant, or  for  a  new  trial,  and  that  (under  her  equitable 
pleas)  the  appraisement  be  set  aside  and  a  lease  of  the 
demised  premises  be  ordererl  for  a  term  of  twenty-one  years 
from  the  first  of  Mav,  1907. 

M.  G.  Teed,  K.C.,  for  plaintiff. 

W.  B.  Wallace,  K.C.,  and  L.  A.  Currey,  K.C.,  for  defend- 
dant. 

Barker,  C.J. : — ^This  i8  an  action  of  ejectment  brought 
to  recover  possession  of  a  certain  wharf  property  situate  at 
Indian  Town  in  the  City  of  St.  John.     It  was  tried  before 
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Mr.  justice  Hanington  without  a  jury,  who  entered  a  ver- 
dict for  the  plaintiff  and  asBCssed  the  value  of  the  mesne 
profits  at  $250,  The  property  was  leased  many  years  ago 
hy  one  John  Cunard  to  one  Robert  Cunard.  On  the  expira- 
tion of  that  lease  t)n  May  Ist,  1886,  it  was  renewed  for  a 
further  term  of  21  years  which  expired  on  May  1st,  1907. 
Previous  to  that  the  present  plaintiff  had  purchased  the 
property  subject  to  the  lease  and  the  present  defendant  had 
become  the  assignee  of  the  lease.  The  question  in  dispute 
arises  out  of  the  following  provision — "  And  it  is  agreed  by 
and  between  the  parties  to  these  presents  that  at  the  end  of 
the  said  term,  the  buildings  or  improvements  heretcrfore 
erected,  or  which  may  hereafter  be  erected  or  made  by  the 
said  Annie  Cunard,  her  executors,  administrators  or  assigns, 
on  the  demised  pre'uises,  shall  be  valued  by  two  indifferent 
persons,  one  to  be  chosen  by  each  party,  which  two  parties, 
in  case  of  disagreement,  shall  choose  a  third,  the  appraise- 
ment of  whom,  or  anv  two  of  whom,  shall  be  conclusive, 
as  to  the  value  of  such  buildings  and  improvements;  at 
which  time  it  shall  be  in  the  option  of  the  said  Charles 
William  K.  Cunard,  his  heirs  and  assigns,  to  pay  to  the  said 
Anne  Cunard,  her  exocutors,  administrators  and  assigns, 
such  appraised  value,  or  to  continue  t4ie  lease  of  the  said 
premises  to  the  said  Anne  Cunard,  her  executors,  adminis- 
trators and  assigns  for  a  further  term  of  twenty-one 
vears,  at  the  same  vearlv  rent,  under  the  covenants 
in  all  respects  as  herein  contained  and  expressed." 
The  plaintiff  requiring  the  use  and  possession  of  the 
premises  for  the  purposes  of  his  own  business,  deter- 
mined that  he  would,  not  renew  the  lease,  but  that  he 
would  pay  for  the  improvements,  under  the  terms  of  the 
covenant  I  have  just  mentioned.  He  accordingly  selected 
one  Isaiah  Ht)lder  as  his  valuer  and  gave  notice  of  the  ap- 
pointment to  the  defendant;  and  she  in  turn  selected  one 
Herman  B.  Belyea  as  her  valuer.  This  was  in  May,  im- 
mediatelv  after  the  termination  of  the  lease.  These  two 
persons  met,  inspected  the  premises  and  consulted  as  to  the 
value  of  the  improvements.  Being  apparently  of  the 
opinion  that  they  could  not  at^ree  as  to  the  value,  they 
selected  a  third  valuer,  one  John  Edgett.  The  three  met 
ard  on  tlip  18th  of  June,  two  of  them,  that  is  Holder  and 
Edgett,  agreed  on  the  sum  of  $2,550,  as  the  value  of  the 
improvements;  they  signed  a  memorandum  of  appraisement 
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to  that  effect  and  notice  of  it  was  given  to  the  parties.  On 
or  about  the  22nd  of  June  the  plaintiff  gave  the  defendant 
the  following  notice: — 

"To  Gertie  E.  J.  Porter: — Please  take  notice  that  I 
have  decided  not  to  renew  the  lease,  dated  the  20th  July, 
1893,  and  made  between  Charles  Vf.  K.  Cunard  of  the  City 
of  St.  John,  as  lessor  of  the  one  part,  and  Anne  Cunard  of 
the  same  place,  as  lessee  of  the  other  part,  whereby  the  said 
Charles  W.  K.  Cunard  leased  to  her  the  said  Anne  Cun- 
ard, her  executors,  administrators  and  assigns,  for  the 
term  of  21  years  from  the  first  of  May,  1886,  the  land  in 
said"  lease  described  and  of  which  lease  vou  the  said  Gertie 
E.  J.  Porter  have  become  the  assignee  and  I  the  said  Daniel 
J.  Purdy  have  become  the  owner  of  said  laid  in  fee  simple, 
and  concerning  which  Tsaiah  W.  Holder,  Herman  B.  Belyea 
and  John  Edgett  were  valuators,  chosen  under  said  lease, 
and  they  the  said  Isaiah  W.  Holder  and  John  Edgett  valued 
and  appraised  the  buildings  and  improvements  on  the  de- 
mised premises,  at  the  expiration  of  the  said  lease,  at  the 
sum  of  $2,5j0,  under  the  appraisement  by  them  made  on  the 
18th  day  of  June,  1907,  a  copy  of  which  valuation  and  ap- 
praisement is  hereto  annexed,  and  I  hereby  notify  you  that 
I  will  pay  to  you  the  amount  of  said  av/ard  and  terminate 
the  lease.     Dated  this  22nd  dav  of  June  A.D.  1907. 

"  (Sgd.)      D.  J.  Purdy. 

On  the  Fame  day  the  plaintiff  tendc-^d  the  $2,550  to 
the  defendant,  but  she  refused  to  accept  it  until  she  could  see 
Capt.  J.  E.  Porter  about  it.  A  second  tender  of  the  money 
was  made  a  few  davs  later,  but  the  defendant  refused  to 
accept  it,  but  gave  no  reasons.  About  a  month  later  a  writ- 
ten demand  of  po.-sossion  signed  by  the  plaintiff  and  dated 
Julv  23rd,  1907,  was  served  on  the  defendant.  She  refused 
to  give  up  possession  and  sometime  in  August  this  action  was 
V  as  commenced.  The  jwincipal  value  of  the  improvements  is 
in  the  wharves  on  the  property.  These  the  valuers  appraised 
at  $2,050,  aT'd  the  buildings  at  $500.  The  learned  Juds:e 
found,  and  there  does  not  seem  to  be  much  dispute  on  the 
point,  that  there  was  in  fact  a  portion  of  a  wharf  or  crib 
work  connected  with  it,  which,  either  bv  mistake  as  to  its 
being  a  part  of  the  improvements  to  be  valued  or  some  mis- 
apprehension of  some  kind  in  reference  to  it,  was  omitted 
from  the  property  actually  valued  and  not  taken  into  con- 
sideration at  all.  The  Judge^  also  found  that  the  unvalued 
property  was  in  fact  a  part  of  the  improvements  for  which 
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the  defendant  was  entitled  to  compensation;  that  it  was  of 
Bubstantial  value  and  that  the  vahiers  intended  to  dis- 
charge their  duty  bona  fide.  It  was  contended  hv  the 
plaintiff  that  this  unvalued  property  was  not  an  "  improve- 
ment" within  the  meaning  of  the  covenant  and  therefore 
not  a  subject  matter  for  compensation  at  all.  If  that  con- 
tention could  prevail  the  $2,550  would  represent  the  whole 
amount  of  compensation  and  there  would  be  an  end  to  the 
defence.  But  assuming  that  the  learned  Judge  was  right  in 
his  view — and  in  my  ojunion  he  was — the  effect  is  that  the 
value  of  the  improvements  has  not  yet  been  ascertained; 
the  time  at  which  the  lessor  could  be  called  upon  to  exer- 
cise his  option  his  not  yc't  arrived,  and  that  the  $2,550  is 
not  the  true  sum  which  the  defendant  is  entitled  to  receive 
or  which  the  plaintiff  is  bound  to  pay. 

This  action  involves  simply  the  question  of  possession. 
There, is  no  controversy  as  to  the  legal  title  being  in  the 
plaintiff.  It  is  the  simple  case  of  a  lessor  seeking  to  re- 
cover possession  of  the  demised  premises  on  the  expiration 
of  the  term,  from  an  overholding  tenant  who  has  on  a 
demand  of  possession,  refused  to  surrender  it.  The  lessee 
claims  a  right  to  the  possession  until  either  the  lease  shall 
have  been  renewed  or  until  the  value  of  the  improvements 
shall  have  ac^tually  been  paid.  That  is  to  say  that  the  legal 
effect  of  the  lease  is  not  only  that  the  tenant  shall  have  pos- 
session of  the  premises  during  the  term  demised,  but  that  his 
right  shall,  in  case  the  Its-or  refuse  to  renew,  extend  and 
continue  until  he  shall  have  actually  paid  the  appraised  value 
of  the  improvements.  Whether  therefore  the  appraisement 
proceedings  are  to  bo  regarded  as  altogether  abortive  or 
simply  suspended  for  the  time,  the  legal  rights  of  the 
partes  as  to  the  possession  of  the  premises  remain  as  they 
were  when  demand  of  possession  was  made  in  July  last. 
The  defendant  seeks  to  sustain  her  defence  on  equitable  as 
well  a**  legal  ground-!,  and  for  that  pur])ose  has  placed  several 
equitable  pleas  on  the  record.  It  will  be  convenient  to  dis- 
pose of  the  legal  'defence  first.  The  defendants^  counsel  cited 
several  cases  from  New  York  and  other  Ignited  States 
courts  in  sup])ort  of  their  view,  some  of  which  I  have  not 
been  able  to  examine.  In  re  Coatsworth,  160  N.  Y.  (1899) 
114,  is  0T*e  of  the  latest  of  those  cited.  It  appeared  there 
that  a  lease  had  been  given  by  which  the  lessor  had  the  right 
\c  renew  on  giving  a  specified  notice  of  his  intention  to  do 
so,  but  in  the  event  of  his  not  giving  any  such  notice,  he 
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covenanted  to  pay  for  the  improvements  such  sum  as  three 
disinterested  persons  chosen  by  the  parties  should  decide  as 
their  value.  The  Court  gaid:  "It  consequently  appears  to 
us  that  payment  was  not  required  by  the  terms  of  the  lease 
as  a  condition  precedent  to  the  surrender  of  possession, 
but  that  the  covenant  was  to  pay  after  the  value  of  the 
improvements  had  been  sscertained  by  appraisement  under 
the  lease/'  A  distinction  is  there  pointed  out  between  that 
case  and  those  where  the  covenants  are  in  the  alternative 
to  renew  cr  |ay  for  improvements.  Paine  v.  Rector  of 
Trinity  Church,  7  Hun.  89,  is  referred  to  as  an  example  of 
this  distinction.  That  case  has  no  bearing  on  the  point 
under  discussion.  It  was  a  case  of  re-entry  for  non-payment 
of  rent,  and  the  lessee  claimed  a  right  to  have  his  improve- 
ments valued  and  paid  under  a  covenant  which  had  reference 
solely  to  the  expiration  of  the  term.  One  of  the  cases  there 
cited  is  Van  Rensselaer  v.  Penniman,  6  Wend.  569,  where 
two  covenants  were  under  discussion.  In  the  first  lease  it 
was  provided  that  if  the  heir-at-law  or  other  person  having 
lawful  authority  should  choose  to  expel  or  dispossess  the 
lessee,  &c.,  he  was  to  pay  for  the  improvements  as  they 
should  be  valued  by  indifferent  persons.  The  Court  held 
there  that  the  lessor  was  entitled  to  the  possession.  In  the 
second  lease  the  covenant  was  similar  except  that  it  con- 
tained these  words,  *"  And  on  the  i)ayment  of  what  the 
buildings  and  improvements  shall  be  so  valued  at,  he  the 
said  lesFce  shall  yield  up  the  possession  thereof."  The 
Court  held  that  under  that  covenant  the  lessee  was  entitled 
to  hold  possession  until  payment.  So  far  as  I  have  been  able 
to  examine  the  other  cases  referred  to  in  the  Coatsworth 
case,  the  covenants  either  give  to  the  lessees  an  absolute 
right  to  a  renewal,  or  the  option  of  electing  to  take  a  re- 
newal, or  to  be  paid  for  improvements;  or  they  contain,  as 
in  the  case  last  men4oned,  language  indicating  the  intention 
of  the  parties  to  be  that  until  payment  the  possession  should 
not  be  disturbed. 

In  Van  Beuren  v.  Wotherspoon,  164  N.  Y.  368,  the  cov- 
enant was  that  at  the  expiration  of  the  term  the  lessor 
should  have  a  choice  either  to  grant  a  renewal  of  such 
lease  for  21  years  at  su'^h  rent  as  should  be  agreed  upon,  or 
be  established  by  appraisers  in  the  manner  stated  therein, 
or  to  pay  to  the  lessee  the  value  of  the  front  building  oa 
the  premises  to  be  ascertained  by  three  disinterested  persons. 
There  was  also  a  special  agreement  as  to  the  giving  up  po^- 
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Bes?iion  hy  the  lessee.  The  parties  failed  to  agree  on  arbi- 
trators, or  on  the  valuation  of  the  building.  The  action 
was  brought  by  the  lessor  to  obtain  a  judgment  fixing  the 
valuation  of  the  lot  and  building  either  by  a  decision  of  the 
Court  or  by  the  appointment  of  proper  persons  to  appraise 
their  value,  basing  their  light  on  the  default  of  the  defend- 
ant in  not  procuring  the  arbitration  to  settle  the  value. 
The  action  was  dismissed  on  the  ground  that  the  plaintiffs 
had  not  shewn  or  established  any  such  diligence  upon  their 
part  to  procure  the  valuation  of  the  lot  and  building  as 
provided  by  the  lease.  This  decision  was  sustained  by  the 
Court  of  A]  peals.  As  to  the  possesson,  they  say:  "In 
this  coi:ne:ticn  it  i'S  t)  be  obs.^rved  that  by  the  term  of  the 
lease  the  defendant  would  not  have  been  justified  in  sur- 
rendering or  required  to  surrender  possession  until  "the 
plaintiffs  elected  either  to  renew  the  lease  upon  terms 
agreed  upon  or  adjusted,  or  to  purchase  the  building  at  a 
price  agreed  upon  or  settled  in  the  manner  specified."  As 
to  ihe  action  beinir  maintained,  they  say:  "The  plaintiffs 
were  not  entitled  to  the  relief  sought,  unless  the  defendants 
were  guilty  of  some  improper  act  or  omission  to  proceed  with 
the  arbitration  or  to  agree  upon  the  value  of  the  property 
in  the  manner  prov  ded  by  the  lease,  especially  if  there  was 
such  neglect  upon  the  part  of  the  plaintiffs  as  is  indicated 
by  the  evidence  and   determination  of  the  special  term.'* 

Jn  Xudell  v.  Williams,  15  IT.  C.  C.  P.  348,  the  Court 
gave  no  positive  opinion.  They  seem  to  have  been  influ- 
enced by  the  fact  that  as  the  improvements  were  actually 
not  paid  within  the  month  limited  for  that  purpose  and  by 
the  express  terms  of  the  lease,  it  was  thereby  renewed,  and 
as  such  renewal  referred  back  to  the  end  of  the  old  term, 
even  if  an  action  of  ejectment  brought  within  the  month 
(as  was  the  fact)  could  be  sustained,  no  writ  of  possession 
could  issue.  The  only  authority  directly  in  the  defendant's 
favor  is  a  dictum  of  Allen,  C.J.,  in  the  case  of  Sears  v.  The 
iVfayor,  &c.,  of  St.  John,  28  iN*.  B.  K.  1,  at  page  33.  iHe 
says:  "The  covenant  wa«?  for  the  benefit  of  the  lessees,  so 
that  if  they  erected  buildings  or  made  improvements  on  the 
property  durins:  the  term,  they  should  not  be  turned  out  of 
possession  without  being  paid  the  value  of  their  improve- 
ments or  getting  any  extension  of  their  lease.  But  it  is 
only  in  case  the  tenant  claims  to  be  paid  for  improvements, 
that  the  question  of  renewal  arises  and  the  option  of  the 
landlord  attaches.     There  must  first  be  a  valuation  of  the 
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improvements  and  then  the  landlord  has  the  right  to  deter- 
mine whether  he  will  pay  the  valuation  or  renew  the  leat^e." 
Although  the  Chief  Justice  was  dealing  with  a  covenant 
substantially  the  same  as  the  one  I  am  discussing,  the  case 
in  no  way  involved  the  right  of  possession  and  no  Judge  but 
himself  alluded  to  that  point.  His  dictum  has  not  therefore 
the  weight  it  would  otherwise  have. 

This  right  to  retain  possession  is  not  an  abstract  right 
arising  simply  out  of  the  relation  of  landlord  and  tenant.  It 
must  be  based  upon  the  particular  terms  of  the  lease  itself. 
Each  case  must  therefore  be  determined  with  reference 
to  the  c  ntract  which  the  parties  themselves  have  made. 
In  the  present  case  there  is  certainly  no  express  provision 
for  the  tenant  remaining  in  possession  and  there  is  no  lan- 
guage from  which  any  such  right  can  be  implied.  Covenants 
are  never  implied  in  instruments  like  this,  unless  some 
obvious  intention  of  the  parties  will  be  othem^ise  defeatei 
In  Hamlyn  v.  Wood  tl891),  2  Q.  B.  491,  Lord  Esher  says: 
"  I  have  for  a  long  time  understood  that  rule  to  be  that  the 
Court  has  no  right  to  imply  in  a  written  contract  any  such 
stipulation,  unless  on  considering  the  terms  of  the  contract 
in  a  reasonable  and  business  manner,  an  implication  neces- 
sarily arises  that  the  parties  must  have  intended  that  the 
suggested  stipulation  should  exist.  It  is  not  enough  to  say 
that  it  would  be  a  reasonable  thing  to  make  such  an  impli- 
cation. It  must  be  a  necessary  implication  in  the  sense  I 
have  mentioned.*' 

Sears  v.  The  Mayor  of  St,  John  settles  many  of  the 
rights,  and  defines  clearly  the  relations,  between  the  parties 
to  a  lease  like  the  ])resent  one.  It  is  there,  so  far  as  this 
Court  is  concerned,  conclusively  settled  that  covenants  such 
as  that  we  arc  now  considenns:  are  made  solely  for  the 
benefit  of  the  I'^s-ee,  and  they  car.  of  course  waive  them  if 
they  choose.  They  can  abandon  their  improvements  to  the 
lessor  if  they  see  fit,  and  they  are  in  no  way  bound  to  accept 
a  renewal  of  the  lease.  The  lessor,  however,  has  covenanted 
that  at  the  expiration  of  the  term  he  will  do  one  of  two 
things;  he  will  either  pay  to  the  lessee  such  sum  as  valu- 
ators chosen  in  a  certain  way,  may  fix  as  the  value  of  the 
improvements,  or  he  will  renew  for  a  further  term.  The  op- 
tion is  entirely  and  absolutely  his.  ^he  lessee  is  not  bound 
to  accept  a  renewal  nor  can  he  compel  the  lessor  to  give 
him  one,  but  if  it  is  offered  him  while  he  is  in  possession  and 
he  refuses  it,  his  claim  for  com[  ensation  for  improvements 
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is  absolutely  satisfied.  In  the  reasons  for  judgment  as  re- 
ported in  N.  B.  Equity  'Cases  555,  Gwynne,  J.,  who  gave 
the  opinion  of  a  majority  of  the  Court,  says :  "  As  the  above 
covenant  of  the  lessor  was  inserted  wholly  and  solely  for  the 
benefit  of  the  lessees,  they  could  waive  the  benefit  of  it.  In 
fact  they  alone  could  be  the  actors  in  any  proceeding  for 
the  enforcement  of  it.  The  lessor  never  could  compel  the 
lessees  against  their  will  to  accept  a  new  lease,  and  so  to  be- 
come tenants  of  tlie  lessor  for  a  further  period  of  fourteen 
years,  for  they  entered  into  no  contract  whatever  in  writing 
or  otherwise  io  accept  such  a  lease  at  the  mere  will  of  the 
lessor,  his  heirs  or  assigns.  Now  the  contingencies,  the 
occurring  of  which  imposed  an  obligation  upon  the  lessor, 
his  heirs  and  assigns,  under  his  covenant  as  to  the  execution 
of  a  new  lease  were :  Firstly,  that  within  and  during  the  term 
the  lessees  had  erected  and  put  up  some  buildings  and  im- 
provements which  remained  upon  the  demised  premises  at 
the  expiration  of  the  term;  and  secondly,  that  the  lessees 
should  claim  to  be  paid  the  value  of  the  buildings  and  im- 
provements so  made  and  remaining  on  the  demised  premises. 
It  was  only  upon  these  events  occurring  that  the  provisions 
contained  in  the  lease  as  to  the  valuation  of  such  improve- 
ments and  the  payment  thereof  of  the  execution  of  a  new 
lease  for  a  further  period  of  fourteen  years  by  the  lessor, 
his  heirs  or  assigns,  came  into  operation.^'  It  will  be  seen, 
therefore,  that  not  only  is  the  onus  of  initiating  the  proceed- 
ings required  for  determining  the  valuation  on  the  lessee, 
but  that  he  alone  can  be  the  actor  in  any  proceeding  to  en- 
force the  covenant.  The  appraisement  of  the  value  of  the 
improvements  claimed  by  the  lessee  is  the  first  step  in  the 
whole  proceeding.  That  can  only  be  brought  about  by  the 
lessee,  but  until  it  is  taken  and  settled,  the  lessor  is 
under  no  obligation  of  any  kind,  and  he  is  in  no  way 
in  default.  Now  this  has  a  most  important  bearing 
on  this  question  of  possession.  I  am  unable  to  see 
upon  what  principle  there  is  to  be  incorporated  into 
this  case  a  right  in  the  tenant  to  retain  possession  of 
the  premises  until  he  chooses  to  assert  a  claim  to  be 
paid  for  his  improvements  and  to  take  the  necessary  step  to 
enforce  it.  Short  of  a  delay  which  a  court  of  equity  might 
consider  as  equivalent  to  an  abandonment  of  the  claim,  I  see 
no  limit  within  which  the  claim  must  be  made.     The  lessor 
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■cannot  compel  the  lessee  to  make  a  claim  and  go  on  with  the 
appraisement  proceedings  or  abandon  it  altogether  and  re- 
linquish the  benefit  of  his  covenant.  There  is  no  express 
<»ovenant  upon  wh'ch  the  defendants'  claim  can  rest,  and 
there  is,  I  think  no  implied  one.  In  Hutchinson  v.  Boulton,  3 
Grant  391,  a  bill  was  filed  by  the  lessee  against  the  lessor  for 
ii  specific  performance  of  an  alleged  contract  to  renew  a  lease, 
for  the  appointment  of  a  receiver  and  for  an  injunction  to 
restrain  further  proceedings  in  an  action  of  ejectment  which 
the  lessor  had  commenced.  The  lease  contained  a  covenant 
m  these  words:  "And  the  said  A.  B.  doth  hereby  for  him- 
self, etc.,  covenant,  promise  and  agree  to  and  with  the  said 
C.  D.,  that  he  shall  and  will,  upon  the  expiration  of  this  pres- 
ent lease,  grant  a  new  lease  to  the  said  C.  D.  for  a  term  of 
^1  years  at  a  rent  not  exceeding  £21  yearly,  if  the  same  shall 
be  lawfully  demanded,  or,  upon  neglect  or  refusal  so  to  do 
after  such  demand  within  one  month  thereafter,  pay  for  the 
buildings  erected  on  the  said  premises  such  fair  price  or  vftl»- 
ation  as  may  be  agreed  upon  between  the  parties/'  Thei:e 
was  a  provision  by  which  in  case  of  disagreement  as  to  the 
price  it  was  to  be  determined.  The  motion  was  for  the  ap- 
pointment of  a  receiver.  The  Chancellor  said :  "  The  success 
of  this  motion  for  a  receiver  depends  upon  the  construction 
of  the  covenant  to  renew  contained  in  the  lease,  for  if  the 
plaintiff  be  not  entitled  to  have  that  covenant  specifically 
performed,  he  cannot  of  course  be  entitled  to  a  receiver.'* 
He  went  on  then  to  shew  that  it  was  entirelv  in  the  lessor's 
option  to  give  a  renewal,  and  refused  the  motion. 

In  my  opinion  the  lease  neither  expressly  nor  impliedly 
gives  the  defendant  the  right  of  possession  he  claims.  Xeither 
can  a  court  of  equity  give  any  different  construction  to  the 
instrument  itself.  "There  is"  savs  the  Lord  Chancellor,  in 
Scott  V.  the  Corporation  of  Liverpool,  3  DeGr.  &  J.  334,  "  no 
equitable  construction  of  an  agreement  distinct  from  its 
legal  construction.  To  construe  is  nothing  more  than  to 
arrive  at  the  meaning  of  parties  to  an  agreement,  and  this 
must  be  the  aim  and  end  of  all  Courts  which  are  called  upon 
to  enforce  any  rights  created  by  or  growing  out  of  contract."' 

Tt  may  be  urged  that  if  the  defendant  be  thus  deprived 
of  her  possession  she  will  be  left  simply  with  the  personal 
liability  of  the  plaintiff  on  his  covenant  as  a  security  for  the 
value  of  the  improvements,  which  in  some  cases,  at  all  events, 
would  be  entirely  inadequate.  That,  however,  is  not  the  re- 
sult, for  the  tenant  has  or  may  acquire  equitable  remedies 
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altogether  in  addition  to  his  legal  ones.  The  improvements 
having  become  a  part  of  the  freehold  the  legal  title  to  them 
has  become  vested  in  the  landlord.  The  tenant,  however,  has 
the  landlord's  covenant  to  pay  for  these  improvements,  and 
this  gives  the  tenant  an  equitable  lien  on  the  property  in  case 
the  improvements  are  not  paid  for,  just  as  an  ordinary  vendor 
has  a  lien  in  equity  for  unpaid  purchase  money.  An  equit- 
able lien  is  neither  a  jus  in  re  nor  a  jus  ad  rem,  but  a  mere 
charge  enforceable  in  equity  by  putting  in  a  receive^,  and,  if 
necessary,  selling  the  property.  It  in  no  way  entitles  the 
party  himself  to  possession  except  by  virtue  of  a  receivership : 
Ex  part  Knott,  11  Ves.  Jr.  at  page  617;  3  Pomeroy's  Eq. 
bs.  1233  et  seq. 

On  a  bill  properly  framed  for  the  purpose,  the  Court  de- 
clares the  lien  as  a  basis  for  the  consequential  relief  to  which 
the  holder  of  a  lien  is  entitled.  Speaking  without  reference 
to  the  extended  jurisdiction  conferred  by  rules  ipade  under 
the  Judicature  Act,  the  Court  of  Equity  never  gives  a  legal 
mortgagee  a  receiver,  because,  by  virtue  of  his  legal  title, 
he  can  take  possession  himself  and  enter  into  the  receipt  of 
the  rents  and  profits:    In  re  Prytherch,  42  Cli.  D.  590. 

Though  the  defendant  has  no  legal  title  to  the  premises, 
yet  as  he  is  now  actually  in  possession,  claiming  compensa- 
tion for  his  improvements,  we  ought  not  I  think  to  disturb 
that  possession,  provided  he  is  in  a  position  to  invoke  the  aid 
of  the  Court  for  the  enforcement  of  his  lien,  because  it  would 
be  necessary  merely  to  substitute  his  possession  for  that  of  a 
receiver  for  him:  Unity  Joint  Stock  Mutual  Banking  As- 
sociation V.  King,  25  Beav.  72. 

Is  the  defendant  now  in  a  position  to  ask  for  a  receiver? 
I  think  not.  She  can  no  more  file  a  bill  than  she  can  bring 
ar  action  on  the  covenant  until  the  plaintiff  is  in  default  in 
some  way.  His  liability  is  to  pay  a  value  to  be  determined 
in  a  specific  manner  and  by  a  separate  tribunal,  and  until 
that  value  is  ascertained  he  cannot  be  in  default  for  non- 
payment. The  plaintiff  has  a  right  to  pay  that  sum  instintly 
that  it  is  determined,  and  prevent  his  property  ever  being 
charged  w'ith  it.  In  Milnes  v.  Gery,  14  Ves.  400,  the  bill  was 
filed  for  specific  performance  of  a  contract  to  sell  a  certain 
property  at  a  price  to  be  determined  precisely  by  valuers  to 
be  chosen  as  is  provided  in  this  lease.  They  disagreed  and 
they  could  never  agree  on  the  third  valuer.  The  plaintiff 
therefore  filed  his  bill  asking  the  Court  to  appoint  a  per- 
son to  make  the  valuation  or  ascertain  it  in  some  other  man- 
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ner.  The  Master  o^  the  Bolls,  at  page  407,  says :  "  The  agree- 
ment that  the  price  shall  be  fixed  in  one  specific  manner  cer- 
tainly does  not  afford  an  inference  that  it  is  wholly  indiffer- 
ent in  what  manner  it  is  to  be  fixed.  The  Court,  declaring 
that  the  one  shall  take,  and  the  other  shall  give,  a  price  fixed 
in  any  other  manner,  does  not  execute  any  agreement  of 
theirs;  but  makes  an  agreement  for  them,  upon  a  motion, 
that  it  may  be  as  advantageous  as  that  which  tliey  made  for 
themselves.  How  can  a  man  be  forced  to  transfer  to  a 
stranger  that  confidence  which  upon  a  subject  materially 
interesting  to  him,  he  has  reposed  in  an  individual  of  his 
own  selection?  No  substantial  difference  arises  from  the 
circumstance  that  in  this  case  the  decision  may  ultimately 
fall  to  an  empire,  not  directly  nominated  by  the  parties,  as 
through  the  medium  of  the  original  nominees  they  had  an 
influence  upon  the  choice.  No  one  could  be  chosen  without 
the  concurrence  of  the  persons  in  whose  judgment  they  leci- 
procally  confided."  That  this  clause  is  a  condition  prece- 
dent to  any  right  of  action  at  law  is  I  think  settled  by  Scott 
v.  Avery,  5  H.  L.  C.  811,  and  numerous  other  cases.  The 
contract  is  not  to  pay  the  value  of  the  improvements,  but 
such  sum  as  the  valuers  shall  fix  as  the  value,  and  their  ap- 
praisement is  conclusive. 

Scott  V.  The  Corporation  of  Liverpool,  3  DeG.  &  J.  334, 
may  be  cited  to  shew  that  precisely  the  same  rule  prevails  in 
equity,  subject  to  some  exceptions  which  I  shall  presently 
mention.  In  that  case  the  Lord  Chancellor  says:  "The 
question  is,  whether  the  plaintiffs  have  shewn  that  they  have 
a  present  right  to  an  equitable  remedy."  The  principle,  he 
says,  is  stated  by  Lord  Cranworth  in  these  terms :  "  If  I 
covenant  with  A.  B.,  that  if  I  do  or  omit  to  do  a  certain  act, 
then  I  will  pay  to  him  such  a  sum  as  J.  S.  shall  award,  as 
the  amount  of  damage  sustained  by  him,  then  until  J.  S. 
has  made  his  award  and  I  have  omitted  to  pay  the  sum 
awarded,  my  covenant  has  not  been  broken  and  no  rignt  of 
action  has  arisen."  The  Lord  Chancellor  continues :  "  And 
I  may  ask  with  him, '  does  any  right  of  action  exist  until  the 
amount  of  damage  has  been  ascertained  in  the  specified 
mode?'  In  order  to  determine  this  question  we  must  refer 
again  to  the  claim  of  the  specification  upon  which  it  de- 
pends. Now  suppose  that  the  contractors  had  chosen  to 
agree  that  they  would  be  paid  for  their  work  not  a  specified 
sum  nor  upon  measure  and  value,  but  such  an  amount  as 
the  company's  engineer  might  fix,  can  there  be  a  doubt  tliai 
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such  a  contract  (though  a  very  important  one)  would  be 
binding  and  that  the  contractor  would  be  bound  to  submit 
entirely  to  the  discretion  or  even  the  caprice  of  the  person 
whom  he  had  thus  clothed  with  this  arbitrary  authority?" 
The  bill  in  that  case  charged  fraud  in  the  engineer  in  re- 
fusing his  certificates.  This  charge  was,  however,  abandoned 
at  the  hearing  and  the  bill  was  dismissed  on  the  ground  that 
the  Court  could  not  fix  the  amount.  In  affirming  the  decree 
the  Lord  Chancellor  says:  "If  the  Court  were  to  assimie 
the  jurisdiction  which  is  prayed,  it  would  not  be  enforcing 
the  contract  of  the  parties  acting  in  direct  opposition  to  it." 
An  exception  to  this  rule,  so  far  as  the  equitable  remedy  is 
involved,  may  be  found  where  there  has  been  fraud,  as  was 
charged  in  the  case  just  mentioned,  or  where  the  person 
sought  to  be  charged  with  the  liability  has  by  some  act  or 
default  blocked  the  action  of  the  tribunal  agreed  upon  for 
the  assessment  of  the  liability.  As  to  such  a  case  the  Lord 
Chancellor  says :  "  It  was  said  that  this  clause  leaves  the 
contractors  wholly  at  the  mercy  of  the  engineer,  who  is  only 
to  determine  the  amount  thev  are  to  receivce  '  when  the  con- 
tract  shall  have  been  terminated,  or  as  soon  thereafter  as  the 
engineer  may  think  convenient,'  and  it  is  urged  that  he  may 
consult  his  own  convenience  and  indefinitely  postpone  his 
determination.  I  do  not  think  that  the  proper  construction 
of  these  words  is,  that  they  relate  to  the  personal  convenience 
of  the  engineer;  but,  be  that  as  it  may,  if  he  were  to  decline 
to  enter  upon  the  question,  or  by  any  affected  delay  or  any 
improper  practice  of  any  kind  were  to  attempt  to  evade  a 
decision,  a  Court  of  Equity  would  know  how  to  deal  with 
such  a  state  of  things,  although  a  Court  of  law  might  be 
powerless  to  afford  redress." 

In  cases  such  as  Berrie  v.  Woods,  12  0.  R.  693,  cited  at 
the  argument,  the  course  is  simple.  There  was  no  outside 
tribunal  there  agreed  upon  to  ascertain  the  value.  The  cove- 
nant was  general  to  pay  one-half  of  the  then  value  of  any 
permanent  improvements,  etc.,  and  the  Court,  in  the  event 
of  the  parties  not  agreeing,  simply  referred  it  to  the  Master 
to  fix  the  amount.  As  to  such  cases  the  M.  R.  says,  in  Milnes 
V.  Gery,  11  Ves.  400,  at  p.  407:  "The  case  of  an  agree- 
ment to  sell  at  a  fair  valuation  is  essentiallv  different.  In 
that  case  no  particular  means  of  ascertaining  the  value  are 
pointed  out ;  there  is  nothing,  therefore,  precluding  the  Court 
from  adopting  any  means  adapted  for  that  purpose."  In 
view  of  the  facts  of  this  case,  it  seems  impossil3le,  under  the 
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authorities  I  have  mentioned^  to  say  that  the  defendant  is  at 
present  in  a  position  to  enforce  either  his  legal  or  his  equit- 
able remedies,  nor  will  be  so  until  the  valuation  proceedings 
shall  have  been  completed  or  the  necessity  for  them  been 
obviated  in  some  way.  Whether  the  valuation  already  made 
is  altogether  abortive,  or  whether  it  is  simply  an  incomplete 
piece  of  work,  is  a  question  upon  which  I  shall  express  no 
opinion,  for  I  think  it  is  in  no  way  necessary  for  a  deter- 
mination of  this  case.  The  condition  of  things  is  not  due  to 
any  default  of  the  plaintiff.  He  took  the  initiative  in  ap- 
pointing a  valuer  where  he  need  not  have  done  so.  He 
facilitated  matters  in  every  way  and  he  lost  no  time  in 
tendering  the  amount  fixed  by  the  valuers.  The  mistake  is, 
perhaps,  not  due  to  the  fault  of  any  one  in  particular ;  at  all 
events  the  plaintiff  is  not  responsible  for  it.  It  is  not  sug- 
gested that  he  has  done  any  one  thing  to  impede  a  speedy 
settlement  of  the  amount  to  be  paid.  He  has  rather  facili- 
tated the  proceedings  than  obstructed  them.  It  rests  with 
the  defendant  herself  when  she  shall  be  in  a  position  to  en- 
force her  remedies.  I  have  discussed  this  question  of  the 
defendant's  equitable  riglits  at  greater  length  than  is  really 
necessary  for  a  determination  of  this  particular  case,  but  I 
was  desirous  of  shewing  that  a  default  in  the  plaintiff  in  per- 
formance of  his  covenant  would  give  rise  to  valuable  remedies 
in  equity  for  securing  payment  of  the  value  of  the  improve- 
ments, with  which  the  present  possession  of  the  premises 
has  nothing  to  do.  At  one  time  during  the  argument  we 
were  asked  to  make  a  declaration^  to  the  effect  that  the  de- 
fendant should  have  a  lien  on  the  premises  for  the  value  of 
t/Kse  improvements.  This  was  subsequently  abandoned  as 
b^ing  altogether  unnecessary  in  this  present  case,  as  the 
plaintiff  was  a  responsible  man  and  his  personal  covenant 
was  amply  sufficient  for  what  he  might  in  any  way  become 
liable  to  pay  under  it.  There  are  reasons  why  such  a  declara- 
tion should  be  made  in  a  case  like  the  present.  This  ir  an 
action  of  ejectment  in  which  is  involved  wholly  the  right 
of  possession.  Sections  287  and  289  of  the  Supreme  Court 
Act,  to  which  I  have  already  referred,  make  provision  for  an 
equitable  defence,  that  is  to  say,  so  far  as  there  are  any 
equities  between  the  parties  which  would  prevent  the  plain- 
tiff from  sustaining  liis  action,  or  which  would  prevent  him 
from  issuing  a  writ  of  possession  if  he  did  sustain  it;  the 
Court  in  this  action  exercising  an  equitable  jurisdiction,  is 
authorized  to  declare  and  enforce  these  equities  by  way  of 
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relief.  Section  287,  I  think,  makes  this  clear.  It  provides 
that  when  the  defendant  "  has  a  defence  to  the  action  on 
equitable  grounds  he  may  state  by  way  of  defence  the  facts 
which  entitle  him  on  equitable  groimds  to  retain  possession, 
and  his  statement  of  that  defence  shall  begin  with  the  words 
"for  a  defence  on  equitable  grounds."  Section  289  gives  the 
defendant  power  to  ask  for  relief,  and  the  Court  power  to 
grant  or  withhold  the  relief  prayed  for,  and  generally  to  de- 
termine all  questions  between  the  parties  arising  in  the  action 
according  to  law.  This  can  only  have  reference  to  matters 
v/hich  would  amount  to  a  defence  to  the  action,  or  which,  in 
the  language  of  sec.  287,  would  entitle  the  defendant  to 
retain  possession.  But  if  the  defendant  is  not  in  a  position 
to  file  a  bill  in  equity  to  enforce  his  equitable  lien,  as  in  my 
opinion  he  is  not,  then  a  mere  declaration  of  a  lien  which 
may,  xmless  waived  in  the  meantime  or  discharged  by  pay- 
ment or  otherwise,  become  enforceable  at  some  future  time, 
would  not  effect  the  present  possession  one  way  or  the  other, 
and,  therefore,  it  is  no  defence  to  this  action,  nor  does  it 
entitle  the  defendant  to  retain  the  possession.  Section  118 
of  "The  Supreme  Court  in  Equity  Act,"  which  is  copied 
from  the  English  Chancery  Procedure  Act  of  1852,  is  as 
follows:  "No  suit  in  the  said  Court  shall  be  open  to  objec- 
tion on  the  ground  that  a  merely  declaratory  decree  or  order 
is  sought  thereby,  and  it  shall  be  lawful  for  the  Court  to 
make  binding  declarations  of  right  without  granting  conse- 
quential relief."  Under  this  section  the  Court  did  not,  as  a 
rule,  at  all  events,  make  declarations  of  future  rights  (Lady 
Langdale  v.  Briggs,  8  DeG.  M.  &  G.  391),  or  rights  depend- 
ing upon  circumstances  which  might  never  arise  (Hampton 
V.  Holman,  5  Ch.  D.  183).  More  than  this  the  section  was 
held  only  to  apply  to  cases  where  there  was  a  present  right 
to  the  relief  consequent  upon  the  declaration,  though  tlie 
party  entitled  to  it  might  not  ask  it  (Eooke  v.  Lord  Ken- 
sington, 2  K.  &  J.  753 ;  Brooking  v.  Maudslay,  38  Ch.  D.  at 
p.  647).  If  the  defendant  is  not  at  present  in  a  position  to 
enforce  his  claim  for  compensation,  either  at  law  or  in 
equity,  there  is  nothing  in  this  case  to  make  it  an  exco])tion 
to  a  rule  so  general  in  its  application.  The  defendant  ad- 
mits the  plaintiff^s  ability  to  pay;  the  plaintiff  has  given 
some  evidence  of  his  willingness,  and  he  is  surely  entitled 
by  pa3rment  of  the  defendant's  claim  when  he  can  ascertain 
the  :;mount  of  it,  to  prevent  his  property  being  encumbered 
by  a  Tt-n  when  the  delay  in  ascertaining  the  amount  due  is 
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r.ot  attributable  in  any  way  to  him.  However,  we  are  re- 
lieved from  any  question  on  this  point  as  the  defendant  has 
withdrawn  all  claim  to  the  declaration,  as  it  will  serve  him 
no  useful  purpose. 

What  I  have  said  as  to  the  equitable  defence  is  equally 
applicable  to  the  defendant's  application  to  have  the  valua- 
tion set  aside.  It  has  no  bearing  on  the  question  of  posses- 
sion, and  for  the  purpose  of  determining  that  question  it  is 
immaterial  whether  it  is  set  aside  or  not.  The  defendant, 
as  appears  by  his  notice  of  motion  and  by  his  argument,  was 
not  anxious  as  to  any  lien  on  the  premises  as  a  security  for 
his  compensation,  if  a  present  right  of  possession  did  not  go 
with  it.  Neither  was  he  anxious  to  set  aside  the  valuation 
except  for  a  result  which  he  claimed  would  follow,  that  is, 
that  the  valuation  proceedings  were  then  ended  and  he  was 
entitled  to  a  decree  compelling  the  plaintiff  to  renew  the 
lease.  I  do  not  agree  with  either  proposition.  I  think  the 
verdict  must  stand. 

White,  J. : — This  is  an  action  of  ejectment  tried  without 
a  jury  at  the  St.  John  Circuit  before  Mr.  Justice  Hanington, 
H'bo  found  for  the  plaintiff. 

The  facts  are  as  follows: — By  deed  dated  May  Ist,  1849, 
John  Cunard  demised  to  Eobert  Cunard,  for  the  term  of  21 
years  from  the  date  of  the  lease,  a  lot  of  land,  bounded  on 
the  west  by  the  River  St  John,  and  situate  in  wha^  is  now 
the  City  of  St.  John,  but  was  then  part  of  the  Parish  of 
Portland.  The  lot  is  mainly  valuable  by  reason  of  the  wharf 
privileges  it  affords.  At  the  date  of  the  lease  to  Robert 
Cunard  there  were  no  improvements  on  the  land.  The  lease 
contained  a  covenant  relating  to  improvements  which  was 
substantially  similar  to  the  covenant  directly  in  question,  in 
this  suit.  Robert  Cunard  took  possession  under  this  lease, 
and  continued  to  occupy  throughout  the  term,  and  until  the 
^Ith  of  August,  1865,  on  which  date  John  Cunard,  by  deed, 
redemised  the  lot  to  Robert  Cunard  and  his  assigns,  for  a 
further  term  of  21  years  from  the  first  dav  of  Mav,  1865. 
This  last  mentioned  lease  does  not,  on  its  face,  purport  to  be 
executed  by  way  of  renewal  of  the  first  one,  but  the  yearly 
rent  reserved  is  the  same  in  both,  and  the  second  lease  con- 
tains a  covenant  to  renew  and  pay  for  improvements,  similar 
to  that  in  the  first  one,  but  with  this  difference — that  where- 
as the  first  covenant  referred  to  "  any  buildings  or  improve- 
ments erected  bv  the  said  Robert  Cunard  on  the  demised 


PVKDY  V.  PORTER,  365 

premises,"  the  corresponding  words  in  the  second  lease  are, 
"  the  buildings  or  improvements  heretofore  erected  or  which 
hereafter  may  be  erected  or  made  by  the  said  Robert  Cunard, 
his  executors,  administrators  or  assigns  on  the  demised  pre- 
mises/' Robert  Cunard  died  prior  to  July,  1893,  and  by 
his  last  will,  which  bears  date  the  5th  day  of  January,  1891, 
his  widow,  Anne  Cunard,  became  sole  legatee  of  all  his  real 
and  personal  property.  John  Cunard  having  also  died  leav- 
ing, as  his  successor  in  title  to  the  reversion,  his  son  Charles 
W.  K.  Cunard,  who  was  an  infant,  Anne  Cunard,  in  July, 
1903,  applied  to  the  Equity  Court  for  an  order  requiiing 
Charles  W.  K.  Cunard,  by  the  guardian  of  his  person  and 
estate,  to  either  renew  the  second  lease,  or  pay  for  the  im- 
provements as  provided  for  therein.  In  compliance  with  an 
order  of  the  Judge  in  Equity,  made  upon  such  application, 
Charles  W.  K.  Cunard,  by  his  guardian,  Fteeraan  W.  Wisdom, 
executed  a  lease,  under  seal,  bearing  date  the  20th  day  of 
July,  1893,  which  is  stated  therein  to  be  made  by  way  of 
renewal  of  the  second  lease,  and  wherebv  the  lot  was  demised 
to  Anne  Cuiiard  and  her  assigns,  for  the  term  of  21  years 
expressed  in  the  habendum  clause,  in  the  words  following : — 
"To  have  and  to  hold  the  said  lot  of  land  and  premises 
hereby  demised  and  the  appurtenances  unto  the  said  Anne 
Cunard,  her  executors,  administrators  and  assigns,  for  and 
during  the  term  of  21  years  from  the  first  day  of  May,  w^hich 
was  in  the  year  of  our  Ijord  one  thousand  eight  hundred  and 
eighty-six/' 

The  lease  contained  the  following  covenant : — 
"And  it  is  agreed  by  and  between  the  parties  to  tliosc 
presents  that  at  the  end  of  the  said  term  the  buildings  or 
improvements  heretofore  erected,  or  which  may  hereafter  be 
erected  or  made  by  the  said  Anne  Cunard,  her  executors, 
administrators  or  assigns,  on  the  demised  premises,  shall  be 
valued  by  two  indifferent  persons,  one  to  be  cliosen  by  eaclt 
party,  which  two  parties,  in  case  of  disagreement,  shall 
choose  a  third,  the  appraisement  of  whom  or  any  two  of 
whom  shall  be  conclusive  as  to  the  value  of  such  buildings 
and  improvements;  at  which  time  it  shall  be  in  the  option 
of  the  said  Charles  William  K.  Cunard,  his  heirs  and  assigns, 
to  pay  to  the  said  Anne  Cunard,  her  executors,  administra- 
tors and  assigns,  such  appraised  value,  or  to  continue  the 
lease  of  the  said  premises  to  the  said  Anne  Cunard,  her  exe- 
cutors, administrators  and  assigns,  for  a  further  term  of  21 
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years,  at  the  same  yearly  rent,  under  the  like  covenants  in 
all  respects  as  herein  contained  and  expressed/^ 

By  deed  dated  the  22nd  day  of  September,  1893,  Anne 
Cunard  assigned  the  lease,  term  and  premises  to  Albert  E. 
Cunard  and  Emma  Cunard,  who,  by  deed  dated  the  10th  day 
of  August,  1896,  assigned  the  same  to  the  defendant.  Charles 
W.  K.  Cunard,  in  March,  1907,  by  deed  conveyed  to  the  plain- 
tiff the  lot  in  question,  subject  to  the  outstanding  lease.  The 
plaintiff  gave  the  defendant  written  notice,  dated  May  2nd, 
1907,  informing  her  that  he  was  the  owner  of  the  reversion, 
and  that  he  had  appointed  Mr.  Holder  as  appraiser  in  his 
behalf,  and  requiring  her  to  appoint  an  appraiser  on  her 
part,  to  act  with  Mr.  Holder  in  valuing  the  buildings  and  im- 
provements on  the  land.  The  defendant,  by  writing  xxvder 
date  21st  May,  1907,  notified  the  plaintiff  that  she  had  ap- 
pointed Mr.  Belyea  on  her  behalf. 

The  two  appraisers  thus  selected  met,  and  having  viewed 
tl)e  premises,  failed  to  agree  on  a  valuation,  and  decided  to 
call  in  the  aid  of  a  third  appraiser.  They  accordingly  selected 
Mr.  Edgett  as  such  third  appraiser,  and  he,  upon  their  re- 
quest, accepted  the  appointment.  Neither  party  appeared 
before  the  appraisers,  or  submitted,  or  were  asked  to  submit, 
any  evidence  or  claim  as  to  the  value  or  extent  of  improve- 
ments; except  that  Mr.  Holder  states  his  instructions  were, 
to  "  value  the  buildings  and  improvements  on  the  place," 
and  Mr.  Belyea  says  his  instructions  were  "to  value  the 
wharf  and  all  the  improvements,"  and  that  he  so  informed 
Mr.  Holder.  At  the  time  of  appraisement,  there  was  upon 
the  lot  a  wharf,  two  dwelling  houses,  and  two  sheds,  all  of 
which,  the  defendant  claims,  were  valuable  improvemente, 
and  should  have  been  appraised  as  such. 

This  wharf,  onjts  western  or  front  portion,  is  constructed 
of  spiling  and  timber,  covered  with  a  plank  flooring  which 
extends  back  from  the  face  of  the  wharf  some  forth  or  forty- 
five  feet.  Between  this  floored  portion  and  the  end  next  the 
shore — a  distance  of  about  sixtv  feet — the  wharf  is  formed 

ft 

mainlv  of  earth  and  stone.  When  first  constructed  bv  Robert 
Cunard,  more  than  thirty  years  ago,  this  portion  con<5iFted 
of  log  crib  work,  having  ballast  floors  loaded  with  stone,  to 
sink  the  wharf  and  keep  it  in  position.  ^  Partly,  it  would 
seem,  owing  to  the  settling  and  decay  of  this  crib  work,  and 
partly  to  make  the  structure  more  capable  of  resisting  fresh- 
ets, this  whole  portion  has  been  filled  and  covered  with  earth 
and  stone  to  a  depth  of  several  feet,  and  so  that,  while  the 
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testimony  shews  that  part  of  the  old  crib  work  is  still  there^ 
it  is  in  great  part,  if  not  wholly,  concealed  from  view.  Except 
the  stone  ballasting  mentioned,  all,  or  practically  all,  of  this 
earth  and  stone  filling  was  placed  there  free  of  cliarge  by 
outside  parties,  who  were  allowed  by  the  then  lessee,  Robert 
Cunard,  to  use  the  wharf  as  a  dumping  ground  for  earth 
and  stone  which  they  wished  to  be  rid  of.  The  lessee,  how- 
ever, bore  the  expense  of  such  levelling  and  adjusting  of  this 
filled-in  matter  as  was  from  time  to  time  necessary.  The 
two  dwelling  houses  mentioned  were  built  by  the  defendant, 
about  1898,  to  replace  two  others,  which,  having  been  erected 
by  Robert  Cunard,  had  been  then  recently  burned.  The 
whole  of  one  of  these  houses,  and  the  L  of  the  other,  rests 
on  the  earth-filled  portion  of  the  wharf.  An  award  of 
$2,550  was  made  in  writing,  under  date  June  15th,  1907,  by 
two  of  the  appraisers.  Holder  and  Edgett,  Belyea  having  re- 
fused to  sign  it.  This  award  purports  to  be  made  for,  and 
in  respect  of,  "  thte  buildings  or  improvements  upon  the  lands 
and  premises  hereinbefore  set  out  under  the  terms  of  the  said 
lease."  From  the  evidence  on  tlie  trial,  however,  it  appears 
that  this  amount  was  made  up  by  allowing  $2,050  for  the 
dwelling  houses,  and  $500  for  the  plank-floored  part  of  the 
wharf  and  the  two  sheds,  but  that  nothing  was  allowed  for 
or  in  respect  of  the  earth-filled  part  of  the  wharf. 

The  plaintiff  served  the  defendant  with  notice  of  this 
award,  and  made  a  tender  to  her  of  the  $2,550  awarded, 
which  she  refused  to  accept,  whereupon,  having  first  formally 
demanded  possession,  he  brought  this  action.  Tn  addition  to 
denying  plaintifFs  legal  title,  the  defendant,  by  plea,  asserts 
the  right  to  holjd  possession  on  equitable  grounds ;  and  imder 
the  provisions  of  C.  S.  1903  c.  Ill,  ss.  287-289,  asks  to 
have  the  award  set  aside,  and  a  renewal  lease  decreed  to  be 
executed. 

The  first  question  to  be  determined  is  as  to  the  suffi- 
ciency of  the  appraisement.  The  defendant  claims  the  award 
is  bad  upon  two  grounds :  First,  because  the  third  appraiser 
was  Appointed  by  the  other  two,  and  not  by  the  parties  them- 
selves; and  secondly,  because  the  appraisers  failed  to  appraise 
or  award  any  sum  in  respect  of  the  earth-filled  portion  of 
the  wharf.     I  think  there  is  nothing  in  the  first  ground. 

The  clause  in  the  lease  governing  the  appointment  of  the 
third  appraiser  reads :  "  One  to  be  chosen  by  each  party, 
which  two  parties  in  case  of  disagreement  shall  choose  a 
third,  the  appraisement  of  whom,  or  any  two  of  whom,  shall 
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be  conclusive,  etc.'^  The  words  "  whom,  or  and  two  of 
whom,"  in  this  clause  evidently  refer  to  the  "two  parties" 
who,  "in  case  of  disagreement,  shall  choose  a  third/^ 

As  to  the  second  ground:  while  it  is  beyond  doubt  that 
the  appraisers  awarded  nothing  in  respect  of  this  earth- 
filled  wharf,  it  is,  to  my  mind,  far  from  being  made  clear  by 
the  evidence  why  they  took  that  course.  If,  having  exercised 
their  judgment  upon  this  matter  they  honestly  concluded,  al- 
though wrongly,  that  this  piece  of  wharf  in  no  degree  en- 
hanced the  value  of  the  lot,  and,  therefore,  allowed  nothing 
for  it,  I  cannot  tliink  tlieir  finding  could  be  successfully  im- 
peached for  such  error  in  judgment.  Having  selected  the 
appraisers  for  the  express  purpose  of  getting  their  judg- 
ment as  to  value,  the  parties  are  bound  by  that  judgment 
when  given.  But  if,  on  the  other  hand,  the  appraisers  made 
no  finding  as  to  the  value  of  this  portion  of  the  wharf,  in 
the  belief  that,  because  it  was  mainly  or  largely  constructed 
of  earth,  it  could  not  in  anv  case  be  considered  an  "erection 
or  improvement "  requiring  appraisement  under  the  covenant, 
then,  if  this  earth-work  does  in  fact  add  value  to  the  land,  I 
think  the  award  is  bad.  Bearing  in  mind  that  this  lot  was, 
in  1840,  merely  part  of  the  beach,  or  shore,  of  the  river ;  that 
its  value  consists  chiefly  in  its  being  a  good  site  for  a  wharf ; 
and  that  a  wharf  has  been  built  upon  it,  which  adequately 
answers  all  the  purposes  which  a  wharf  at  such  a  place  is  re- 
quired to  serve;  then,  in  determining  whether  such  a  struc- 
ture is  an  improvement  or  not,  what  difference  can  it  make 
whether  it  be  constructed  of  wood,  earth,  stone  or  iron,  pro- 
vided always  it  is  of  such  a  character  as  to  enhance  the  value 
of  the  lot.  But  the  learned  Judge  who  heard  the  case,  and 
who  also  viewed  the  premises,  having  found,  as  a  fact,  that  this 
earth-filled  portion  of  wharf  is  an  improvement,  and  that 
part  of  the  old  timber  crib-work  is  still  there ;  and  that  this 
timber  with  the  earth  filled  in  above  it  raises  the  surface  of 
the  wharf  several  feet  above  the  water  line,  and  higher  ihan 
was  the  original  surface  of  the  land :  and  having  also  found, 
as  a  fact,  that  the  value  of  thi«?  portion  of  the  wharf  should 
have  been,  but  was  not,  adjudicated  upon  bv  the-  appraisers, 
his  finding  as  to  these  questions  of  fact  should,  T  think,  stand. 

The  learned  counsel  for  the  plaintiffs  put  forward  upon 
the  argument  the  contention  that,  by  the  terms  of  the  cove- 
nant in  question,  the  only  improvements  which  required 
appraisement  are  such  as  were  made  during  the  currency  of 
the  Jast   lease,   although   I   thought   at   the   time,   perhaps 
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wrongly,  that  he  did  not  insist  upon  this  point  very  strenu- 
ously, he  did  not  abandon  it,  and  it  therefore  has  to  be  dis- 
posed of.  The  clause  in  the  covenant  upon  which  he  based 
this  contention  reads  as  follows: — "That  at  the  end  of  the 
said  term,  the  buildings  or  improvements  heretofore  erected, 
01  which  may  hereafter  be  erected  or  made  by  the  said  Anne 
Cunard,'*  etc.  I  think  it  quite  clear,  that  neither  the  gram- 
matical or  legal  construction  of  these  words  is  that  which 
the  learned  counsel  seeks  to  place  upon  them.  Grammati- 
cally, the  words,  "by  the  said  Anne  Cunard,'^  qualify  the 
words,  "or  which  may  hereafter  be  erected  or  made,"  and  do 
not — certainly  do  not  necessarily — qualify  or  limit  the  words 
•'buildings  or  improvements  heretofore  erected."  It  is  a 
well  recognized  rule  of  law,  that  ambiguous  words  in  a  cove- 
nant are  to  be  taken  most  strongly  against  the  covenantor, 
while  at  the  same  time  regard  is  to  be  had  to  the  intention 
of  the  parties,  so  far  as  the  same  can  be  gleaned  from  the 
context  and  surrounding  circumstances :  Fowle  v.  Welsh,  1  B. 
&  C.  at  p.  35;  Browning  v.  Wiight,  2  Boi?.  &^P.  at  p.  22. 

Applying  this  rule  of  construction,  and  hearing  in  mind 
that  the  lease  purports  on  its  face  to  be  made  in  renewal 
of  a  former  one;  and,  that  when  it  was  executed  there  was 
then  upon  the  lot  valuable  improvements,  made  during  the 
currency  of  tlie  former  lease,  by  the  tenant  thereunder, 
Eobert  Cunard;  and  that  such  former  lease  contained  a  cove- 
nant providing  for  payment  of  tliese  improvements,  or  a  re- 
newal of  the  lease  "under  the  like  covenants  in  all  respects 
as  therein  contained,"  and^  that  Anne  Cunard  became  en- 
titled to,  and  received,  the  lease  to  her,  for  the  sole  reason 
that  she  was  successor  in  title  to  Robert  Cunard,  there  can, 
T  think,  remain  no  doubt  whatever  that  the  covenant  in 
question  calls  for  appraisement  of  all  improvements  upon 
the  lot,  whether  made  before  or  after  the  execution  of  the 
last  lease. 

Having  reached  the  conclusion  that  the  appraisers  failed 
to  make  a  full  appraisement,  as  the  lease  calls  for,  it  remains 
to  be  considered  what  effect,  if  any,  such  failure  has  upon  the 
plaintiff's  right  to  possession. 

The  grounds  upon  which  the  defendant  claims  the  light 
to  possession  may  be  summarized  as  follows: — (1)  That  by 
the  covenant  in  question  it  is  impliedly,  if  not  expressly 
stipulated,  that  she  could  so  continue  in  possession;  (2)  that 
the  defendant  has  become  entitled  to  a  renewal  of  the  term, 
through  the  plaintiff's  default,  and,  therefore,  is  entitled  to 
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possession;  (3)  that  the  defendant  has  some  equitable  right 
to  remain  in  possession,  as  security  that  she  will  either  be  paid 
for  the  improvements,  or  receive  a  renewal  of  the  lease. 

As  to  the  first  ground,  it  is  not  suggested  that  the  cove- 
nant in  question  expressly,  and  in  terms,  provides  that  the 
defendant  may  continue  in  possession  until  the  improvements 
are  paid  for,  or  a  new  lease  given,  but  it  is  claimed  that  such 
a  provision  is  necessarily  to  be  implied.  Now  it  is  a  rule  of 
law  that  a  covenant  is  not  to  be  implied  where  there  is  an 
express  covenant  upon  the  same  subject  matter:  (Elphinston 
on  Deeds,  Rule  152,  and  cases  there  cited) ;  much  less  is 
such  covenant  to  be  implied  when  it  is  at  variance  with  other 
express  provisions  of  the  instrument.  Here  the  habendum 
in  the  lease  expressly  limits  the  term  demised  to  21  years 
from  May  1st,  1886.  So  that  we  are  asked  to  imply  from 
the  covenant  a  provipion  which  would  extend  the  tenancy 
beyond  the  term  limited  by  the  habendum,  and  this  too,  not- 
withstanding it  is  a  well  recognized  rule  of  conveyancing 
that  the  special  office  of  tlie  habendum  is  to  limit  the  term 
conferred.  But  even  if  there  were  no  express  provision  in 
the  lease  to  forbid  such  implication,  what  is  there  in  the 
covenant  from  which  we  must  imply  an  agreement  that  the 
defendant  may  hold  possession  as  she  claims  to  do?  It  is 
urged  on  her  behalf  thcat  inasmuch  as  the  plaintiff  is  com- 
pelled, or  at  least  allowed,  by  the  covenant,  to  wait  until  the 
improvements  are  valued,  before  being  called  upon  to  exercise 
his  option  as  to  whetlier  he  will  renew  or  not,  there  is  always 
a  possibility,  until  such  option  is  exercised,  that  the  lease 
will  be  renewed.  3f  therefore  the  lessor  can  resume  pos- 
session between  the  expiration  of  the  old  and  the  execution 
of  the  new  lease,  the  tenant  will,  notwithstanding  such  re- 
newal, be  deprived  of  the  enjoyment  of  part  of  the  term 
given  her  by  such  new  lease,  while,  at  the  same  time,  she  will 
be  compelled  to  pay  rent,  under  the  new  lease,  for  some 
period  during  which  she  was  so  out  of  possession.  This 
argument  strikes  me  as  having  some  force,  and  as  touching 
a  point  of  some  difficulty  in  this  case.  The  option  given  the 
lessor  is  to  pay  for  the  improvements  "or  to  continue  the 
lease."  If  then,  it  is  the  necessary,  as  it  seemed  to  be  the 
natural,  meaning  of  these  words,  that  the  new  lease  is  to  run 
from  the  expiration  of  the  old  one  it  must  follow,  in  the 
event  of  a  renewal,  that  if  the  defendant  has  been  deprived 
of  possession,  between  the  end  of  the  expired  term  and  the 
execution  of  the  new  lease,  she  will  have  to  pay  rent,  under 
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Buch  new  lease,  for  some  period  during  which  she  was  out 
of  possession. 

But,  on  the  other  hand,  it  is  likewise  true  that  if  the  de- 
fendant continues  in  possession  after  the  end  of  the  expired 
term,  then,  in  the  event  of  the  lessor  exercising  his  election 
to  pay  rather  than  to  renew,  he  could  get  no  rent  for  the 
time  the  defendant  so  occupied ;  because  the  lease  makes  no 
provision  for  any  such  rent.  .Moreover,  if  the  new  lease  is 
to  mn  from  the  end  of  the  expired  term,  then,  as  soon  as 
it  is  executed,  the  defendant  will,  by  its  terms,  be  deemed  to 
have  held  as  tenant  thereunder,  for  the  very  same  period, 
during  which,  as  she  now  claims,  she  holds  as  tenant  under 
the  old  lease.  I  do  not  think  there  is  sufficient  in  the  argu- 
ment of  the  defendant  to  outweigh  the  other  more  weighty 
and  opposing  considerations  which  present  themselves  against 
her  claim  to  hold  present  possession. 

The  defendant,  in  further  support  of  her  contention, 
points  to  the  clause  in  the  covenant,  "  at  which  time  it  shall 
be  in  the  option  of  the  said  Charles  William  K.  Cunard,  his 
heirs  and  assigns,  to  pay,"  etc.,  etc.,  ''  such  appraised  value 
or  continue  the  lease,"  etc.,  etc.,  and  argues  therefrom  that 
the  plaintiff  has  no  power  to  exercise  his  option  until  after 
the  appraisement  is  made.  But  I  much  doubt  if  these  words 
suffice  to  support  the  construction  the  defendant  seeks  to 
build  upon  them.  The  covenant,  in  so  far  as  it  provides  that 
the  defendant  shall  be  paid  for  her  improvements  or  given 
a  new  lease,  is  in  her  favour,  and  for  her  protection ;  but, 
in  so  far  as  it  gives  the  plaintiff  the  privilege  of  waiting 
until  after  the  appraisement  before  he  is  called  upon  to 
decide  whether  he  will  renew  or  pay  for  improvements,  is 
wholly  in  his  favour.     Whv,  then,  mav  he  not  waive  that 

•  •  • 

which  is  for  his  benefit  alone  ?  Why  may  he  not  at  once,  upon 
the  expiration  of  the  term,  and  without  waiting  until  the  im- 
provements are  appraised — though  he  might  unquestionably 
so  wait,  if  he  wished  to  do  so — make  a  binding  election  one 
wav  or  the  other.  If  he  is  determined  to  renew,  whv  hold 
him  compelled  to  go  on  with  the  appraisement,  since  the  de- 
fendant can  derive  no  l)enefit  therefrom?  On  the  other 
hand,  why  cannot  the  plaintiff,  before  appraisement,  make  a 
binding  election  to  pay  such  value  as  the  improvements  may 
thereafter  be  appraised  at?  If,  before  appraisement,  he 
tendered  a  new  lease,  would  he  not  thereby  be  discliargod 
from  his  covenant? 
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But  assuming — ^without  so  deciding,  however — tliat  the 
effect  of  the  words  last  quoted,  is,  to  compel  the  plaintiff  to 
wait  until  after  the  appraisement  before  he  can  make  his 
election,  it  does  not  by  any  means  necessarily  follow  tliat, 
pending  the  exercise  of  his  option,  the  defendant  can  con- 
tinue to  hold  possession  of  the  premises. 

In  Doe  dem.  Davenish  v.  Moffat,  15  Q.  B.  257,  it  was  held 
no  defence  at  law  to  an  action  of  ejectment,  brought  by  the 
lessee  against  the  lessor,  to  recover  possession  upon  the  ex- 
piration of  the  demised  term,  that  the  lessee  had,  by  the 
terms  of  the  lease,  an  option  to  renew  upon  notice,  and  that 
the  requisite  notice  had  been  given,  so  that  the  lessee  had  be- 
come absolutely  entitled  to  a  renewal  of  the  term.  The 
Court  there  held  that  the  right  to  a  renewal  gives  the  tenant 
no  interest  in  the  land,  and  no  right  to  continue  in  posses- 
sion after  the  end  of  the  original  term.  Now  it  seems  to  me 
beyond  question,  that  a  lessee  whose  right  to  renew  depends 
upon  the  contingency  which  may  or  may  not  so  fall  out  as 
to  call  for  such  renewal,  can  stand  in  no  better  position,  as 
regards  his  right  to  hold  over  after  the  expiration  of  the  old, 
and  before  the  granting  of  a  new  term,  than  would  the  tienant 
whose  lease  gave  him  an  absolute  right  to  a  renewal  in  any 
event.  Now  then,  can  the  defendant  successfully  claim  an 
implied  right,  under  the  covenant,  to  continue  in  possession, 
because  she  may  become  entitled  ultimately  to  a  new  lease, 
when,  if  she  were  absolutely  entitled  to  it,  under  the  cove- 
nant, she  could  not  hold  possession  until  the  lease  had  been 
in  fact  executed. 

But  Doe  dem.  Davenish  v.  Moffat  is  the  decision  of  a 
common  law  Court,  whereas  by  our  C.  S.  1903  ch.  Ill,  sees. 
287-289,  the  defendant  may  set  up  any  equitable  grounds 
which  would  entitle  her  to  hold  possession.  Now,  in  equity, 
the  Court  regards  that  as  done  which  it  would  decree  done, 
and,  therefore,  treats  a  tenant  who  is  entitled  to  a  renewal 
term  as  having  the  like  right  of  possession  which  he  would 
have  had  under  a  new  lease  duly  executed.  Accordingly,  in 
Walsh  V.  Lonsdale,  21  Ch.  Div.  9,  it  was  decided  that  a  ten- 
ant holding  over  under  an  agreement  for  a  renewal  Icape, 
which  would  be  specifically  performed,  is  not,  since  the  Judi- 
cature Act,  a  tenant  from  year  to  year.  But,  in  order  to 
come  within  the  shelter  of  this  equitable  principle,  the  de- 
fondant  must  shew  that  by  some  act  or  default  of  the  plain- 
tiff, she  has  become  entitled  absolutelv  to  a  renewal  of  the 
lease,  which  brings  us  to  consideration  of  the  second  ground 
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mentioned,  that  is  to  say,  the  defendant's  claim  that  she  has 
become  entitled  to  insist  upon  a  renewal. 

If  the  plaintiff  has  lost  his  option,  and  can  no  longer 
elect  to  pay  for  improvements,  but  is  bound  to  renew,  this 
can  only  be  becai^se  of  some  act  or  omission  on  his  part.  It 
may  indeed  be,  that,  having  demanded  possession  and  begun 
suit  for  its  recovery,  he  is  no  longer  in  a  position  to  insist 
upon  the  defendant  accepting  a  new  lease,  and  has  become 
absolutely  bound  to  pay  for  the  improvements,  but  in  what 
way  has  he  become  bound  to  renew  the  term?  He  has  taken 
all  the  steps  prescribed  by  the  lease  as  preliminaries  entitling 
him  to  pay  for  the  improvements.  iHe  is  in  no  way  in  de- 
fault. He  has  been  guilty  of  no  laches.  Promptly  upon  the 
expiration  of  the  demised  term,  he  appointed  his  appraiser, 
and  gave  the  defendant  notice  which  resulted  in  the  appoint- 
ment of  an  appraiser  by  her.  The  two  appraisers  thus  ap- 
pointed, failing  to  agree,  selected  a  third.  The  fact  that 
the  three  thus  chosen  have  failed  to  appraise  all  the  improve- 
ments to  payment  for  which  the  defendant  is  entitled,  can- 
not be  charged  to  any  act  or  default  of  the  plaintiff.  Elec- 
tion depends  upon  intention,  evidenced,  of  course,  as  all  in- 
tentions necessarily  must  be,  by  some  acts  or  act.  How  then 
can  the  plaintiff  be  held  to  have  elected  to  renew  from  the 
mere  fact  that  there  was  no  sufficient  appraisement? — when 
he  has  done  all  he  was  bound  to  do,  or  indeed  could  do,  to 
prosure  a  proper  appraisement.  If  either  of  the  parties  is 
in  default,  it  would  seem  to  be  the  defendant.  She  is  the 
party  in  whose  interest  the  covenant  was  inserted  in  the 
lease.  She  is  as  much  bound  by  that  covenant  as  is  the 
plaintiff  to  appoint  appraisers.  She  is  to  select  one,  the 
plaintiff  another,  and  in  case  of  disagreement  the  two  thus 
chosen  are  to  select  a  third.  If  she  is  not  bound  to  take  the 
initiative  in  obtaining  appraisement  she  may,  at  least,  do  bo 
equally  with  the  plaintiff.  As  appears  by  the  Mayor,  etc.,  of 
Saint  John  v.  Sears,  18  S.  C.  R.  702,  she  may  waive  any 
claim  to  improvements,  and  refuse  to  accept  a  renewal  of  the 
lease.  If  she  claims  improvements  it  is  for  her  to  specify 
what  these  are.  If  the  appraisers  fail  to  adjudicate  upon  all 
ilie  improvements  for  which  she  is  entitled  to  be  paid",  such 
failure,  if  chargeable  to  either  party,  rests  upon  her,  at  least 
as  heavily  as  upon  the  plaintiff.  In  Irwin  v.  Simonds,  11 
X.  B.  R.  190,  the  covenant  was  that  of  the  lessor,  and  re- 
quired the  buildings  to  "be  valued  by  disinterested  persons." 
T'"nder  fuch  a  covenant  (as  was  decided  in  Gilbert  v.  Smith, 
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19  X.  r>.  H.  211),  the  lessor  could  appoint  all  of  the  ap- 
jiraisers.  Jn  the  Mayor,  etc.,  of  Saint  John  v.  Sears — as 
if:  the  prestut  case — the  covenant  was  that  of  both  lessor  and 
lessee,  and  re(j[uired  each  covenantor  to  appoint  an  appraiser; 
and  King,  J.,  in  the  course  of  his  judgment  in  that  case 
(28  N.  B.  K.  at  p.  li)),  referring  to  this  difference  in  the 
covenant,  says :  "  I  might  also  observe  with  regard  to  Irwin 
V.  Simonds,  that  in  it  there  was  no  covenant  or  agreement 
whatever  on  the  part  of  the  lessee  (as  expressed  by  Ritc^hie, 
J.,  at  p.  194),  that  he  should  in  any  way  assume  the  initiar 
tive  in  this  matter.  It  may  possibly  be  that,  if  the  covenant 
in  that  case  had  been  like  the  covenant  here,  it  might  not 
have  been  concluded  as  a  matter  of  fact  that  Mr.  Simonds, 
by  his  omission  to  have  the  property  value,  and  by  his  acts 
at  and  after  the  expiration  of  the  lease,  clearly  indicated  his 
intention  to  continue  the  lease  for  a  further  period."  Allen, 
C.J.,  in  his  judgment  in  the  same  case  (at  p.  25)  likewise 
emphasizes  the  difference  between  the  two  covenants.  In 
connection  with  this  case  of  The  Mayor,  etc.,  v.  Sears,  it  is, 
1  think,  worthy  of  remark  in  view  of  the  present  defendant's 
contention,  that,  although  that  cas^  was  very  fully  discussed 
both  in  this  Court  and  on  appeal,  and  the  whole  question  in- 
volved was  as  to  the  nature  of  the  tenancy  under  which  the 
defendant  then  held  over  for  a  year  after  the  expired  time, 
il  was  never  even  suggested  either  by  counsel  on  argument, 
or  any  Judge  in  giving  judgment,  that  the  defendant  was 
entitled  to  hold  over  for  the  whole,  or  any  part  of  such  year, 
because  the  plaintiff  had  failed  to  have  the  improvements 
appraised.  In  this  case  I  cannot  see  that  the  plaintiff  has 
done,  or  omitted  to  do,  anything  whereby  he  has  lost  his 
option  to  pay  and  become  bound  to  renew  the  lease. 

Then  as  to  the  third  ground : — What  other  equitable  rights 
apart  from  those  already  considered,  has  the  defendant,  un- 
der which  she  can  hold  possession?  It  is  claimed  that,  as 
the  covenant  admittedly  runs  with  the  land,  it  was  never 
contemplated  by  the  parties  to  the  lease  and  would  work  in- 
justice to  the  defendant,  to  force  her  to  look  to  the  plaintiff's 
personal  responsibility  alone  for  recovery  of  the  value  of  the 
improvements.  But,  if  it  were  necessary  in  order  to  pro- 
tect the  defendant,  and  if  she  had  shown  herself  entitled  to 
protection  as  against  the  plaintiff,  the  Court,  exercising  the 
powers  of  a  Court  of  Equity,  as  it  may  do  by  the  statute 
under  which  tlie  equitable  plea  is  framed,  could  declare  the 
value  of  the  improvements  to  be  a  lien  or  charge  upon  the 
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property.  TJiis  is  what  was  done  in  Berrie  v.  Woods  (12 
Ont.  R.  693).  An  equitable  lien  does  not,  however,  cany 
with  it  possession  of  tlie  property  charged.  In  this  case,  the 
defendant,  on  the  argument  expressly  stated  by  her  counsel 
in  reply  to  questions  by  the  Court,  that  tlie  plaintiff  1 
financially  well  able  to  pay  any  claim  lor  improvements,  and 
that,  in  the  event  of  this  Court  deciding  against  her  claim 
to  possession,  she  did  not  ask  to  have  the  value  of  the  im- 
provements charged  upon  the  land.  But  if  the  defendant 
is  secure  of  payment  for  her  improvements,  what  more  is  she 
entitled  to? 

Bearing  in  mind  tliat,  in  the  absence  of  a  covenant  to  pay 
for  improvements,  a  lessee  has  no  claim  to  such  payment,  it 
is  apparent  that  the  object  of  the  covenant  here  is  to  insure 
the  lessee  compensation  for  improvements  she  may  make  on 
the  premises,  in  case  the  lease  be  not  renewed.  On  the  other 
hand,  as  already  stated,  the  option  to  renew  and  thereby 
avoid,  or  rather  postpone  payment  for  improvements,  is  a 
provision  in  favour  of  the  lessor.  Hence,  if  the  defendant 
is,  in  the  end,  paid  for  her  improvements,  she  will  get  all 
she  is  entitled  to ;  and  if,  in  the  meantime,  the  Court  makes 
her  secure  of  such  payment;  or  if,  as  is  admittedly  the  fact, 
she  is  thus  secure  withoyt  the  aid  of  the  Court,  what  in- 
justice does  she  suffer?  1  can  see  none.  Then  why  should 
a  Court  of  Equity  lend  its  aid  to  deprive  the  plaintiff  of 
his  legal  right  to  pos-se.-sion,  in  order  to  give  the  defendant 
protection,  which  she  does  not  require,  against  the  plaintiff, 
who  is  in  no  way  in  default? 

Two  New  York  cases.  In  re  Coatsworth,  IGO  X.  Y.  115, 
and  Van  Beuren  v.  Wotherspoon,  1*64  N.  Y.  3(58,  were  cited 
by  the  defendant,  as  was  also  the  case  of  Nudell  v.  Williams, 
15  U.  C.  C.  P.  348.  As  the  learned  Chief  Justice  reviews 
these  cases  very  fully  in  the  judgment  which  he  will  deliver, 
it  is  not  necessary  for  me  to  further  deal  with  them.  For 
the  reasons  I  have  given,  I  think  the  plaintiff  entitled  to 
possession,  and  that  the  verdict  in  his  favour  should  stand. 

It  only  remains  to  consider  the  prayer  of  the  defendant 
set  forth  in  his  plea,  that  the  award  made  by  the  appraisers 
shall  be  set  aside.  Having  found  the  plaintiff  entitled  to 
possession,  notwithstanding  the  invalidity  of  the  award,  what 
interest  will  be  served  by  formally  decroeins:  that  the  award 
be  set  aside.  No  doubt  the  powers  conferred  upon  the  Court 
by  sec.  2"89  of  the  Supreme  Court  Act,  are  sufficiently  bioad 
to  enable  iis  to  set  aside  the  award  in  this  action,  if  it  were 


376  ^J^^  EASTERN  LAW  REPORTER. 

necessary  to  do  so,  to  afford  to  tlie  defendant  any  equitable 
relief  to  which  she  had  shown  herself  entitled,  and  wliich, 
being  granted,  would  defeat  the  plaintiff's  legal  right  to 
possession.  For  example,  the  Court  could,  1  think,  under 
this  section,  grant  relief  against  forfeiture  for  non-payment 
of  rent,  or  breach  of  covenant,  where  the  defendant,  in  an 
action  brought  to  eject  him,  because  of  such  forfeiture,  shows 
liimself  entitled  to  such  relief.  And  in  the  present  case, 
had  the  defendant  shown  herself  entitled  absolutely  to  a  re- 
newal lease,  the  Court  could,  I  think,  decree  such  renewal. 
But  to  order  the  award  of  the  appraisers  set  aside,  would  not 
entitle  the  defendant  to  possession ;  nor  would  it,  so  far  as  I 
can  see,  in  any  way  affect  the  rights  of  either  party.  If 
this  were  an  award  which  could  be  enforced  without  suit,  if 
for  instance  it  were  an  award  which  could  be  entered  upon 
the  postea  and  enforced  as  a  verdict — then  there  would  be 
something  gained  by  having  it  set  afeide.  But  to  enforce 
this  award,  it  must  be  declared  upon  as  a  cause  of  action,  or 
be  set  up  as  a  defence  by  plea,  and  in  either  case  its  invalidity 
can  be  shown  in  answer.  In  Doe  dem.  Turnbull  v.  Brown, 
5  B.  &  C.  381  (referred  to  in  Russell  on  Awards,  5th  ed.,  p. 
G64),  Abbott,  C. J.,  says :  "  This  is  clear,  when  an  award  may 
be  considered  as  a  nullity  and  nothing  can  be  done  upon  it 
but  by  suit,  the  Court  will  not  interfere  to  set  aside  the 
award,  because  any  action  brought  to  enforce  it  must  fail." 

I,  therefore,  do  not  think  that  we  should,  in  this  action, 
set  aside  the  award. 

Haxington,  Landry,   and  McLeod,  JJ.,  agreed  with 
Barker,  C.J. 


Verdict  for  plaintiff  stLstained. 


■J.mU 


.    t 


'THL  IC 


Eastern  Law  Reporter. 

^         ■      ■    1^  I     — ^^^^  ™  I         I     ■      — ^^^^■^^^^^^^■^ ^—  ■      ■^^^^  i^      ■    — ^^.^  ii   ■  ■  m^^^^^^^^^^  ■  ■     i     ■  ■      , 

Vol.  V.         TORONTO,  AUGUST  1,  1908.  No.  6 


NOVA  SCOTIA. 

BUPRBMB  COURT. 

Dkysdale,  J.,  AT  Chambers.  July  13th,  1908. 

Re  PORT  HOOD  COAL  CO. 

Evidence — Commission  to  Examine  Witnesses — Enlargement 
of  Time  for  Return — Winding-up  Act. 

On  motion  before  Longley,  J.,  at  Chambers,  to  vary 
the  order  for  a  commission  to  take  evidence  at  Toronto, 
judgment  was  delivered  as  follows: 

In  this  matter  a  certain  claim  is  in  contestation. 
The  Imperial  Trust  Company  has  filed  a  claim  which 
(the  liquidator  is  contesting.  The  claimants  have  their 
place  of  business  in  Toronto,  and  their  chief  witnesses 
there.  An  order  was  granted  for  a  commission  to  take 
plaintiff's  evidence  at  Toronto,  and  it  appears  that  some 
witnesses  have  already  been  examined  under  this 
commission.  The  plaintiffs  solicitor  applied  to  Mr. 
Justice  Meagher  at  Chambers  for  an  order  enla'rging  the 
time  for  return  of  this  commission,  which  has  already  ac- 
cording to  the  original  order,  expired,  which  was  ^refused — 
so  far  as  I  can  learn — ^upon  the  ground  that  insufficient 
grounds  had  been  shewn  and  great  delay  had  already  occur- 
red. Last  Chambers  day  the  plaintiffs'  solicitor  applied  to 
me,  under  a  large  number  of  affidavits,  to  vary  the  original 
order  for  a  commission,  on  the  ground  that  a  mistake  had 
been  made  in  the  issue  of  it.  I  conceived  the  application  was 
an  indirect  means  of  inducing  me  to  teverse  the  judgment 
of  my  brother  Meagher,  and   I   did  'Hot  consider  there 
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had  been  any  error  in  the  original  order,  but  that  the 
plaintiflfs  might  not  be  in  any  way  prejudiced,  I  adjourned 
the  hearing,  in  order  that  the  matter  might  come  before 
Mr.  Justice  Meagher,  the  regular  Chambers  Judge,  and 
likely  to  be  the  trial  Judge,  in  order,  as  some  additional 
facts  had  been  brought  out  in  plaintiff's  affidavit,  he  might 
exercise  his  discretion  in  modifying  his  former  ruling,  if  he 
saw  any  just  grounds  for  so  doing. 

The  next  day  plaintiff's  solicitor  applied  to  me  for  an 
ex  parte  order  for  the  issuing  of  subpoenas  at  Toronto  for 
the  examination  of  witnesses  there  on  behalf  of  the  plain- 
tiffs.   A  careful  examination  of  the  Winding-up  Act  induces 
me  to  believe  that  such  power  is  vested  in  this  Court,  and  it 
may  be  that  I  should  have  felt  at  liberty  to  have  exercised 
this  power  if  I  had  not  been  aware  that  a  commission  had 
been  ordered  and  was  still  outstanding.     It  seems  to  me 
that  the  exercise  of  this  power  in  the  face  of  this  know- 
ledge is  open  to  the  objection  of  seeking  to  override  the 
commission  and  to  give  the  plaintiffs  a  sudden  and,  under 
the  circumstances,  possibly  an  irregular  alternative  to  a 
commission  whose  scope  for  some  reason   has  become  some- 
what doubtful.     I  recognize  fully  how  the  plaintiflfs  are 
pressed  for  time,  the  trial  having  been  set  down  for  the 
29th  inst.,  and  I  regret  that  I  cannot  see  my  way  clear 
to  giving  this  present  order.     I  think  it  is  open  to  grave 
objection.    I  am,  however,  exceedingly  anxious  that  no  in- 
justice  should  be  done   the  plaintiffs,  and,   as   ultimately 
the  full  responsibility  of  trying  this  cause  and  providing 
all  just  means  of  meeting  the  ends  of  justice  will  rest  with 
the  trial  Judge,  I  am  desirous  that  any  conclusions  I  have 
^z'eached  in  this  matter  will  not  in  any  way  stand  as  a  bar 
to  any  action  he  may  in  his  discretion  see  fit  to  take.    If 
he,  being  satisfied  that  the  commissioner  is  for  any  reason 
likely  to  prove  unavailable  for  the  plaintiffs,  and  that  hia 
evidence  may  be  obtained  by  issuing  subpoenas  to  his  wit- 
nesses in  Toronto,  my  judgment  at  this  stage  I  wish  in  no 
way  to  stand  in  the  way  of  exercising  his  discretion,  involv- 
ing as  it  would  the  further  postponement  of  the  trial- 

Subsequently  (July  3rd)  a  further  application  was  made 
to  the  learned  Judge  by  counsel  on  behalf  of  the  claimant 
for  the  appointment  of  an  examiner  at  Toronto,  upon  which 
the  order  now  complained  of  was  made. 

The  present  application  before  Drysdale,  J.,  at  Cham- 
bers, was  to  rescind  the  last  named  order. 
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Drysdale,  J. : — ^This  is  an  application  made  to  me  under 
Fummons  dated  7th  July,  to  set  aside  an  order  made  by  Mr. 
Justice  Longley,  appointing  a  special  examiner  in  Toronto 
for  the  examination  of  witnesses  on  a  claim  made  by  the 
Imperial  Trust  Co.,  now  being  contested  by  the  liquidator. 
This  order  was  made  by  the  learned  Judge  ex  parte,  and 
tinder  the  following  circumstances. 

The  trust  Company  claim  to  rank  in  the  winding  up  as 
creditors  for  $250,  and  after  objection  by  the  liquidator 
the  solicitor  of  the  Trust  Co.  on  the  31st  of  March,  obtained 
a  commission  to  examine  witnesses  in  proof  of  the  claim, 
in  Toronto.  On  the  same  day  the  matter  in  contest  was  set 
down  for*  hearing  here  by  the  liquidator  for  April  21st.  On 
the  granting  of  the  commission  on  March  31st  it  was  made 
returnable  on  April  18th,  but  some  delay  occurred  in  set- 
tling the  long  order,  which  in  fact  did  not  issue  until  April 
10th,  and  was  not  sent  out  until  some  days  later,  about  the 
21st.  Meantime  the  time  for  the  trial  had  been  extended 
here.  Under  the  commission  some  witnesses  were  examined 
in  Toronto  without  objection  to  the  return  day  in  the 
commission  having  been  passed  before  its  receipt  by  the 
commissioner,  but  afterwards  counsel  for  the  liquidator 
objected  to  the  commission's  power  to  proceed,  as  the 
day  had  passed  before  which  he  was,  as  indicated  on  the 
face  of  the  commission,  to  make  his  return.  Then  it  seems 
the  commissioner  refused  to  go  on,  and  the  solicitor  of  the 
creditor  applied  here  to  the  Judge  at  Chambers  to  enlarge 
the  time  for  the  return  of  the  commission,  which  was  re- 
fused. Subsequent  applications  to  avail  himself  of  the 
examination  of  witnesses  at  T^orionto  under  the  commission 
also  failed,  and  as  the  time  now  fixed  for  the  trial  is  July 
14th,  it  was  pointed  out  to  Mr.  Justice  Longley  on  an  ex 
parte  application  that  unless  an  examiner  was  appointed 
to  take  examination  of  witnesses  in  Toronto  the  creditor 
would  be  excluded  here  practically  without  a  hearing,  as 
witnesses  could  not  reasonably  be  brought  from  Toronto 
here  to  prove  a  $250  claim.  The  Judge,  no  doubt  viewing 
the  whole  situation,  thought  it  a  proper  case  for  the  exer- 
cise of  his  discretion  to  act  ex  parte  in  committing  an  ex- 
amination to  a  master  or  examiner  at  Toronto. 

The  learned  Judge  not  being  at  home,  I  am  asked  to  set 
aside  his  order.  I  am  naturally  loth  to  do  so,  even  if  I 
have  under  the  circumstances  the  power.  In  the  interest 
of  justice  the  obvious  thing  to  do  is  to  let  the  creditor 
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be  heard  before  an  exajniner  in  Toronto,  and  the  hearing 
then  proceed  here  after  the  evidence  comes  to  hand.  The 
liquidator  is  an  officer  of  this  Court  in  the  winding  up,  and 
represents  every  person  interested.  He  has  full  right  to 
contest  clEiims,  but  would  have  obviously  no  desire  to  shut 
out  a  creditor  without  a  hearing,  and  he  cannot  reasonably 
expect  a  Toronto  creditor  asserting  a  small  claim  to  bring 
his  witnesses  here.  In  view  of  the  large  powers  of  the  Court 
under  the  Winding-up  Act,  as  well  as  under  our  Judicature 
Act,  in  the  commitment  of  special  matters  to  examiners,  I 
am  not  clear  that  the  learned  Judge  acts  without  authority 
and  I  would  not  attempt  to  interfere  with  his  discretion  in 
the  granting  of  the  order  ex  parte. 

To  set  this  order  aside  would,  it  seems,  directly  tend  to 
prevent  a  hearing  in  a  matter  in  which,  in  my  view,  the  cre- 
ditor has  a  clear  right  to  be  heard,  and  any  doubt  I  have 
about  the  regularity  of  the  proceedings,  I  think  should  be 
exercised  so  as  not  to  defeat  the  hearing  of  the  creditor 
in  the  manner  proposed  by  the  order  of  Mr.  Justice  Long- 
ley. 

I  must  refuse  the  application  to  rescind  Mr.  Justice 
Longley^s  order. 

W.  F.  O'Connor,  in  support  of  application. 
F.  L.  Davison,  contra. 


HOVA  SCOTIA. 

Supreme  Court.  June  9th,  1908. 

Re  bank  of' LIVERPOOL. 

Debtor  and  Creditor — Judgment — Application  to  Sell  Lands 
under  Execution — Release  of  other  Lands — Effect  of — 
Equities — Registry  Act. 

Russell,  J.  (at  Chambers): — This  is  an  application  by 
J.  T.  W.  Meagher,  assignee  of  a  judgment  against  the  late 
Rev.  T.  A.  Higgins,  for  leave  to  issue  execution  against 
certain  land  now  held  subject  to  the  judgment  bjf  A.  DeW. 
Barss,  having  been  conveyed  to  him  by  the  executors  of 
the  judgment  debtor.  It  is  claimed  on  behalf  of  Mr. 
Barss  that  but  for  the  fact  that  the  judgment  creditor 
released  other  properties  from  the  effect  of  the  judgment 
he  would  have  had  either  the  Tight  to  have  the  judgment 
collected  pro  rata  from  all  the  properties  bonnd  by  it  at 
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the  time  it  was  recorded,  or  to  have  the  whole  amount  of 
the  judgment  made  out  of  the  other  landa  on  the  ground 
that  they  were  those  last  conveyed,  the  intermediate  con- 
veyances and  devise  respectively  under  which  they  passed 
having  been  voluntary  and  not  to  be  taken  into  considera- 
tion in  fixing  the  time  of  conveyance,  and  that  the  Judgment 
creditor  having  released  the  other  lands  and  prevented  con- 
tribution or  the  proper  incidence  of  the  burden,  he  cannot 
now  obtain  leave  to  issue  the  execution  against  the  re- 
maining lands.  These  are  nice  questions  and  probably  diffi- 
01^  It  ones,  which  I  have  stated  more  obscurely  than  I  should 
feel  at  liberty  to  do  if  I  proposed  discussing  them.  Their 
precise  nature  can  be  gathered  from  the  briefs  which  I 
shall  file. 

I  think  that  under  the  provisions  of  the  Registr|y  Act 
the  reco»rding  of  the  judgment  gives  it  the  eflPect  of  * 
mortgage,  and  that  the  judgment  creditor  can  release  what- 
ever part  of  his  security  he  sees  fit  to  release  upon  what- 
ever consideration  he  chooses.  If  the  party  holding  the  land 
has  any  equities  they  are  not  equities  against  the  creditor, 
and  leave  granted  to  sell  the  land  under  the  executions  as 
prayed  for  will  not  affecf  those  equities. 

If  the  conveyances  of  the  other  lands  were  voluntary 
he  may  have  a  right  to  transfer  the  whole  burden  of  the 
charge  to  those  lands,  or  whether  voluntary  or  otherwise 
he  may  have  a  right  to  contribution  from  the  grantees  of 
those  lands.  But  all  this  does  not  seem  to  me  to  affect  the 
rights  of  the  judgment  creditor,  who  until  he  received  pay- 
ment has  recourse  against  all  the  securities  available  to  him. 

W.  F.  O'Connor  and  H.  P.  Savary,  in  support  of  appli- 
cation. 

W.  F.  Roscoe,  K.C.,  contra. 


aUEBEC. 

Court  of  Review.  July  1st,  1908. 

VENNAT  V.  SHIP. 

Coram,  Tellier^  Paqnuelo,  and  Hutchinson,  JJ. 

Landlord  and  Tenant — Lease — Disrepair  of  Premises — Defec- 
tive Heating — Right  to  Cancel  Lease. 

In  review  of  the  judgment  of  the  Superior  Court,  Mon- 
treal, Martineau,  J.,  'rendered  the  30th  January,  1907.    The 
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action  was  one  to  resiliate  a  lease^  plaintiff  claiming  that  the 
premises  were  uninhabitable  since  it  was  impossible  to  keep 
them  warm  enough  owing  to  defective  construction.  The 
defendant  pleaded  that  he  sent  a  man  to  try  and  remedy 
the  defects  complained  of  by  the  plaintiff  respecting  the 
heating  apparatus,  but  the  plaintiff  refused  to  allow  hia 
workmen  in.  The  Superior  Court  decided  in  favour  of  the 
plaintiff  and  resiliated  the  lease  with  costs. 

Hutchinson,  J. : — The  majority  of  this  court  is  of  opin- 
ion to  confirm  the  judgment.  The  proof  establishes  that 
the  store  was  not  sufficiently  heated,  and  that  the  plaintiff 
could  not  carry  on  his  business  on  account  of  the  condition 
in  which  it  was-  On  the  20th  November,  1906,  plaintiff  sent 
a  letter  to  defendant  complaining  at  that  time  that  the 
store  was  insufficiently  heated,  and  asked  the  defendant  to 
attend  to  it,  and  subsequently  verbal  xequests  were  made 
to  defendant  and  his  son-in-law  to  the  same  effect.  Then 
on  December  13th,  1906,  plaintiff  wrote  again  to  the  defend- 
ant complaining  of  the  want  of  heat  in  the  store  and  noti- 
fying defendant  that  he  would  not  pay  him  any  more  rent 
until  the  store  was  sufficiently  heated.  The  next  day,  14rth 
December,  the  plaintiff  wrote  again  to  the  defendant  and 
threatened  immediate  action  if  the  necessary  repairs  were 
not  made.  On  the  18th  Decembeo'  defendant  sent  a  man 
to  the  plaintiff's  store,  but  plaintiff  himself  being  absent, 
his  clerk  told  him  to  come  back  in  a  short  time  when  the 
plaintiff  would  be  present.  The  defendant  did  come  back 
in  the  course  of  an  hour  and  was  told  by  the  plaintiff  that 
be  had  no  consent  to  give  him  as  the  matter  was  in  the 
hands  of  liis  law^^rs,  and  that  he  would  get  his  answer  from 
them.  The  writ  of  summons  was  issued  on  the  same  day, 
the  18th  December,  and  the  action  was  served  on  the  21st. 
On  the  19th  December  the  defendant  served  plaintiff  with 
a  protest  demanding  admission  to  the  premises  in  question 
in  order  that  he  might  ascertain  wliat  repairs,  if  any,  were 
necessary. 

The  defendant,  while  admitting  that  the  premises  in 
question  were  not  sufficiently  heated,  yet  contended  that 
plaintiff's  action  can  only  be  to  compel  defendant  to  make 
the  necessary  repairs  or  to  obtain  authority  to  make  them 
himself  at  defendant's  expense,  and  that  the  plaintiff  had 
not  the  legal  right  to  obtain  a  judgment  resiliating  the  lease 
in  case  such  repairs  were  not  made;  that  the  said  repairs 
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cvuld  have  been  made  in  the  course  of  12  or  13  hours,  and 
that  defendant  was  at  all  times  willing  to  make  the*  repairs 
if  they  were  necessary,  and,  consequently,  that  defendant 
was  never  put  in  default  to  make  the  said  repairs. 

From  the  letters  filed,  sent  by  plaintiff  to  defendant, 
namely,  on  the  20th  November,  the  13th  and  14th  December, 
and  the  fuTther  evidence  adduced,  it  is  evident  that  th«  de- 
fendant was  put  in  default  to  make  the  repairs  required 
to  sufficiently  heat  the  said  building;  that  the  defendant, 
neither  in  his  protest  of  the  19th  December  nor  in  his  plea 
expressed  any  willingness  whatever  to  make  the  said  repairs 
which  he  evidently  knew  were  necessary  in  order  to  suffi- 
ciently heat  the  said  store,  and  as  the  plaintiff,  by  his 
action,  has  declared  his  option  (not  "  taken  his  action,'*  as 
declared  in  defendant's  factum)  to  obtain  a  resiliation  of 
the  lease  in  default  of  such  repairs  being  made,  there  does 
not  seem  to  be  any  ground  to  refuse  plaintiff  what  he  has 
demanded  by  his  action,  namely,  the  resiliation  of  the  lease. 

The  judgment  of  the  Court  below  has  Tesiliated  the  lease 
and  the  majority  of  this  Court  is  of  the  opinion  that  this 
judgment  is  well  founded  and  we  confirm  it,  with  costs 
in  both  Courts. 

Pagnuelo,  J.  (dissentiente) : — People  living  in  a  house 
heated  to  58  degrees  claim  that  sufficient  reason  to 
have  a  lease  cancelled.  Sujch  a  temperature  is  recom- 
mended by  the  doctors.  It  is  disagreeable  to  always 
have  such  a  temperature,  but  it  is  not  such  a  low 
temperature  as  to  justify  the  resiliation  of  a  lease. 
On  the  22nd  November,  1907,  plaintiff  sent  defendant  a  law- 
yer's letter  complaining  of  the  cold,  and  on  the  14th 
December  he  wrote  again  threatening  to  quit  the 
premises.  So  that  for  one  month  the  premises  were  not 
uninhabitable  since  the  plaintiff  was  able  to  live  in  them. 
The  defendant's  plumber  found  that  plaintiff  did  not  know 
how  to  manage  the  heating  apparatus.  That  was  all.  The 
plaintiff  had  merely  a  right  to  have  the  defendant  forced 
t(  do  whatever  repairs  were  necessary.  He  had  no  action 
to  break  the  lease.    The  action  should  have  been  dismissed. 
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QUEBEC. 

Court  of  Review.  July  1st,  1908. 

DESORMEAUX  v.  GRATTON. 

Coram,  Tellier,  Pagnuelo  and  Hutchison,  JJ. 

Landlord  and  Tenant — Lease — Resiliaiion — Unsanitary  Con^ 

ddiions. 

In  Teview  from  the  judgment  of  the  Superior  Court, 
CuRRAN,  J.,  rendered  the  18th  December,  1907.  Plaintiff 
sued  for  the  resiliation  of  alease,  claiming  $155.10  damages 
by  reason  of  illnesB  and  other  inconveniences  suffered  by  the 
alleged  dampness  of  the  house  he  had  rented  from  the  de- 
fendant. The  Superior  Court  found  that  the  bad  state 
of  the  house  justified  the  plaintiff  in  leaving  it,  and  in  ask- 
ing for  the  resiliation  of  the  lease.  Lease  resiliated,  dam- 
ages assessed  at  $25,  with  costs. 

Tellier,  J.. — ^The  majority  of  this  Court  is  of  the  opin- 
ion to  confirm  the  judgment.  Two  doctors,  including  the 
medical  health  officer,  reported  that  the  house  was  unfit 
to  live  in  by  reason  of  the  damp.  A  big  kitchen  stove  had 
been  kept  going  from  the  1st  May  to  the  2f2nd  June,  but 
without  much  effect.  Plaintiff's  wife  had  contracted  rheum- 
atics from  the  state  of  the  house.  The  house  was  only 
crmpleted  in  April  and  the  cold  and  damp  had  thoroughly 
penetrated  it.  The  house  had  been  well  ventilated,  but  it 
vas  no  use.  The  clothing  of  the  plaintiff's  family  was 
injured  by  the  damp.    Judgment  confirmed,  with  costs. 

Pagnuelo,  J.  (dissentiente) : — It  was  only  on  the 
22nd  June  that  the  proprietor  was  protested.  The 
plaintiff  and  his  family  only  quit  the  house  on  that 
day,  and  yet  the  plaintiff  says  that  the  dampness  had 
existed  since  the  1st  May.  As  soon  as  notified  the 
defendant  called  upon  several  experienced  contractors 
to  examine  the  house.  They  reported  that  it  was 
healthy.  Setting  aside  this  evidence  of  men  of  experience, 
the  first  Court  accepted  the  evidence  of  two  doctors  and 
a  nurse  as  to  the  condition  of  the  house.    The  plaintiff  had. 
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at  the  best,  an  action  to  force  the  defendant  to  make  the 
house  habitable.  He  had  no  right  to  quit  the  premises. 
J  dissent  from  the  judgment. 


QUEBEC. 

Court  of  Keview.  June  27th,   1908. 

THE    MONTREAL   WATER    &    POWER    CO-    v.   THE 
SCHOOL  COMMISSIONERS  OF  ST.  HENRL 

Coram,  Telliek,  Paoncelo,  and  Hutchinson,  JJ. 

.Contact — Water   Supply — Rate — School   Building — Munid- 

pal  Law. 

In  review  of  the  judgment  of  the  Superior  Court,  Mon- 
treal, Lafontaine,  J.,  rendered  the  2nd  day  of  March, 
1907.  The  plaintiff  sued  to  recover  $2,417.14  for  water 
supplied  to  certain  colleges  and  schools  under  the  control 
of  the  defendants  in-  the  heretofore  city  of  St.  Henri,  now 
part  of  the  city  of  Montreal.  The  case  involves  the  inter- 
pretation of  the  contract  between  the  parties.  The  Super- 
ior Court  dismissed  the  action,  with  costs. 

Pagnuelo,  J.: — ^The  dispute  between  the  parties  is  as 
to  the  proper  interpretation  of  the  contract  between  the 
parties  in  regard  to  three  questions: — (1)  As  to  the  proper 
manner  of  establishing  the  rental  value  of  school  properties 
for  the  purpose  of  basing  the  water  rate  thereon;  that  is,  as 
to  whether  this  rate  shall  be  based  on  a  4  per  cent,  or  6 
per  cent,  of  the  value  of  the  defendants'  properties;  (2)  As 
to  whether  the  property  on  which  this  assessed  annual  value 
IF  to  be  taken  includes  all  the  land  used  for  school  pur- 
poses, such  as  playgrounds,  etc.,  or  only  the  school  build- 
ings and  the  land  on  which  they  are  erected;  (3)  As  to  the 
proper  rate  to  be  paid  for  urinals  in  use  in  defendants' 
school  buildings. 

By  article  9  of  this  contract  it  is  provided  that  "  the 
water  rate  to  be  charged  by  the  plaintiff  will  only  be  75 
per  cent,  of  the  price  mentioned  in  schedule  '  B/  annexed 
to  the  contract,  with  the  exception  of  the  price  for  horses 
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and  cows,  for  which  a  separate  price  was  charged/^  But 
this  schedule  "  B/'  annexed  to  the  contract,  while  pro- 
viding the  'rate  for  dwelling  houses,  shops,  hotels,  etc.,  makes 
no  provision  whatever  for  colleges  and  schools.  But  it 
is  subsequently  provided,  in  said  article  9  of  the  contract, 
that  the  'rental  valuation  according  to  which  the  water  tariff 
shall  be  imposed  will  be  for  tenants,  the  amount  of  rent 
actually  paid  by  them,  and  for  proprietors,  a  rental  esti- 
mated at  6  per  cent,  on  the  value  of  their  property  when 
occupied  by  themselves,  as  declared  in  the  valuation  roll 
then   in  force. 

The  plaintiff^s  contention  is  that  as  schedule  "  B  '^  makes 
no  provision  for  schools  and  colleges,  that  this  clause  in  the 
contract  should  govern,  and  that  as  the  defendants  are  the 
proprietors  of  the  colleges  and  schools  in  question,  and  occu- 
pied by  them,  that  the  basis  of  the  rate  should  be  6  per 
cent,  of  the  valuation  of  these  properties  as  fixed  by  the 
valuation  roll  of  the  town. 

Previous  to  the  date  of  the  contract  in  question,  there 
was  a  contract  and  a  by-law.  No.  58,  and  a  schedule  "  A  *' 
for  the  basis  on  which  to  estimate  the  rate. 

In  by-law  62  and  the  contract  in  question  we  have 
the  following: — "The  water  tariff  adopted  by  the  present 
by-law,  as  being  the  one  which  shall  be 'in  force,  shall,  from 
now  until  the  1st  May,  1892,  be  the  tariff  actually  in  force 
as  shewn  by  the  schedule  ^  A,*  hereto  annexed,  and,  count- 
ing from  the  Ist  May,  1892,  it  shall  be  the  tariff  that  ap- 
pears in  the  schedule  'B,'  heretofore  annexed,  that  is  to 
say,  25  per  cent,  less  than  the  tariff  actually  in*force  for 
the  city  of  Montreal,  except  for  horses  and  cows,  for  which 
the  tariff  will  be  for  one  horse,  75  cents,  and  for  each  cow, 
50  cents.^' 

Now  as  schedule  "  B "  is  silent  as  to  the  rate  to  be 
charged  for  colleges  and  schools,  it  is  important  to  know 
what  was  the  tariff  in  force  in  Montreal  in  regard  to  col- 
leges and  schools.  Upon  ii^vestigation,  it  is  learned  that 
these  institutions  me  taxed  at  a  rate  of  4  per  cent,  on  the 
actual  value  of  the  property  in  each  case;  the  said  value 
is  established  by  the  valuation  roll  last  made  and  revised. 
It  is  true  the  by-law  adds,  "That  is  to  say,  25  per  cent, 
less  than  the  tariff  in  Montreal,^^  but  this  does  not  appear 
in  the  contract  between  the  parties,  and  the  contention  of 
the  plaintiff  that  it  is  bound  by  the  contract  only  and  not 
by  the  by-law  cannot  be  maintained.  The  first  clause  of  the 
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contract  says  that  the  mayor  and  secretary  of  the  town  of 
St.  Henri  are  authorized  to  make  the  contract  in  virtue  of 
the  by-law,  and  it  is  evident  that  the  mayor  and  secretary 
can  neither  give  more  nor  take  less  than  what  was  provided 
in  the  by-law,  and  this  to  the  knowledge  of  the  defendants. 
The  by-law  is  specially  mentioned  in  the  contract,  and, 
finally,  in  article  27  it  is  provided:  "That  the  provisions 
cf  this  contract  shall  be  interpreted  and  construed  in  accord- 
ance with  the  terms  of  the  said  by-law,  and  the  interpre- 
tative provisions  of  said  by-law  shall  be  construed  as  part 
hereof,  and  with  the  terms  of  the  said  contract  of  the  30th 
January  last  passed,  which  said  contract  shall  not  be  abro- 
gated except  so  far  as  the  provisions  thereof  may  be  incon- 
sistent with  or  contradictory  of  the  present  contract,  and 
the  said  contract  and  by-laws  shall  be  read  and  construed 
t.gether  so  as  to  give  the  fullest  effect  to  each  and  every 
one  of  them.^^ 

Schedule  "  A,"  based  upon  by-law  l^o.  58,  only  provided 
for  a  basis  of  4  per  cent. 

From  the  present  contract,  it  will  be  gathered  it  was 
intended  to  charge  the  defendants  a  lower,  not  a  higher, 
rate,  and  if  the  percentage  was  fixed  at  6  per  cent.,  the 
defendants  would  be  paying  a  higher  rate  than  before.  The 
plaintiff^s  claim  for  a  basis  of  6  per  cent,  is  not  well  founded. 
The  defendant's  contention  for  4  per  cent,  is  the  correct 
one. 

Oi^  the  second  question,  article  9  of  the  contract  in  ques- 
tion contains  the  following:  "And  these  charges  for  water 
shall  be  payable  by  the  occupant  or  tenant,  or  the  occu- 
pants or  tenants,  of  the  building,  or  portion  of  the  building, 
thus  supplied  with  water,  in  the  municipality."  From  this 
it  will  be  seen  that  it  is  the  occupants,  or  tenants  of  the 
building  supplied  with  water  that  are  obliged  to 
pay*  the  watei*  rates,  and  not  the  occupant  and 
tenants  of  the  land  adjoining  these  buildings  that  might  be 
used  by  the  occupants  or  tenants  of  those  buildings.  Fur- 
ther, should  any  one  wish  to  water  a  garden  or  other  piece 
of  ground  in  the  immediate  vicinity  of  those  buildings,  there 
VI  a  special  charge  authorized  for  the  use  of  the  hose  which 
would  practically  be  the  only  means  of  watering  the  ad- 
joining ground- 

We  must,  therefore,  conclude  on  this  point,  that  charges 
for  water  must  be  restricted  to  buildings  and  to  the  land 
upon  which  they  are  erected. 


388         "^BE  EASTERN  LAW  REPORTER, 

As  to  the  third  question,  the  Court  below  upheld  the 
plaintiff's  pretension  on  this  point,  allowing  it  the  full 
amount  demanded,  viz.,  $15  per  urinal.  The  reason  given 
by  the  Court  for  not  granting  the  whole  claim  under  this 
head  is  that  the  plaintiff,  during  the  preceding  five  years, 
rendered  accounts  to  the  defendants  from  time  to  time, 
and  only  claimed  $3  for  each  urinal,  while  the  present  action 
is  taken  far  the  recovery  of  $15  for  each  urinal,  and  the 
plaintiff  does  not  allege  error  or  any  other  reason  for  so 
doing.  Under  these  circumstances  it  is  difficult  to  see 
that  the  plaintiff  has  ground  for  complaint  in  regard  to  this 
part  of  the  judgment. 

The  plaintiff,  however,  complains  of  the  manner  ia 
which  the  costs  have  been  awarded.  The  amount  tendered 
the  plaintiff  is  $284.38,  and  the  judgment  of  the  Court  in 
the  first  instance  has  awarded  the  plaintiff  the  sum  of 
$554.38,  but  has  obliged  each  party  to  pay  its  own  costs. 

The  defendant,  however,  succeeded  on  two  of  the  three 
grounds  in  issue,  and  therefore  the  trial  judge  divided  the 
costs,  exercising  the  discretion  given  him  by  law. 

Par  the  reasons  above  given,  this  Court  is  unanimous  in 
confirming  the  judgment  of  the  first  Court,  with  costs. 


QUEBEC. 

Court  of  Review.  June  27th,  1908. 

POISSON  V.  THE  SHERBROOKE  STREET  RAILWAY 

CO. 

Coram,  Tellier,  Pagnuelo  and  Curran^  JJ. 

Street  Railway — Accident  to  Pedestrian — Undue  Speed  of 

Car — Negligence — Damages. 

In  review  of  the  judgment  of  the  Superior  Court,  St. 
Francis,  Hutchinson,  J.,  rendered  the  11th  day  of  Novem- 
ber, 1907.  Plaintiff  claimed  $5,000  from  the  present  de- 
fendant, inscribing  in  Review,  and  the  corporation  of  the 
town  of  Lennoxville,  by  reason  of  the  death  of  her  husband, 
who  was  struck  by  a  car  of  the  defendant  company  on  the 
road   between    Sherbrooke    and   Lennoxville,   the   plaintiff 
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alleging  the  bad  condition  of  the  ro|id  and  the  immoderate 
speed  of  the  car.  The  Superior  Court  condemned  each  of 
the  defendants  to  pay  $500  damages.  The  coi:^oration  of 
Lennoxville  has  acquiesced  in  the  judgment^  and  paid  the 
amount  of  its  condemnation. 

CuRRAN,  J.: — ^The  evidence  of  the  motorman  and  con- 
ductor of  the  car  shews  that  they  were  both  in  the  front 
compartment  of  the  car,  which  is  reserved  for  the  motor - 
man,  and  the  latter  remarked  to  the  conductor^  when  the 
deceased  was  first  seen  walking  on  the  highway  alongside 
cf  his  load  of  wood,  and  coming  towards  the  car,  that  "  the 
man  was  a  little  near  the  track/^  and  that  was  the  reason 
he  rang  the  bell  to  attract  his  attention,  and  put  on  the 
brakes.  The  motorman  admits  the  car  was  going  down  hiJl 
at  five  miles  an  hour;  a  witness  for  the  plaintiff  says  the 
speed  was  ten  miles.  The  opinion  of  this  Court  is  that, 
under  the  circumstances,  the  car  should  have  been  stopped 
altogether  instead  of  approaching  at  a  rate  of  five  or  six 
miles  an  hour — as  defendant  admits— on  a  down  hill  track 
in  winter.  The  motorman  was  guilty  of  grtDss  negligence- 
We  unanimously  confirm  the  judgment,  with  costs  in  both 
Courts. 


HEW  BRUNSWICK 

Full  Court.  April  25th^  1908. 

Ex  PARTE  KIERSTEAD,  In  re  ROBERTSOK 

Solicitor  and  Client — Moneys  in  Solicitor's  Hands  for  Specific 
Purpose — Agreement  to  Apply  same  to  Solicitor's  Costs. 

In  Hilary  Term  last,  on  application  of  I.  T.  Kierstead, 
a  rule  nisi  was  granted  calling  upon  H.  W.  Robertson,  an 
attorney  of  this  Court,  to  show  cause  why  he  should  not  pay 
over  to  Kierstead  a  sum  of  money  which  had  been  deposited 
with  Robertson,  as  his  attorney,  to  settle  a  claim  of  a  third 
party  against  Kierstead. 

H.  A.  Powell,  K.C.,  now  showed  cause  and  read  afiidavits 
to  show  that  a  new  arrangement  had  been  made  by  whicW 
Robertson  was  to  retain  this  money  for  his  costs,  and  con- 
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tended  that  there  being  «  bona  fide  dispute  of  facts  the  Court 
would  not  deal  with  the  matter  on  a  summary  application, 
and  cited  Hodson  v.  Terrall,  2  Dowl.  Prac.  Bep.  264. 

D.  MuUin,  K.C.,  in  support  of  the  rule,  read  affidavits  in 
reply,  and  claimed  that  the  matter  was  such  that  the  Court 
could  decide  it  on  this  application,  and  cited  Re  CuUen,  27 
Beav.  51. 

And  the  Court  delivered  judgments  as  follows : — 

Barker^  C.J. : — It  is  quite  clear  from  wliat  has  been  dis- 
closed by  the  affidavits  produced  and  read  that  there  is  a 
bona  fide  dispute  as  to  the  facts  upon  which  the  right  of  the 
attorney  to  retain  the  money  in  question  is  dependent,  and 
is  therefore  a  question  upon  which  the  parties  are  entitled  to 
have  the  finding  of  a  jury,  and  should  not  be  disposed  of  on 
a  summary  application.  The  application  must  be  dismissed 
— and  with  costs — as  all  the  facts  were  within  the  knowledge 
of  the  applicant  when  he  applied  for  the  rule. 

Hanington,  J.: — I  agree  with  the  Chief  Justice  that 
there  is  a  bona  fide  dispute  as  to  facts  and  the  application 
should  be  refused.  If  I  had  to  decide  the  facts  on  the  affi- 
davits produced  and  read  to  us,  I  would  have  no  hesitation  in 
refusing  the  application  on  the  merits.  Mr.  Robertson  has 
satisfied  me  that  he  acted  very  properly  and  as  any  honour- 
able attorney  should  act  under  the  circumstances,  and  he  is 
entitled  to  retain  the  monev  which  we  are  asked  to  order 
];im  to  pay  over. 

Landry,  J.: — I  agree  with  the  Chief  Justice  that  the 
application  should  be  refused  on  the  ground  that  there  is  a 
bona  fide  dispute  as  to  the  facts.  As  to  which  party  states 
the  facts  correctly,  I  am  not  prepared  to  express  an  opinion, 
and  it  is  not  necessary  tliat  I  should  do  so,  but  there  are 
many  circumstances  that  would  incline  me  to  look  favourably 
upon  the  applicant's  version. 

McLeod,  Gregory,  and  White,  JJ.,  agreed  with  the 
Chief  Justice. 

Rule  nisi  discharged  with  costs. 
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NEW  BBTTHSWICK 

Full  Court.  Febeuaby  7th,  1908. 

SLEETH  ET  AL.  V.  CITY  OP  ST.  JOHN. 

GORDON  V.  CITY  OF  ST.  JOHN. 

Expropriation  of  Land — Aasessment  of  Damages — 63  Vici. 
(N.B.)  c.  59 — Piling  as  *' Buildings  and  Erections" — 
New  Trial, 

These  two  cases  were  argued  together  in  Michaelmas 
Term  last.  Motion  was  made  under  s.-s.  (c)  ol  s.  2  of  63 
Vict.  c.  59  (Acts  of  Aseesmbly,  1900),  on  the  part  of  tlie 
plaintiffs  for  a  new  trial  from  an  assessment  of  damages 
made  by  Mr.  Justice  McLeod  under  the  said  Act  of  Assembly 
or.  an  expropriation  by  the  City  of  Saint  John  of  certain 
lots  of  land  in  the  possession  of  John  Sleetji  and  Robert 
Quinlan^  and  a  lot  in  the  posse&sion  of  John  F.  Gordon  as 
lessors  of  the  city,  on  the  ground  that  Jlis  Honour  was  in 
error  in  refusing  to  assess  to  the  plaintiffs  the  value  of  piling 
fastened  together  with  stringers  and  driven  in  the  ordinary 
way  on  the  demised  premises,  and  of  filling  in  of  samet  to, 
make  it  available  as  a  site  for  buildings. 

Hon.  H.  A.  McKeown,  Atty.-Gen.,  for  plaintiffs. 
C.  N.  Skinner,  K.C.,  for  defendant. 

^fcLEOD,  J.  (dissenting): — In  these  cases  I  am  obliged 
to  differ  from  my  learned  brethren  on  the  bench.  The  facts 
of  the  cases  are  practically  as  follows: — In  1877,  the  city  of 
Saint  John  gave  a  lease  to  a  company  known  as  the  Red 
Granite  Company,  of  ten  lots  of  land  situate  in  that  part  of  the 
city  of  Saint  John  known  as  Carleton.  The  lease  was  for  twenty- 
one  years,  from  the  first  of  May,  1877,  and  would  have  expired 
en  the  first  of  May,  1898.  The  lots  extended  along  Union 
street  200  feet;  that  is  from  Charlotte  street  to  Ludlow 
street  and  back  between  Tower  and  Charlotte  streets  250 
leet,  taking  in  the  whole  ten  lots  and  making  a  block  200 
bv  250  feet.  When  they  were  let  Charlotte  Street  (which 
extended  up  one  side  of  them),  or  Tower  street  (which  ex- 
tended on  the  other  side),  had  not  been  filled  up;  neither 
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had  Union  street,  but  the  company  covenanted  to  build  it 
up  along  the  Tiiole  front  of  the  lots.  The  ten  lots,  when 
leased  by  the  city,  were  part  of  what  was  known  as  the  Mill 
Pond,  that  is,  the  tide  flowed  over  them,  and  at  high  tide  they 
were  from  ten  to  twelve  feet  under  water,  and  were  unfit  to 
be  built  on,  except  by  filling  them  in  and  raising  them  up  to 
the  level  of  the  adjoining  land  and  above  the  tide..  The 
lease  contained  a  covenant  that  at  its  expiry  the  city  could 
either  renew  it  for  a  term  of  seven  years  or  pay  for  the 
buildings  or  erections  thereon. 

The  Red  Granite  Company  went  into  possession  under  the 
lease  and  proceeded  to  prepare  the  lots  for  being  built  upon. 
To  do  this  a  Mr.  Mayes  was  employed,  who  drove  piles  along 
the  two  hundred  feet  on  Union  street,  and  back  about  one 
hundred  feet.  The  piles  were  driven  over  this  whole  section 
and  were  about  ten  feet  apart.  Some  other  person  was  en- 
gaged who  continued  the  driving  of  piles  for  fifty  feet  or  more 
further  back  and  across  the  whole  block  from  Tower  street  to 
Charlotte  street  and  about  the  same  distance  apart.  The 
company  then  erected  a  building  on  a  part  of  these  piles  for 
the  purposes  of  their  business,  which  was  the  preparing  and 
polishing  of  granite 'for  monuments,  etc.  The  building  had 
to  carry  a  very  heavy  weight  and  required  to  be  strong  and 
substantial,  not  only  because  of  the  heavy  blocks  of  granite 
that  were  to  be  taken  into  it,  but  also  because  of  the  heavy 
machinery  that  was  to  be  used  in  it  for  the  sawing  of  the 
blocks  of  granite.  The  building  was  one  hundred  and  fifty 
feet  long  and  extended  along  Charlotte  street  to  within  two 
or  three  feet  of  Union  street.  The  company  also  erected  a 
small  ofiice  near  Union  street.  The  company  immediately 
conpnenced  filling  the  lots  in  with  earth  and  gravel;  some 
ballast  from  ships  was  used  and  also  broken  pieces  of  granite, 
and  within  six  or  seven  years  the  lots  were  practically  filled 
in  up  to  the  top  of  the  piles,  so  that  it  became  solid  ground : 
that  part  along  Union  street  for  more  than  thirty  feet  back 
was  undoubtedly  filled  up  to  the  top  of  the  piling  and  was 
solid  ground.  The  rent  reserved  in  the  lease  was  $17.50  a 
lot,  or  $175  in  all;  but  the  company,  in  1886,  asked  that 
the  rent  be  reduced,  and  on  its  application  it  was  reduced 
to  $7.50  a  lot,  or  $75  in  all.  In  1892  the  company  sold  out 
t)  John  Sleeth,  Robert  Quinlan,  Thos.  W.  Atherton  and 
Samuel  Fox.  It  does  not  appear  at  what  time  in  the  year 
the  sale  was  made,  Mhat  was  paid  or  what  the  terms  of  the 
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contract  were.  One  of  the  witnesses  said  the  contract  he 
thought  was  in  writing,  but  it  was  not  put  in  evidence.  No 
assignment  of  the  lease  was  made,  although  there  was  no 
covenant  in  the  lease  to  prevent  an  assignment  of  it  by  the 
company.     In  the  subsequent  lease  there  was  such  a  covenant. 

In  October,  however,  of  that  year  (1892),  the  company 
applied  to  the  city  for  leave  to  surrender  its  lease  and  assked 
for  payment  of  its  improvements.  The  application  was  not 
put  in  evidence,  but  the  city  council  by  resolution  declined 
to  pay  for  the  improvements,  but  agreed  to  accept  a  surrender 
of  the  lease  on  the  company  paying  rent  until  the  first  day  of 
November  then  next.  The  company  accepted  this  and  surren- 
dered the  lease  on  the  1st  of  November,  1892.  The  surrender, 
after  reciting  a  part  of  the  lease,  is  as  follows:  "The  New 
Brunswick  Red  Granite  Company  have  granted,  surrendered, 
and  yielded  up  and  by  these  presents  do  grant,  surrender, 
and  yield  up  to  the  lessor  the  said,  the  city  of  Saint  John, 
the  lots  of  land  described  in  the  above  in  part  recited  inden- 
ture of  lease  with  all  buildings  and  improvements  thereon,*^ 
etc.  By  this  surrender,  therefore,  the  property  again  vested 
in  the  city. 

In  December  of  that  year  (1892)  a  new  lease  was  granted 
to  John  Sleeth,  Robert  Quinlan,  Thomas  W.  Atherton  and 
Samuel  Fox,  of  the  same  lots  for  the  same  rent  and  contain- 
ing a  similar  covenant  for  renewal  or  payment  for  buildings 
or  erections.  This  lease  was  for  seven  years  from  the  1st 
of  November,  1892,  and  wouhl  expire  tlie  1st  of  November, 
1899.  Atherton  and  Fox  subseciuently  assigned  their  rights 
in  the  lease  to  Sleeth  and  Quinlan,  and  about  two  years  hf  fore 
it  expired  Gordon  purchased  a  portion  of  the  leasehold  of 
these  lots  from  Sleeth  and  Quinlan. 

I  fshould  say  in  the  first  place  that  four  of  these  lots, 
being  each  fifty  feet  wide  and  running  back  one  hundred 
fee:,  were  bounded  on  Union  street.  Three  of  them,  being 
each  fifty  feet  wide,  were  bounded  on  Tower  street  and  ran 
back  one  hundred  feet,  and  were  directly  in  the  reai  of  these 
last  mentioned  lots.  The  three  others  were,  each  fiftv  feet 
wide,  bounded  on  Charlotte  street,  and  ran  back  one  hundred 
feet  in  the  rear  of  the  lots  Tjounded  on  Union  street.  The 
ten  lots  thus  made  a  block  200  feet  on  Union  street  and  250 
feet  on  Charlotte  and  Tower  streets.  The  questions  involved 
in  thi«  case  only  aflPect  the  four  lots  that  were  bounded  on 
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Union  street.  One  of  these  lots  was  leased  to  G-ordon  and 
V/as  bounded  fifty  feet  on  Union  street  and  ran  back  on 
Tower  street  one  hundred  feet ;  the  other  three  lots  being  each 
fifty  feet  in  width,  were  bounded  on  Union  street  and  ran  back 
one  hundred  feet,  and  were  leased  to  Sleeth  and  Quinlan. 

This  lease  made  in  December,  1895J,  was  surrendered  one 
or  two  years  prior  to  the  time  it  would  expire,  but  Gordon 
end  Sleeth  and  Quinlan  continued  in  occupation  and  pafd 
the  rent.  In  1902  the  city  granted  new  leases  for  these  lots, 
one  to  Gordon  of  a  certain  number  of  the  lots,  and  one  to 
Sleeth  and  Quinlan  of  the  balance.  In  Gordon's  lease  was 
included  the  lot  I  have  spoken  of  as  being  bounded  on  Union 
and  Tower  streets;  in  Sleeth  and  Quinlan's  lease  were  the 
other  three  lots  on  Union  street.  The  lease  to  Sleeth  and 
Quinlan  was  dated  in  March,  1903,  and  that  to  Gordon  in 
February,  1904,  and  each  was  for  seven  years  from  the  Ipt  of 
November,  1899,  with  the  same  rent  of  $7.50  for  each  lot. 
Each  lease  contained  a  covenant,  as  in  the  former  I^ase, 
which  (in  the  Sleeth  and  Quinlan  lease)'  is  as  follows: — 
*'And  it  is  hereby  mutually  covenanted  and  agreed  by  be- 
tween the  parties  to  these  presents,  that  in  case  the  said  Jolin 
Sleeth  and  Robert  Quinlan,  their  executors,  administrators, 
or  assigns,  shall  erect  and  put  up  any  buildings  or  erections 
for  manufacturing  purposes,  as  hereinafter  mentioned,  upon 
the  said  hereby  demised  premises,  within  and  during  the 
said  term  of  seven  years,  at  the  end  and  expiration  of  the 
said  term,  the  same  with  any  such  now  thereon,  if  then  being 
thereon,  shall  be  valued  and  appraised  by  two  indifferent  per- 
sons, one  to  be  chosen  by  and  on  the  part  of  the  said  city  of 
Saint  John,  their  successors  or  assigns,  the  other  by  or  on 
the  part  of  the  said  John  Sleeth  and  Robert  Quinlan,  their 
executors,  administrators,  or  assigns,  and  which  two  persons 
in  case  of  disagreement,  shall  choose  a  third,  the  determina- 
tion or  appraisement  of  any  two  of  whom  shall  be  final  and 
conclusive ;  and  it  shall  then  be  at  the  option  and  election  of 
the  said  city  of  Saint  John,  their  successors  and  assigns,  to 
pay  to  the  said  John  Sleeth  and  Robert  Quinlan,  their  execu- 
tors, administrators  or  assigns,  such  appraised  value  of  such 
buildings  or  erections  as  aforesaid  or  to  extend  and  continue 
the  lease  and  demise  of  the  said  lots  and  premises  unto  the 
said  John  Sleeth  and  Robert  Quinlan,  their  executors,  ad- 
ministrators, or  assigns,  for  a  further  term  not  less  than 
seven  years,  at  the  same  yearly  rent,  payable  in  like  manner 
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< 
find  under  the  like  covenants,  conditions,  and  agreements, 

as  are  expressed  and  contained  in  these  presents;  and  so,  as 

often  as  such  case  shall  happen,  at  the  end  or  expiration  of 

any  lease  or  demise  of  the  said  premises  for  any  further  terra 

or  terms,  there  shall  be  a  like  valuation  and  the  like  option  as 

hereinbefore  mentioned." 

About  a  week  before  these  last  leases  expired,  that  is, 
about  the  26th  October,  the  city  of  Saint  John,  for  public 
purposes,  expropriated  thirty  feet  from  the  lots  fronting  on 
Union  street,  that  is,  from  the  three  lots  leased  to  Sleeth  and 
Quinlan  and  the  one  lot  leased  to  Gordon.  When  the  leases 
expired — ^November  1st,  1906 — the  city  refused  to  renew 
them  and  arbitrators  were  appointed  by  the  city  and  also 
by  Gordon  and  Sleeth  and  Quinlan  to  value  the  buildings  or 
erections  on  the  property,  under  the  covenant;  and  the  arbi- 
trators made  a  valuation  of  these  buildings  or  erections  on 
all  the  lots,  save  and  except  the  buildings  or  erections  on  the 
30-foot  strip  that  had  been  expropriated.  The  parties  then 
came  before  me,  under  63  Vict.  c.  59,  N.  B.  Statutes,  to  have 
the  buildings  or  erections  that  were  on  this  30-foot  strip 
valued.  The  only  buildings  in  it  were  the  office  and  al)out 
26  feet  of  the  building  150  feet  long  that  was  erected  along 
Charlotte  street.  When  this  30-foot  strip  was  expropriate^, 
the  portion  of  that  building  that  was  on  it  was  cut  off;  the 
rest  of  the  building  remained  standing  on  the  balance  of  the 
lot  and  was  valued  by  the  arbitrators. 

Although  the  claims  of  Gordon  and  Sleetli  and  Quinlan 
were  separate  (that  is,  Gordon  claimed  damages  for  what 
was  done  his  lot,  and  Sleeth  and  Quinlan  claimed  damages 
for  their  three  lots),  still  as  the  matter  on  every  other  prin- 
ciple was  the  same  the  cases  were  heard  together. 

The  parties  claimed  before  me  tliat  they  were  entitled,  in 
the  first  place,  to  be  allowed  for  all  piling  and  filling  in  that 
was  done  for  the  purpose  of  making  these  lots  fit  to  build  on, 
claiming  that  this  was  a  part  of  the  buildings  or  erections 
provided  for  in  the  covenant.  Secondly,  they  claimed  for  the 
actual  buildings  or  erections  that  were  on  the  lots,  that  is  for 
the  office  and  the  portion  of  the  loO-ft.  building  that  extended 
over  on  the  30-ft.  strip.  These  buildings  were  both  on  lots 
that  were  leased  to  Sleeth  and  Quinlan ;  there  were  no  build- 
ings or  erections  whatever  on  the  30-ft.  strip  that  was  taken 
from  the  Gordon  lot.  Thirdly,  they  claimed  damages  for 
the  interference  with  their  business,  by  taking  possession  of 
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this  30-ft.  strip  before  the  lease  was  due.  The  city,  on  its 
part,  claimed  that  the  parties  were  only  entitled  for  the  build- 
ings or  erections  that  were  on  tlie  lots,  and  were  not  en- 
titled to  be  paid  for  the  piling  and  filling  in,  claiming  that 
that  was  not  a  building  or  erection.  The  city  admitted  tliat 
the  parties  were  entitled  to  be  paid  such  reasonable  damages 
as  they  might  have  suffered  from  this,  portion  of  their  pro- 
perty being  taken  possession  of,  prior  to  the  expiry  of  the 
lease. 

After  hearing  the  evidence  and  the  argument  of  all  the 
parties  and  considering  the  matter  carefully,  I  concluded 
that  under  the  covenant  in  the  lease  the  parties  could  only 
recover  for  the  buildings  or  erections  that  were  on  the  land, 
and  for  any  damages  they  suffered  in  consequence  of  the  city 
taking  possession  of  this  portion  of  the  property  before  the 
leases  had  expired;  and  1  awarded  Sleeth  and  Quinlan  as 
their  damages  fifteen  hundred  dollars.  On  Gordon's  lot 
there  were  no  buildings  or  erections,  but  I  awarded  him  three 
hundred  dollars  for  damages  sustained  from  possession  of  the 
land  being  taken  before  the  expiry  of  the  lease.  It  is  ad- 
mitted that  if  I  have  proceeded  on  a  correct  principle  the 
damages  I  so  awarded  are  sufficient;  but  it  is  contended  that 
1  should  have  allowed  for  piling  and  filling  in  the  lots  and 
making  them  fit  to  build  on,  as  a  part  of  buildings  or  erec- 
tions. 

The  parties,  as  they  had  a  right,  appealed  from  my  deci- 
sion, and  the  question  now  to  be  determined  is:  Should  I 
have  valued  tlie  piling  that  was  driven  for  the  purpose  of 
making  these  lots  fit  for  building  on,  and  also  the  filling  in  ? 

Before  these  leases  were  given,  the  whole  of  these  ten  lots 
was  practically  filled  up  to  the  top  of  the  piles,  or  at  all 
events  very  nearly  all  of  them.  So  far  as  the  30-ft.  strip  is 
concerned,  it  was  undoubtedly  filled  up  to  the  top  of  the  piles 
and  over  the  piles,  and  was  solid  ground  at  the  time  the 
present  leases  were  given.  Indeed  they  were  so  piled  and 
filled  in  before  the  lease  was  given  in  1802,  and  the  evidence 
does  not  shew  that  these  parties  did  any  piling  or  filling  in. 

The  plaintiffs  claimed  that,  although  they  did  not  do 
that  work,  it  was  done  by  the  Ked  Granite  Company,  and 
under  their  covenant  thev  are  entitled  to  claim  for  it.  I 
think  differently.  First,  I  do  not  think  that  the  plaintiffs 
can  claim  for  anything  under  the  covenant  contained  in  th^ 
lease  to  the  Red  Granite  Company.     Their  lease  is  not  a 
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renewal,  and  does  not  profess  to  be  a  renewal,  of  that  lease. 
And  the  fact  that  the  covenant  in  their  leases  is  in*  the  same 
words  as  the  covenant  in  the  lease  to  the  Ked  Granite  Com- 
pany, does  not  entitle  them  to  claim  for  the  improvements 
made  by  that  company  by  piling  and  filling  in  and  fitting 
the  lots  to  be  built  on.  If,  after  the  company  had  surren- 
dered its  lease  and  improvements  to  the  city,  the  lots  had  re- 
mained vacant  for  some  years  and  then  the  city  had  granted 
a  lease  of  them,  containing  a  covenant  in  these  same  words, 
it  would  scarcely  even  have  been  contended  that  the  words 
in  the  covenant :  "  In  case  the  said  John  J.  Gordon,  his 
executors,  administrators  or  assigns  shall  erect  and  put  up 
any  buildings  or  erections  for  manufacturing  purpose,  as 
hereinafter  mentioned  upon  the  said  demised  premises,  with- 
in the  said  term  of  seven  years,  at  the  end  and  expiration  of 
the  said  term,  the  same  with  any  sucli  now  tliereon  if  tlien 
being  thereon,  shall  be  valued,"  etc.,  the  lessee  would  have 
the  right  to  have  assessed  as  damages  this  ten  or  twelve  feet 
of  piling  and  filling  that  had  been  done  years  before  in  order 
to  raise  the  land  above  the  water,  and  fit  it  for  the  puipose 
of  receiving  buildings  or  erections.  I  do  not  think  the  pre- 
sent leas?s,  or  the  lease  given  in  1892,  can  be  considered  to  be 
a  renewal  of  the  lease  given  to  the  Bed  Granite  Company, 
and  the  covenant  now  being  considered  must  be  construed  as 
though  neither  of  these  leases  was  a  renewal  of  the  lease  to 
the  Red  Granite  Company.  Although  it  is  said  that  Messrs. 
Sleeth  and  Quinlan  and  their  associates  purchased  from  that 
company,  it  is  clear  they  did  not  purchase  the  buildings  or 
erections  on  the  leasehold  property,  because  the  company 
proposed  to  move  them  to  St.  George  for  its  works  there,  and 
I  think  did  take  some,  but  it  certainlv  removed  some  of  them 
off  the  lots  for  the  purpose  of  taking  them  to  St.  George,  but 
finding  that  it  would  not  pay  them  to  take  them  there,  left 
them,  and  the  lessees  moved  them  back  on  to  the  lots. 

But  if  I  am  wrong  in  this  contention  under  the  terms  of 
the  covenant  in  these  leases,  the  parties  cannot  claim  for  the 
piling  or  the  filling  in  of  the  land  and  making  it  fit  for 
buildings  or  erections.  The  covenant  must  be  construed  ac- 
cording to  the  ordinary  meaning  given  to  the  words  in  it. 
The  parties  have  agreed,  that  on  the  expiry  of  the  lease  they) 
are  to  be  paid  for  buildings  or  erections  on  the  land.  To 
give  the  words  the  construction  contended  for  they  must  bef, 
read  as  though  the  parties  had  said  "improvements,  build- 
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ings  or  erections  on  the  land."  These  words  would  cover  the 
improvements  made  by  building  up  the  land  by  piling  and 
filling  in,  in  order  to  make  it  fit  to  receive  buildings  or  erec- 
tions, and  which  would  be  an  improvement.  The  covenant, 
however,  is  simply  a  contract  between  the  parties,  and  must 
be  construed  according  to  the  words  used  by  the  parties,  and 
**  buildings  or  erections "  have  a  well  known  meaning,  and 
cannot  be  properly  construed  to  include  the  building  up  of 
the  land  by  driving  piles  and  filling  in,  so  as  to  bring  it  up 
above  the  water  level  so  that  buildings  or  erections  may  be 
put  on  it.  A  fair  way  to  look  at  the  lease  with  reference  to 
the  construction  is  to  test  it  in  the  light  of  the  following  fsup- 
posed  facts:  Suppose  the  city  of  St.  John  after  giving 
these  leases  had  sold  the  land — ^would  the  purchaser  when  he 
looked  at  the  leases  and  saw  that  at  the  expiry  he  was  either 
to  renew  them  or  pay  for  buildings  or  erections  on  the  land 
— suppose  that  he  was  under  that  covenant  to  pay  for  some 
ten  or  twelve  feet  of  ground  below  the  buildings  ?  When  the 
lease  to  the  Bed  Granite  Company  was  made,  it  was  known 
to  both  the  lessor  and  lessee  that  the  lots  in  their  then  con- 
dition could  not  be  built  uj>on.  No  buildings  or  erections 
could  have  been  put  upon  them.  It  was  necessary  to  raise 
the  same  above  the  level  of  the"  water  in  order  to  make  it  fit 
to  put  the  buildings  and  erections  upon  it.  If  it  was  in- 
tended that  the  lessee  should  be  paid  for  this  work — ^that  is 
the  improvements  that  had  to  be  made  for  the  purpose  of 
placing  the  buildings  or  erections  on  the  land — apt  words 
would  have  been  used.  fThere  is  an  important  difference  be- 
tween paying  for  the  "  buildings  or  erections  on  the  land  '* 
(the  words  used  in  the  lease),  and  paying  for  the  improve- 
ments that  it  was  necessary  to  make  upon  the  land  in  order 
to  fit  it  to  put  buildings  or  erections  upon. 

These  cases  are  very  similar  to  a  case  arising  in  Ontario, 
— Adamson  v.  Eogers,  22  Ont.  App.  Cas.  415.  That  was 
a  case  of  a  sub-lessee  claiming  against  the  original  lessee. 
The  lease,  under  which  the  claim  wfis  made,  had  the  follow- 
ing covenant:  "Provided,  also,  that  instead  of  granting 
such  other  lease,  it  shall  and  may  be  lawful,  for  the  said  party 
of  the  first  part,  his  heirs  and  assigns,  at  the  expiration  of 
the  term  hereby  granted,  to  take  the  buildings  and  erections 
that  shall  or  may  be  then  on  the  said  demised  premises,  at 
such  price  and  sum  as  shall  be  fixed  or  determined  by  three 
persons  to  be  chosen  in  the  same  manner  as  above  provided 
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for,  for  the  purpose  of  determining  the  increased  ground 
rent  of  the  said  demised  premises."  There  were  some  other 
covenants  in  the  lease  that  it  is  not  necessary  for  me  to  refer 
to,  because  the  case  turned  on  what  was  the  construction  to 
be  given  the  covenant  copied.  The  land  demised  was  land 
covered  with  water,  and  it  was  necessary  to  fill  it  in  and  build 
it  up,  to  fit  it  to  put  buildings  and  erections  on,  and  the  lesBeel 
did  this  by  driving  piles  around  it  and  filling  it  all  in  with 
earth,  up  to  the  level  of  the  adjoining  lands.  I  do  not  think 
that  any  buildings  had  in  fact  been  erected  on  it,  but  it  was 
so  raised  for  the  purpose  of  putting  buildings  on  it.  The 
lessee  claimed,  however,  that  under  his  covenant  he  was  en- 
titled to  be  paid  for  this  filling  in  and  piling  under  the  terms 
of  the  lease,  claiming  that  that  was  a  building  or  erection. 
The  case  in  the  first  instance  came  before  McDougall,  Co.J., 
who  held  that  the  plaintiff  could  not  recover  as  for  buildings 
and  erections.  It  then  went  to  the  Divisional  Court,  and  that 
Court — consisting  of  Boyd,  C,  and  Ferguson,  J. — reversed 
that  decision,  holding  that  the  filling  in  was  an  erection; 
and  it  is  noticeable  that  Boyd,  C,  in  giving  judgment,  makes 
the  same  contentions  that  are  made  by  the  plaintiffs.  He 
says  as  follows:  "The  filling  in  of  earth,  etc.,  was  the 
'erection'  of  a  foundation  whereon  to  build  a  holise,  and 
such  foundation  is  as  much  a  part  of  the  building  as  a  cellar 
would  be  which  is  formed  by  excavation  in  an  ordinary 
dwelling  house..  *  Erection^  is  a  more  comprehensive  term 
than  '  building.' " 

An  appeal  was  then  taken  to  the  Ontario  Court  of  Ap- 
peals, and  that  Court  reversed  the  judgment  of  the  Divi- 
sional Court,  and  restored  the  judgment  of  McDougall,  J., 
holding  that  the  expression  "buildings  and  erections''  did 
not  include  the  filling  in  of  the  land  to  make  it  fit  for  the 
purpose  of  building.  1 

Burton,  J.,  in  his  judgment  says  (at  page  424),  as 
follows : — "  If  it  really  was  the  intention  of  the  parties  to 
the  lease  upon  which  this  inquiry  has  arisen,  that  the  filling, 
in  of  the  lot  should  form  the  subject  of  compensation,  they 
have  been. very  unfortunate  in  the  selection  of  the  terms  they 
have  used,  to  express  their  meaning.  If  we  are,  as  is  said, 
to  look  at  the  position  of  the  parties,  when  the  lease  was  be- 
ing executed,  and  to  bear  in  mind  that  they  were  dealing 
with  a  lot  covered  by  many  feet  of  water,  it  furnishes,  to  my 
mind,  almost  convincing  evidence    that  they  never  contem- 
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plated  including  filling  in,  in  the  expression  'buildings  and 
erections/  They  would  convey  no  idea  to  the  mind^of  any 
person  dealing  with  this  lease  years  after  its  execution,  that 
in  taking  an  assignment  of  it,  he  was  becoming  liable  to  pay 
for  anything  but  the  visible  buildings  or  erections  that  might 
be  found  upon  the  demised  premises  at  the  expiration  of  the 
lease."  He  further  says,  "This  was  compared  to  the  foun- 
dation of  a  building,  but  that  is  a  very  strained  construc- 
tion; the  foundation  of  a  building  is,  no  doubt,  part  of  the 
building,  and  would  be  compensated  for  as  part  of  the  build- 
ing, but  the  filling  in  here  was  merely  a  prjeparatory  step  to 
make  the  lot  itself  suitable  for  receiving  buildings  in  the 
same  way  as  any  building  lot  in  town  might  require  levelling 
or  filling  before  erecting  a  building  on  it,  but  I  apprehend 
such  a  claim  as  the  present  has  never  been  preferred  in  such 
a  case.  The  fact  that  extensive  filling  had  to  be  made  would 
presumably  be  an  element  to  take  into  consideration,  \\hen 
fixing  the  rent,  but  if  intended  to  be  included  in  the  com- 
pensation clause  I  think  they  have  not  used  apt  words  to  ex- 
press their  meaning,  and  that  the  words  they  have  used  must 
be  construed  according  to  the  strict,  plain,  common  meaning 
of  the  words  themselves." 

Maclennan,  J.  says  (page  427) : — "  They  have  not  used  the 
general  word '  improvements,'  but  words  which  ordinarily  have 
a  well  known  and  well  understood  but  limited  meaning,  and 
I  find  it  quite  impossible  to  believe  that  these  business  men 
meant  or  intended  that  the  tenant  should  be  paid  for  earth 
filling  or  cribbing  or  piling,  in  connection  with  such  earth 
filling.  I  think  that  if  that  had  been  intended,  they  would 
have  said  so,  and  not  left  it  at  all  doubtful  tlint  Fuch  was 
their  meaning."  This  judgment  of  the  Ontario  appellate 
court  was  sustained  by  the  Supreme  Court  of  Canada  (26 
S.  C.  E.  159). 

This  language,  used  both  by  Burton,  J.,  and  Maclennan, 
J.,  seems  to  me  to  apply  with  great  force  to  the  present  case. 
In  m^^  opinion,  the  damages  have  been  awarded  on  a  proper 
principle.  The  words  "  buildings  or  erections  "  have  a  clear 
meaning,  and  convey  to  the  mind  that  they  are  structures 
placed  on  the  land,  and  in  giving  them  their  ordinary  mean- 
ing will  not  convey  to  the  mind  that  they  include  the  build- 
ing up  of  this  land  some  ten  ar  twelve  feet  by  driving  piles 
and  filling  it  so  as  to  bring  it  above  the  water  level,  and  to 
the  height  of  the  adjoining  land,  in  order  that  the  buildings 


ULEETB  ET  AL.  v.  CITY  OF  8T,  JOHN.  401 

or  erections  might  be  placed  on  it;  at  all  events,  if  the  par- 
ties intended  that  this  was  to  paid  for,  they  should,  and  I 
think  would  have,  used  other  words  as  "improvements"  or 
vrords  clearly  shewing  their  intention  that-  it  was  to  be  paid 
for. 

It  is  claimed  that  the  piling  and  filling  in  was  the  foun- 
dation of  the  building,  and  therefore  is  a  part  of  the  build- 
ings or  erections  provided  for  in  the  covenant,  but,  as  was 
said  by  Burton,  J*,  this  is  a  very  strained  construction.  In 
a  sense  it  may  be  called  the  foundations,  but  only  in  the  same 
sense  as  the  ground  on  which  any  building  is  placed  may  be 
said  to  be  its  foundation.  But  it  is  not  the  ordinary  way  in 
which  the  word  is  used  when  it  is  treated  as  a  part  of  the 
building.  The  walls  that  are  placed  under  the  building  are 
what  is  spoken  of  as  the  foundation  when  it  is  taken  as  a  part 
of  the  building.  What  is  here  spoken  of  as  the  foundation 
is  simply  the  land  that  was  built  up  for  the  purpose  of  plac- 
ing the  building  thereon.  A  large  part  of  this  30-ft.  strip 
is  not  covered  by  buildings.  On  the  Gordon  portion  there 
are  no  buildings  or  erections;  on  the  Sleeth  and  Quinlan  por- 
tion, there  was  only  the  portion  of  the  main  building  that 
extended  over  on  to  this  30-ft.  strip  —  about  2'6  feet  —  and 
there  was  also  the  office,  which  was  about  16  by  26  feet.  On 
the  rest  there  were  no  buildings  or  erections  whatever,  and  yet 
it  is  contended  that  they  are  entitled  to  claim,  under  this  cove- 
nant, for  the  filling  in  and  piling  of  this  whole  strip.  I  think 
the  covenant  cannot  be  construed  to  make  that  work  either 
buildings  or  erections. 

Both  appeals  in  my  opinion  should  be  dismissed  with 
costs. 

Babkek,  C.J. : — Under  the  provisions  of  63  Vic.  c.  59 
(1900),  the  city  of  St.  John  expropriated  a  piece  of  land  in 
the  possession  of  the  above  appellants  as  lessees  of  the  city. 
Application  was  made  under  the  Act  to  Mr.  Justice  McLeod 
t')  assess  the  damages.  After  hearing  a  number  of  witnesses 
the  learned  Judge  assessed  Gordon's  damages  at  $300,  and 
Sleeth  and  Quinlan's  at  $1,350.  Both  parties  have  appealed 
and  the  cases  come  before  us  under  the  provisions  of  sub-sec. 
C.  of  sec.  2  of  the  Act.  The  cases  involve  the  same  point, 
and  they  may  be  disposed  of  together. 

The  city  of  St.  John  by  a  lease  dated  April  2,  1877,  de- 
mised for  a  term  of  21  years,  ten  lots  of  land  in  Carleton 
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to  the  New  Brunswick  Red  Granite  Company  at  an  annual 
rental  of  $175.  This  lease  contained  a  provision  by  which  it 
was  stipulated  that  in  case  the  Granite  Company  fihould  erect 
and  put  up  any  buildings  or  erections  for  manufacturing  pur- 
poses upon  the  demised  premises  during  the  term,  they  should 
be  valued  and  appraised  at  the  end  of  the  term  by  valuators 
as  therein  directed,  and  that  it  should  then  be  at  the  option 
and  election  of  the  city  to  pay  the  company  this  appraised 
\alue  or  to  extend  the  lease  for  a  further  term  of  seven  years 
at  the  same  rent  and  upon  the  same  conditions.  The  Bed 
Granite  Company  carried  on  the  business  of  manufacturing 
monuments  and  other  stone  work  from  'red  ganite,  and  for 
the  purpose  of  their  business  they  erected  the  necessary  build- 
ings on  a  portion  of  these  lots,  and  continued  carrying  on 
their  business  there  until  the  year  1892,  when  they  removed 
their  works  to  another  part  of  the  Province.  They  took  with 
them  a  portion  of  their  plant,  but  the  remainder,  together 
with  their  interest  in  these  leasehold  lots,  they  sold  to  the 
appellants  Sleeth  and  Quinlan  and  two  others  (Allan  and 
Fox),  who  were  then  also  interested  in  the  business.  Subse- 
quently Sleeth  and  Quinlan  acquired  the  interests  of  Allan 
and  Fox  in  the  premises;  and  later  on  an  arrangement  was 
made  by  them  and  the  appellant  Gordon  for  a  division  of 
the  lots  between  them,  Gordon  being  anxious  for  a  site  for  a 
nail  factory.  In  order  to  carry  out  the  arrangement,  it  was 
agreed  between  these  parties  and  the  city  that  the  then  ex- 
isting lease  should  be  surrendered  and  new  leases  issued,  one 
to  Sleeth  and  Quinlan  for  the  lots  which  they  wert'  to  have, 
and  the  other  to  Gordon  for  the  lots  which  he  was  to  have. 
This  was  carried  out.  A  lease  was  executed  to  Sleeth  and 
Quinlan  of  lots  989,  990,  99l',  992f,  and  a  part  of  lot  988.  at 
an  annual  rental  of  $35,  and  a  lease  to  Gordon  of  the 
remainder  of  the  lots  at  an  annual  rental  of  $40.  Both 
leases  are  dated  February  24,  1904,  and  extend  for  a  term  of 
seven  years  from  February  1, 1899,  so  tKat  they  would  expire 
on  November  1,  1906.  The  land  expropriated  consists  of  a 
strip  30  feet  wide,  including  a  portion  of  one  of  the  Gordon 
lots,  on  which  there  were  no  buildings,  and  a  portion  of  the 
Sleeth  and  Quinlan  lots,  on  which  there  was  a  building.  This 
land  was  expropriated  a  few  days  before  the  lease  expired,  and 
it  seems  to  have  been  understood  at  that  time,  or  very  soon  af- 
terwards, that  the  city  had  determined  not  to  Tenew  the  letae, 
but  to  pay  for  the  buildings  and  erections  under  the  covenant 
in  the  lease.     At  all  events,  before  the  evidence  in  these  cases 
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was  given,  the  improvements  on  the  lots  outside  of  the  30- 
foet  strip  expropriated  had  been  valued  in  pursuance  of  the 
covenant  in  the  leases.  The  only  point  involved  in  these 
appeals  is  as  to  the  construction  placed  by  the  learned  Judge 
upon  the  following  covenant  in  the  leases :  "And  it  is  hereby 
Biutually  covenanted  and  agreed  by  and  between  the  parties 
t;  these  presents,  that  in  case  the  said  John  J.  Gordon^  his 
executors,  administrators  or  assigns,  shall  erect  and  put  up 
any  buildings  or  erections  for  manufacturing  purposes  as 
hereinafter  mentioned,  upon  the  said  hereby  demised  prem- 
ises within  and  duTing  the  said  term  of  seven  years,  at  the 
end  and  expiration  of  the  said  term  the  same  with  any  such 
now  thereon,  if  there  being  thereon,  shall  be  valued  and  ap- 
praised by  two  indifferent  persons;  one  to  be  chosen  by  and 
on  the  part  of  the  said  city  of  Saint  John,  their  successors 
or  assigns,  the  other  by  or  on  the  part  of  the  said  John  J. 
Gordon,  his  executors,  administrators  or  assigns,  and  which 
two  persons,  in  case  of  disagreement,  shall  choose  a  third,  the 
determination  or  appraisement  of  any  two  of  whom  shall  be 
final  and  conclusive;  and  it  shall  be  at  the  option  and  elec- 
tion of  the  said  city  of  Saint  John,  their  successors  and  as- 
signs, to  pay  to  the  said  John  J.  Gordon,  his  executors,  ad- 
ministrators or  assigns,  such  appraised  value  of  such  build- 
ings or  erections  as  aforesaid,  or  to  extend  and  contimie  the 
lease  and  demise,"  etc.  The  lots  in  question,  in  the  condin 
tion  in  which  they  were  when  the  Granite  Company  leased* 
them  in  1877,  were  mere  mud  flats,  some  12  or  14  feet  below 
the  street  level.  Some  means  had  to  be  adopted  in  order  to 
secure  a  foundation  suitable  for  buildings  intended  for  use 
in  manufacturing  stone  work.  The  Granite  Company  adopted 
what  seems  to  have  been  a  very  usual  method  in  such  cases. 
They  had  piling  driven  in  the  ordinary  way,  fastened  to- 
gether with  stringers  sufficiently  strong  to  support  the  build- 
ing and  flooring,  and  to  carry  the  weight  and  resist  the  vibra- 
tion incident  to  the  use  of  machinery  and  the  general  opera-» 
tions  of  a  manufacturing  business.  In  addition  to  this  the 
Granite  Company,  and  those  who  have  succeeded  them  in  the 
cecupation  of  the  property,  have  been  gradually  filling  up  the 
lots  by  deposits  of  •refuse,  stone  and  other  material,  until  now 
they  are  up  to  the  street  level.  These  appellants  claim  a 
considerable  sum  for  the  expenditure  on  account  of  this  pil-t 
ing  and  filling  in,  but  the  learned  Judge  disallowed  that 
claim  altogether,  being  of  opinion  that  neither  was  within  the 
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terms  of  the  covenant  as  being  included  in  the  words  "  build- 
ings or  erections."  The  learned  Judge  was  of  opinion  that 
under  the  special  circumstances  of  this  case,  and  although  the 
claim  for  damages  came  out  of  an  expropriation  proceedmg, 
the  amount  of  these  damages  was  represented  by  an  allow- 
ance for  the  value  of  tlie  occupation  of  the  premises  for  the 
sliort  period  between  the  date  of  expropriation  and  the  expir- 
ation of  the  lease,  and  by  the  value  of  the  improvements  on 
the  premises  to  the  lessee,  which  was  the  value  of  the  build- 
ings and  erections  to  be  paid  for  under  the  covenant,  for 
everything  outside  of  that  reverted  to  the  lessor  by  virtue  of 
the  lease  itself.  No  objection  has  been  taken  to  this  view. 
With  tlie  learned  Judge's  view  as  to  the  covenant  itself  I  can- 
not agree.  In  addition  to  the  covenant  I  have  already  given, 
these  leases  contain  another  by  which  the  lessees  bound  them- 
selves not  to  erect,  set  up  or  build  upon  the  lots  or  any  of 
them,  any  buildings  or  erections  to  be  used  for  any  other 
purpose  than  for  manufacturing  purposes,  or  for  necessary 
places  or  offices  for  carrying  on  of  the  business,  and  that  they 
should  not  suffer  or  permit  any  building  or  erection  on  the 
land  to  be  used  for  any  other  purpose  than  for  manufacturing 
purposes.  We  have,  therefore,  to  construe  the  language  and 
in  that  way  give  effect  to  the  intention  of  two  persons  who 
agree  that  only  a  manufacturing  business  shall  be  carried  on 
on  the  premises,  and  that  no  buildings  or  erections  shall  be 
paid  for  at  the  termination  of  the  lease  except  those  built  or 
erected  for  manufacturing  purposes.  We  have  also  the  fact 
that  they  are  making  this  agreement  in  reference  to  land  upon 
which  they  both  know  no  such  buildings  can  possibly  be  built 
except  by  securing  a  foundation  in  some  such  a  way  as  was 
adopted  and  of  sufficient  stability  to  withstand  the  strain 
upon  it  by  the  use  of  the  building  for  manufacturing  as  the 
lessor  stipulated  for.  It  seems  difficult  to  say  that  it  was 
the  intention  of  these  parties  that  compensation  was  to  be 
paid  for  the  buildings  and  not  for  the  foundation  erected  for 
their  support,  when  the  erection  of  a  foundation  such  as  was 
actually  built  here  must  have  been  in  the  minds  of  both  par- 
ties. It  may  be  that  this  piling  is  so  decayed  as  to  be  value- 
less as  a  foundation,  as  I  think  one  of  the  witnesses  has  sug-. 
gested,  or  it  may  be  that  the  lots  as  a  result  of  the  filling 
which  has  been  going  on  for  so  many  years,  have  been  en- 
tirely raised  to  the  street  level,  and  in  that  way  supei'seded 
the  piling  as  a  foundation,  but  this  would  go  to  the  amount 
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of  damages,  but  would  not  exclude  the  question  altogether 
from  consideration.     I    think    to   the    damages    assessed  to 
Sleeth  and  Quinlan  should  be  added  such  sums  as  the  learned 
Judge  may  think  was  at  the  time  of  expropriation  the  value 
of  the  piling  on  the  land  expropriated  in  use  or  capable  or 
being  used  as  a  foundation  for  buildings.     In  the  Gordon 
case  there  was  no  building  erected,  but  the  necessary  piling 
was  driven  there  for  the  purpose,  and  if  it  remained  there 
when  the  lot  was  taken,  I  think  its  value  for  that  purpose 
should  be  allowed.     Adamson  v.  Rogers,  26  S.  C.  R.  159,  was 
relied  on  by  Mr.  Skinner  as  disposing  of  all  questions  aris- 
ing in  these  appeals  favourable  to  the  city.    An  examination 
of  the  facts  in  that  case  will  shew  that  it  has  really  very  little 
bearing  in  the  present  appeal.     That  case  went  to  the  Su- 
preme Court  of  Canada  on  appeal  from  the  Appeal  Court  of 
Ontario,  and  in  reference  to  the  report  of  the  case  in  22  Ont. 
Ap.  415,  it  will  be  found  that  there  were  no  buildings  or 
erections  on  the  land  at  all.     In  order,  however,  to  convert- 
the  lot  from  a  water  lot  into  one  of  dry  land  the  lessee,  with 
a  view  of  preparing  it  for  a  building,  filled  it  in  with  earth 
and  levelled  it  off.     In  doing  this  he  was  compelled  to  build 
a  crib  work  at  the  sides  of  his  lot  to  prevent  the  earth  from 
spreading  on  the  adjoining  property.     It  had  nothing,  how- 
ever, to  do  with  a  foundation  for  the  buildings,  and  was  not 
intended  for  any  such  purpose.     Burton,  J. A.,  whose  opinion 
was  sustained,  says:   "This  was  compared  to  the  foundation 
of  a  building,  but  that  is  a  very  strained  construction;  the 
foundation  of  a  building  is,  no  doubt,  part  of  the  building, 
and  would  be  compensated  for  as  part  of  the  building,  but 
the  filling  in  was  merely  a  preparatory  step  to  make  the  lot 
itself  suitable  for  receiving  buildings  in  the  same  way  as  any 
building  lot  in  town  might  require  levelling  or  filling  before 
erecting  or  building  on  it,  but  I  apprehend  such  a  claim  as 
the  present  has  never  been  preferred  in  such  a  case."     And 
Gwynne,  J.,  in  delivering  the  opinion  of  the  Supreme  Court, 
points  out  that  the  words  "buildings  and  erections"  should 
have  their  ordinary  meaning,  and  says  that  under  the  facts 
of  that  case  the  covenant  to  pay  for  "buildings  and  erev 
tions  "  on  the  lot  of  land  ought  not  to  be  construed  to  include 
the  land  on  which  the  buildings  and  erections  stand.     The 
compensation  was,  therefore,  refused,  the  Court  holding  that 
the  operation  of  filling  the  lot  was  nothing  more  than  an 
alteration  of  the  level  of  the  lot  made  with  a  view  to  its  im- 
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provement  for  building  purposes.  In  the  present  cases^  the 
appellants'  counsel  did  not  suggest  that  the  filling  in  was  in 
any  way  necessary  to  support  or  strengthen  the  piling  as  a 
foundation,  or  that  it  was  designed  to  serve  any  such  pur- 
pose. Of  itself,  the  mere  filling  in  the  lot  with  earth  or  other 
material  procured  for  the  purpose,  merely  for  the  sake  of 
altering  the  level  of  the  lot,  would  not,  I  think,  be  included 
if  I  the  word  "  erection,"  and  it  seems  to  have  been  so  deter- 
mined in  the  case  I  have  just  cited.  There  must  be  a  new 
trial. 

Haninoton  and  Landry,  JJ.,  agreed  with  Barker,  C.J. 

Gregory,  J.,  took  no  part. 

New  trial  granted. 


HEW  BBVNSWICK. 

Full  Court.  February  7th,  1908. 

SEERY  ET  AI..,  EXECUTRIX,  ETC.,  SEERY  v.  THE 
FEDERAL  LIFE  ASSURANCE  CO.  OF  CANADA. 

Life  Insurance — Non-payment  of  Premium — Lapse  of  Policy 
— Revival  by  Subsequent  Payment  —  Warranty  of  Good 
Health — Breach. 

This  is  an  action  on  a  life  insurance  policy  for  $1,000, 
on  the  life  of  Frederick  J.  Seery,  deceased,  brought  by  the 
executrix  and  executor  of  his  estate. 

This  case  was  argued  in  Michaelmas  term  before  Tuck, 
C.J.,  Haninoton,  Landry,  Barker,  and  Gregory,  J  J. 
McLeod,*  J.,  took  no  part,  as  he  is  a  shareholder  in  the  de- 
fendant company. 

Before  judgment  was  delivered,  Tuck,  C.J.,  had  resigned. 
Barker,  J.,  had  been  appointed  Chief  Justice,  and  White, 
J.,  had  been  appointed  junior  puisne  Judge. 

There  were  therefore  only  four  Judges  to  take  part,  viz.. 
Barker,  C.J.,  Hanington,  Landry  and  Gregory,  JJ.     Of 
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these  Hanington  and  Landry  decided  against  the  motion 
for  a  nonsuit  or  new  trial.  Barker,  C.J.,  gave  a  dissenting 
judgment  in  favour  of  a  new  trial,  and  Gregory,  J.,  took  no 
part. 

There  had  been  a  former  trial  of  this  action,  when  ver- 
dict was  entered  for  the  plaintiffs,  and  on  motion  to  this 
.Court  a  new  trial  had  been  granted  on  the  ground  that  the 
findings  of  the  jury  were  incomplete,  unsatisfactory  and  in- 
consistent.   (Sefe  38  N.  B.  K.  96;  3  E.  L.  R.  69). 

The  second  trial  was  had  before  Mr  Justice  Landry  and 
a  jury  at  the  York  Sittings  in  August,  1907,  when  on  an- 
swers to  questions  submitted  to  the  jury.  His  Honor  ordered 
a  verdict  to  be  entered  for  the  plaintiffs. 

In  Michaelmas  Term  last,  motion  was  made  on  behalf 
of  the  defendant  company  for  a  nonsuit  or  for  a  new  trial. 

M.  G.  Teed,  K.C.,  and  P.  J.  Hughes,  for  plaintifEs. 

H.  A.  Powell,  K.C.,  and  R.  B.  Hanson,  for  defendants. 

The  following  judgments  were  now  delivered: — 

Barker,  C.J.  (dissenting): — ^This  is  the  second  trial  of 
this  case.  At  the  first  trial  Tuck.  C.J.,  on  the  answer  to 
several  questions  submitted  to  the  jury,  entered  a  verdict 
for  the  plaintiffs.  These  answers  were,  however,  found  to 
be  so  inconsistent  and  unsatisfactory,  that  this  Court 
thought  it  necessary  to  send  the  cause  down  for  a  new 
trial,  [38  K  B.  B.  96,  3  E.  L.  R.  59].  At  the  present  trial 
the  answers  to  a  similar  lot  of  questions  have  not  been  at- 
iacked  on  the  ground  of  inconsistency.  In  fact  they  could 
fiot  be,  because,  so  far  as  five  out  of  the  seven  jurors  are 
concerned,  they  were  all  answered  in  favour  of  the  plain- 
tiffs, on  all  the  material  questions  involved  in  the  case. 
There  is  no  conflict  in  the  evidence  on  the  point  I  am  about 
to  discuss — the  facts  detailed  by  the  witnesses  are  uncon- 
tiadicted,  and  there  is  nothing  to  suggest  that  the  evidence 
ip  not  true.  The  objection  to  the  findings,  as  to  the  intem- 
perate habits  of  the  assxired,  is  that  as  a  result  of  the  evi- 
dence thev  are  erroneous. 

The  history  of  the  case  stated  briefly  is  this.  On  the 
13th  of  April,  1901,  one  Frederick  J.  Seery,  who  was  then 
a  young  man  about  39  years  of  age,  unmarried,  residing  at 
Fredericton,  where  he  was  practising  his  profession  as  a  doc- 
tor of  medicine,  made  an  application  to  the  defendant  com- 
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pany  for  an  insurance  on  his  life  for  the  sum  of  one  thou- 
sand dollars.     The  risk  was  accepted  and  a  policy  was  issued 
dated  the  3rd  of  June,  1901,  and  running  from  that  time. 
On  the  3rd  of  June,  1902,  the  renewal  premium  was  not 
paid,  and   it  remained  unpaid   far   the   thirty   days  grace 
allowed  \:y  the  policy.     At  the  expiration  of  that  time — ^that 
i.a  on  the  3rd  of  July,  1902 — the  policy  lapsed  for  non-pay- 
ment of  premium.     Subsequently  to  that  Dr.   Seery,  under 
the  provisions  of  the   policy,  made  application  to  be  re- 
instated.    He  gave  the  necessary  statements  as  to  his  then 
state  of  health,  paid  the  overdue  premium,  and  the  policy 
was  revived  on  the  8th  of  August,  1902.     He  died  on  the 
6th  of  February,  1903,  six  months  after  the  policy  had  been 
'reinstated.    He  left  a  will  by  which  he  appointed  the  plain- 
tiffs Josephine  Seery,  his  sister,  and  Robert  W.  McLellan,  an 
attorney  practising  at  Fredericton,  his  executrix  and  exe- 
cutor.    The  will  was  duly  proved,  letters  testamentary  were 
granted  to  them,  they  prepared  and  delivered  to  the  defend- 
ant company  proofs  of  the  death  and  claim.     Some  consid- 
erable correspondence  took  place  between  the  parties;  but 
the  defendant  company  refused  to  pay  on  the  ground  that 
Dr.  Seer/s  representations  as  to  his  health  and  habits  were 
untrue,  and  it  was,  therefore,  not  liable.     The  plaintiff,  Miss 
Seery,  lived  with  her  brotTier  for  some  years  previous  to  his 
death,   and,   therefore,   had   a   personal   knowledge    of   his 
habits.     The  proof  of  death  and  claim  given  to  the  com- 
pany was  sworn  to  by  both  plaintiffs  on  the  10th  of  March, 
1903,  and  among  other  questions  in  the  statement  answered 
by  them  was  the  following :  *'  When  did  the  health  of  de- 
ceased  first   begin    to   be    affected  ?^^     Their   answer  ^vas, 
*"  About  one  year  ago."     Dr.  Crocket,  who  gave  the  usual 
medical  certificate  in  such  cases,  in  answer  to  the  follow- 
ing questions,  "  Since  when  had  you  been  medical  adviser 
or  attendant?       Give  date  of  first  attendance,  and   if  for 
any  cause,^'  said,  "  Nine  months,  about  nine  months  ago." 
Dr.  Crocket  explains  the  general  character  of  his  answer  by 
the  fact  tliat  he  had  no  books  or  entries  with  which  to  re- 
fresh his  memory,  as  in  accordance  with  the  etiquette  of  the 
profession  he  was  giving  his  services,  such  as  they  were, 
gratuitously.     The  cause  of  Dr.  Seery's  death  is  given  as 
*' stomach  trouble,"  which  I  understand  to  be  ulceration  of 
the  stomach  in  some  form. 

There  are  two  substantial  grounds  of  defence  put  for- 
tvard  in  this  case,  both  of  which  are  based  on  alleged  misre- 
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presentations  by  the  assured.  One  is  based  on  his  habits 
and  arises  out  of  the  representations  made  in  the  original 
application,  the  othe^  is  based  on  his  state  of  health,  and 
arises  out  of  representations  made  on  obtaining  a  reinstate- 
ment of  the  policy  in  August,  1902,  I  shall  deal  with  these 
separately.  As  to  the  first  it  is  clear  I  think  that  the  an- 
swers to  the  questions  in  the  original  application  ate  war- 
ranties, and  if  they  are  untrue,  the  effect  is  to  invalidate 
the  contract  and  forfeit  the  paid  premiums  to  the  com- 
pany. This  application  is  expressly  made  a  part  of  the 
contact,  and  as  the  contract  is  based  on  the  truth  of  these 
answers,  no  question  can  arise  as  to  their  materiality,  the 
object  of  the  warranty  being  to  obviate  all  discussion  on 
that  point:  Anderson  v.  Fitzgerald,  4  H.  L.  at  p.  603;  N.  B. 
&  IL  Ins.  Co.  V.  McLellan,  21  S.  C.  K.  288. 

In  the  application  there  are  the  following  questions 
and  answers: — 

"  Q. — What  is  your  daily  consumption  of  wine,  spirits  or 
malt  liquor. 

"A.— No. 
Q. — What  has  it  been  in  the  past, 
A. — Moderately. 

"Q. — Have  you  at  any  time  of  your  life  used  them  to 
excess  ? 

"  No.'^ 

The  policy  was  therefore  obtained  on  a  representation 
by  the  assured  that  he  was  not  then  on  the  13th  of  April, 
1901,  daily  consuming  any  wine,  spirits  or  malt  liquors; 
that  in  the  past  he  had  consumed  them  moderately;  and 
that  he  had  not  at  any  time  in  his  life  used  them  to  excess. 
The  evidence  seems  to  show  that  from  the  beginning  of 
1901  until  its  close,  Dr.  Seery  abstained  altogether  from 
the  use  of  what  Miss  Seery  describes  as  "hard^'  Hquor,  so 
the  discussion  may  be  confined  to  the  answers  of  the  last 
two  above  questions?  The  jury  divided  as  to  both — five 
jurors  finding  that  there  was  no  misrepresentation  in  either, 
the  other  two  finding  that  there  was  misrepresentation  in 
both.  It  is  a  mistake,  I  think,  in  cases  like  this,  to  speak 
of  the  representation  as  being  fraudulent — ^jurors  are  fright- 
ened by  such  a  suggestion  and  are  apt  to  be  misled  from 
the  real  issue.  The  simple  question  is,  were  these  state- 
ments of  Dr.  Seery  untrue  ?  In  Thomson  v.  Weems,  9  A.  C. 
671.  Tjord  Watson,  in  speaking  of  the  warranty  in  that  case, 

VOL   V.  n.L  B.  wo.  6—26 
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at  p.  687,  says,  "  I  agree  with  Lord  Rutherford  Claxk,  that 
the  import  of  the  answer  is  precisely  the  same  as  if  the 
deceased  had  affirmed:  first,  that  he  was  temperate  in  his 
habits;  and  secondly  that  he  had  always  been  strictly  so, 
Jn  its  plain  and  ordinary  sense,  that  statement  is  an  aver- 
ment of  fact  and  not  a  mere  assertion  of  the  opinion  or 
belief  entertained  by  the  assured  with  regard  to  that  fact. 
It  there  appears  to  me  that  whatever  may  be  the  import  of 
the  word  ^  temperate '  (which  is  a  separate  matter),  the 
assured  must  be  held  to  have  warranted,  but  that  the  asser- 
tion was  true  according  to  his  sincere  conviction,  but  true 
ir.  point  of  fact;  and  consequently  that  in  order  to  estab- 
lish a  breach  of  warranty,  it  is  not  necessa'ry  for  the  appel- 
ant to  prove  that  the  assertion  was  morally  false/* 

Life  insurance  companies  base  their  premiums  on  the 
average  length  of  life.  It  is,  therefore,  important  for  them 
to  know  whether  there  is  anything  exceptional  in  the  health 
or  habits  of  applicants  for  insurance  to  take  their  lives  out 
of  the  average,  so  that  they  may  refuse  the  risk  altogether, 
or  take  it  at  an  increased  premium.  They  appa/rently  do 
not  object  to  insuring  the  lives  of  those  who  use  intoxicating 
liquor  in  moderation,  but  they  wish  to  avoid  risks  on  lives 
which  are  likely  to  run  short  of  the  average,  either  directly 
from  the  strain  put  upon  them  by  an  excessive  use  of  stimu- 
lants, or  indirectly  from  disease  owing  its  rapid  develop- 
ment, if  not  its  origin,  to  the  same  cause.  I  need  scarcely 
refer  to  the  evidence  of  Dr.  Wolverton  as  to  the  necessity 
for  accurate  information  as  to  the  habits  of  those  seeking 
insurance,  by  reason  of  the  fact  that  the  excessive  use  of 
intoxicants  tends  to  impair  the  constitution  and  shorten 
life.     That  seems  to  me  to  be  common  knowledge. 

What  is  the  evidence?  I  shall  only  refer  to  the  testi- 
mony of  two  witnesses.  In  the  first  place  what  does  Miss 
Seery  herself  say?  She  naturally  speaks  without  any  de- 
sire to  make  the  case  appear  any  worse  than  it  really  is- 
She  and  her  brother  lived  together  all  their  lives,  and  for 
the  last  nine  or  ten  years  of  his  life  she  had  taken  charge 
of  his  home.  She  says  that  during  all  this  period,  with  the 
exception  of  the  year  1901,  he  was  in  the  habit  of  taking 
liquor,  that  he  generally  kept  it  in  the  house,  though  not 
in  large  quantities.  During  this  period  he  was  in  the  habit 
now  and  again — Miss  Seery  could  not  tell  how  often,  except 
for  the  year  1902,  when  she  remembers  two  occasions — of 
taking  what  he  called  rest.    Men  who  are  actively  engaged 
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in  the  business  of  professional  or  business  life  secure  their 
recreation  by  various  methods  and  from  various  sources 
according  to  theiT  tastes  and  fancies.  Dr.  Seery  was  not 
a  person  who  ever  took  a  vacation  as  we  ordinarily  under- 
sland  that  word;  but  as  a  substitute  for  it  he  took  these 
•'  rests.^'  On  her  examination  by  her  own  counsel  she  was 
asked  the  following  question,  "  In  regard  to  those  occasions 
which  have  been  spoken  of  as  Tests,  how  would  that  come 
about?  Was  it  in  connection  with  his  taking  or  not  tak- 
iDg  any  vacation?"  Her  answer  was  this:  «I  remember 
my  brother  saying  to  me  that  he  wasn't  going  to  make  any 
calls,  that  he  was  going  to  stay  in  the  house  and  take  a 
rest.  *  I  suppose  people  will  think  I  am  drinking  very  hard 
because  I  am  in  the  house,'  he  said,  ^but  I  don't  take  any 
holidays  and  I  am  going  to  take  a  rest,'  and  he  was  taking 
jjquor,  of  course,  during  that  time."  Q.  "  Instead  of  tak- 
ing a  rest  abroad  on  a  trip  or  vacation  he  took  his  rest  at 
home  ?"  A.  "  Yes."  During  these  rests,  he  was  taking 
liquor,  "tippling  a  little,"  visiting  a  few  patients,  refusing 
to  see  others,  and  his  countenance,  usually  pale,  became 
flushed  from  the  use  of  the  liquor.  Miss  Seery  was  in- 
structed that  he  would  on  these  occasions  see  some  particu- 
lar people,  and  others  he  would  not  receive.  She  was  asked 
the  following  questions: — Q.  "During  these  occasions  when 
he  was  taking  a  rest  you  told  people  that  he  was  out  of 
town,  generally,  did  you  not?"  Her  answer  wa«  this: 
"  Well,  I  don't  just  remember  what  I  told  them.  I  told 
them  he  couldn't  see  them,  or  something  similar  to  that, 
or  that  he  wasn't  at  home,  or  something  similar."  Q.  "  On 
these  occasions  he  stopped  in  the  house  a  great  deal  more 
than  he  ordinarily  did  ?"    A.  "  Yes." 

The  evidence  of  Miss  Seery  goes  to  shew  that  her 
brother  abstained  from  drinking  altogether  during  the  year 
1901,  but  in  the  early  part  of  January,  1902,  he  seems  to 
have  taken  another  rest  of  a  week.  During  that  time  he 
wa«  required  as  a  witness  in  a  suit  against  Dr.  Atherton. 
He  did  not  go  and  assigned  as  one  of  his  reasons  that  "  he 
looked  as  if  he  had  been  drinking,  his  face  was  so  flushed." 
Miss  Seery's  personal  knowledge  of  her  brother's  habits 
\\as  derived  from  her  observation  of  them  at  home.  What 
he  took  in  the  way  of  stimulants  at  other  places  she  of 
course  knew  nothing,  she  could  only  gauge  by  appearances. 
Her  sister,  Mrs.  Condon,  spent  a  year  with  her  and  the 
doctor,  from  August,  1899,  to  August,  1900.   Shortly  before 
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Mrs.  Condon  left  for  her  own  home,  these  two  sisters  took 
it  upon  themselves  to  speak  to  their  brother  and  advise  him 
to  give  up  the  use  of  liquor  altogether.  Miss  Seery  says 
that  she  did  not  consider  that  his  drinking  was  injuring 
him,  but  that  it  was  injuring  his  business,  and  that  it  was 
for  that  reason  that  she  spoke  to  him. 

I  pass  on  to  the  evidence  of  Alexander  S.  Murray.  Mr. 
Murray  was  intimately  acquainted  with  Dr.  Seery  the  last 
twenty  yeairs  of  his  life.  I  quote  from  his  evidence :  "  Q.  Did 
he  indulge  in  the  use  of  intoxicating  liquors?  A.  Yes. 
Q.  Did  you  ever  see  him  drunk  or  intoxicated?  A-  No, 
I  never  saw  him  but  what  he  could  take  care  of  himself. 
Q.  That  is,  he  wasn't  sufficiently  drunk  that  he  couldn^t 
take  care  of  himself  ?  A.  No.  Q.  But  was  he  in  a  condition 
which  would  ordinarily  be  regarded  as  intoxicated?  A. 
Well,  I  suppose  you  might  call  it  that.  Q.  Did  you  fre- 
quently see  him  in  that  condition.  A.  Oh,  quite  often 
du'iing  those  years.  I  don't  mean  any  particular  time. 
Q-  But  throughout  those  years?  A.  Yes.  .  .  .  Q.  Do 
you  remember  his  drinking  heavily  on  any  particular  occa- 
sions when  he  was  with  you?  A.  What  do  you  mean?  Q. 
Taking  a  large  number  of  drinks  on  occasions?  A.  I  have 
seen  him  take  eight  or  nine  at  a  time,  yes.  Q.  Within  how 
long  a  time  would  that  be?  A.  Oh,  a  couple  of  hours  or 
so.  Q.  And  did  you  see  him  do  that  quite  frequently?  A. 
Oh,  no,  not  very  often;  just  occasionally.  Q.  Where  would 
this  be?  A.  Oh,  at  different  places.  Q-  In  the  city  of 
Fredericton?     A.  Yes.'' 

That  Dr.  Seery  was  in  the  habit  of  constantly  taking  in- 
toxicating liquors  there  can  be  no  doubt,  and  if  his  use 
of  them  was  a  moderate  use  as  within  the  meaning  of  the 
word  as  in  this  policy,  then  the  defendant  company^  has 
nothing  to  complain  of,  because  it  accepted  the  insuTanoe 
with  full  knowledge  of  his  habits  in  that  respect.  I  am 
altogether  unable  to  bring  my  mind  to  the  conclusion  at 
which  the  jury  came  on  this  question.  On  admitted  facts 
about  which  there  is  no  contradiction,  thev  have  drawn 
inferences  and  conclusions  which  seem  to  me  to  be  alto- 
gether unwarranted  and  unreasonable.  Is  it  reasonable  to 
class  as  a  moderate  drinker  a  man  who  habitually  for  at 
least  the  last  ten  years  of  his  life,  except  one,  was  not  only 
drinking  daily,  but  who  every  now  and  again  for  a  week 
at  a  time  deliberately  retired  to  his  own  home,  practically 
abandoned  his  practice  for  the  time,  and  simply  gave  him- 
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self  up  to  drinking,  for  that  is  beyond  question  what  he 
did  do,  and  all  this  under  the  silly  pretext  that  he  is  tak- 
ing a  vacation,  and  in  that  way  securing  a  needed  rest 
from  the  worry  of  his  daily  work  It  is  usual  for  medical 
men  to  adopt  this  method  of  taking  a  holiday?  Miss  Seery 
and  her  sister,  so  long  ago  as  August,  1900,  eight  months 
before  this  insurance  was  applied  for,  called  their  brother's 
attention  to  his  drinking  habits  and  advised  him  to  give 
up  the  use  of  liquor  altogether,  because,  as  they  said,  it  was 
injuring  his  business.  Medical  men,  so  far  as  I  have  heard 
or  observed,  do  not  find  theiir  practice  injured  by  a  moder- 
ate use  of  stimulants.  It  was  evidently  because  Miss  Seery 
and  her  sister  saw  that  Dr.  Seery's  tendency  to  drink  was 
wearing  on  him,  that  he  was  drinking  to  excess,  that  they 
felt  constrained  to  speak  to  him  and  advise  him  to  abstain 
altogether,  b&  his  habits  were  likely  to  injure  his  practice. 
Take  Dr.  Seery's  own  remark  as  he  entered  upon  one  of  his 
periodical  weeks  of  rest,  "  I  suppose  people  think  I  am 
drinking  very  hard  because  I  am  in  the  house.^'  Is  it  at  all 
probable  that  such  a  suggestion  should  have  occurred  to 
the  mind  of  Dr.  Seery  without  his  being  conscious  that 
there  were  good  grounds  for  it?  He  seems  to  have  sized 
up  the  situation  differently  from  the  jury.  His  view  was 
that  the  public  would  infer  that  these  periodical  "  weeks  of 
rest/'  which  were  spent  in  drinking  and  ended  in  flushed 
faces,  during  which  he  remained  at  home,  neglected  his 
practice,  refused  to  receive  callers,  and  gave  as  an  excuse 
that  he  was  out  of  town,  were  not  only  spent  by  him  in  drink- 
ing, but,  to  use  his  own  expression,  "drinking  very  haTd.'' 
The  jury  seem  to  have  thought  these  rests  the  ordinary-  inci- 
dents of  a  moderate  and  temperate  life.  In  that  conclusion 
from  these  facts  I  do  not  agree.  I  think  it  altogether  un- 
•reasonable  and  not  a  legitimate  conclusion  from  the  undis- 
puted facts.  Now  Dr.  Seery  himself  knew  all  these  facts 
and  I  dare  say  much  more,  and  I  am  unable  to  see  how  he 
could  have,  on  the  13th  of  April,  1901,  represented  to  the 
c?efendant  as  a  basis  for  this  insurance  that  his  consump- 
tion of  wines,  spirits  and  malt  liquors  had  been  moderate 
in  the  past,  and  that  he  had  not  at  any  time  of  his  life 
used  them  to  excess.  This  statement  is  under  the  evi- 
dence in  this  case  I  think  untrue;  and  in  saying  that  I  do 
not  understand  the  last  question  as  directed  to  mere  isolated 
cases  of  excess  such  as  may  occur  to  any  one  of  moderate 
habits. 
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As  to  the  second  point  in  this  case  the  evidence  shews 
that  Dr.  Seery  in  order  to  secure  the  reinstatement  of  the 
policy  in  1902,  made  and  signed  the  following  statement 
required  by  the  company:  "I  hereby  request  the  above 
named  company  to  accept  payment  of  the  pr^muim,  $33.70, 
due  on  the  3rd  day  of  June  last  on  policy  No.  22482  on  the 
life  of  PVederick  J.  Seery,  hereby  expressly  declaring  and 
agreeing  that  the  acceptance  thereof  shall  be  on  the  faith 
of  and  conditional  upon  the  truth  of  the  following  state- 
ment: That  since  the  time  of  the  medical  examination  and 
report  which  formed  the  basis  of  the  said  policy,  there  has 
been  no  change  in  the  character  of  my  family  history,  nor 
have  I  suffered  from  or  been  affected  by  any  disease,  sick- 
ness or  accident,  and  that  I  am  now  in  good  health  and  of 
temperate  habits."  This  statement  was  made  on  the  8th 
of  August,  1902,  and  the  medical  examination  referred 
to  was  made  on  the  27th  of  May,  1901.  So  that  the  validity 
of  the  policy  arising  from  its  re^instatement  depends  upon 
the  truth  of  Dr.  Seery's  statement  that  he  was  on  the  8th 
of  August,  1902,  in  good  health  and  of  temperate  habits. 
In  answer  to  a  question  put  to  the  jury  two  of  their  num- 
ber found  that  he  was  not  of  temperate  habits  at  the  time, 
but  they  all  agreed  that  he  was  then  in  good  health.  So 
far  as  his  health  condition  is  concerned  I  should  not  feel 
disposed  to  disregard  the  jury's  finding.  There  was  evi- 
dence to  support  both  conclusions,  and  although  I  think  it 
preponderated  against  the  view  which  the  jury  entertained 
that  wafi  their  unanimous  opinion,  and  I  think  it  ought  not 
to  be  disregarded.  As  to  the  question  of  temperate  habits.  I 
need  only  here  (refer  to  the  evidence  which  relates  to  the 
period  between 'May  27th,  1901,  and  the  8th  of  August, 
1902".  Assuming  that  for  the  year  1901  Dr.  Seery  abstained 
altogether,  what  took  place  so  soon  as  the  new  year  came 
in?  He  simply  returned  to  his  old  habits  and  took  one  of 
his  rests  for  a  week.  He  then  continued  precisely  as  be- 
fore, and  some  time  very  near  the  date  of  his  statement, 
probably  shortly  after  it  was  made  in  August,  1902,  he  took 
another  week's  rest.  If  his  habits  previous  to  January, 
1901,  were  not  temperate,  they  were  not  so  after  January, 
1902. 

I  am  altogether  unable  to  agree  with  the  juTy's  view  as 
to  what  is  to  be  understood  in  a  case  like  this  as  temperate 
habits. 


8EERY  ET  AL.,  SEERY  v,  FEDERAL  LIPB  A88.  CO.   41 5 

It  is  true  that  this  is  a  second  trial,  and  it  has  been 
put  forward  that  in  such  cases  after  a  finding  of  fact  by 
two  juries  it  is  unusual  to  send  a  case  down  for  another 
trial.  If  that  'rule  has  any  application  to  a  question  of 
fact  like  the  present,  it  has  none  in  this  particular  case- 
The  new  trial  was  granted  before  on  the  ground  that  the 
answers  to  the  questions  left  to  the  jury  were  so  unsatis- 
factory that  they  ought  not  to  be  regarded.  In  fact  it  was 
the  opinion  of  the  Chief  Justice  before  whom  the  case 
was  tried  that  the  verdict  should  on  the  evidence  have  been 
entered  for  the  defendant  company.  See  the  case  as  re- 
ported in  38  N.  B.  B.  96.  And  so  far  as  the  question  of 
intemperate  habits  is  concerned  even  that  jury  did  not  find 
as  the  present  one  has.  They  were  asked  the  following 
questions  and  gave  the  following  answers: — 

Q.  Did  he  (Dr.  Seery)  then  (that  is  on  August  8th, 
1902)  know  that  he  was  not  of  temperate  habits  in  the  sum- 
mer of  1902,  and  that  during  that  year  he  had  been  drinking 
to  excess?    A.  4  yeas,  2  nays,  and  one  no  reply. 

Q.  Did  he  at  any  time  of  his  life,  previous  to  the  mak- 
ing of  such  declaration  (that  is  when  the  policy  was  applied 
for),  use  spirits,  wines  or  malt  liquors  to  excess?  A.  One 
yea;  3  nays;  3  no  reply- 

Q.  Was  the  deceased  at  the  time  of  making  such  re- 
quest (that  is  to  reinstate  the  policy)  of  temperate  habits? 
A.  3   years;   4  nays. 

So  that  on  this  question  as  to  temperate  habits,  both  at 
the  time  the  policy  was  issued  and  at  the  time  it  was  rein- 
stated, there  was  no  finding  by  the  jury  at  all. 

I  regret  to  differ  from  my  brethren  on  a  question  of 
this  kind,  but  I  am  altogether  unable  to  agree  that  a  man 
of  Dr.  Seery's  admitted  habits  is  correctly  or  truthfully 
described  as  a  man  of  temperate  habits,  or  that  when  he 
said  in  his  declaration  on  which  his  policy  is  based  that 
he  had  not  at  any  time  of  his  life  used  wine,  spirits  or  malt 
liquor  to  excess,  he  told  the  trulh.  He  may  have  thought 
he  was  doing  so,  but  in  my  opinion  that  is  altogether  irrele^ 
vant.  The  question  is,  was  that  statement  true.  If  it  was 
not  then  the  plaintiffs  cannot  recover.    I  think  it  was  not. 

I  think  there  should  be  a  new  trial. 

Landry,  J. : — This  is  an  action  on  a  policy  of  insurance 
en  the  life  of  Frederick  J.  Seery  to  xecover  $1,000.  The 
policy  is  dated  June  the  14th,  1901,  to  run  from  June  the 
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3rd,  The  application  was  made  in  April,  1901.  The  first 
premium  was  paid  and  the  policy  issued.  The  second  pre- 
mium was  not  paid  but  the  policy  was  afterwards  renewed 
by  the  insuired  paying  the  second  premium  and  by  the 
further  complying  with  the  requirements  of  the  company 
as  to  certificate  of  health,  etc.  During  the  currency  of 
the  policy  so  renewed,  the  insured  died. 

The  plaintiffs  proved  the  application,  the  poKcy,  the 
application  for  renewal,  the  'renew^al,  the  death,  the  pro- 
bate of  the  will  of  the  deceased  in  this  Province,  a  written 
notice  of  the  death  to  the  agent  of  the  company  in  this 
province,  the  receiving  from  the  company  at  Hamilton, 
Ontario,  through  one  of  its  directors,  blank  proofs  of  claim, 
the  filling  in  of  the  blank  forms  and  the  receipt  of  such 
by  the  company  at  Hamilton.  They  also  proved  that  a  cer- 
tified copy  of  the  will  of  the  insured  and  a  copy  of  the  let- 
ters testamentary  had  been  sent  to  the  company  and  re- 
ceived by  them.  The  company  made  no  objection  to  the  itt- 
sufficiency  of  the  proofs  of  death,  but  after  considerable 
delay,  refused  to  pay  for  reasons  stated  in  the  following 
letter: — 

Hamilton,  Canada,  May  14th,  1903. 

R.  W.  McLellan,  Esq-, 

Barrister, 

Fredericton,  N.B. 

Re  Seery  Policy  No.  22482. 

Dear  Sir, — ^The  company  have  instructed  me  to  write 
you  with  reference  to  this  claim.  As  I  understand  the 
(acts,  the  policy  expired  on  the  3rd  July,  1902,  for  non- 
payment 01  premium  duo  3rd  June  last,  but  the  company, 
at  the  request  of  the  insured,  and  upon  me  faith  of  liis 
statements  contained  in  his  written  warranty  dated  8th 
August,  1902,  agreed  to  accept  the  overdue  premium.  In 
this  warranty  the  insured  expressly  stipulated  and  agreed 
that  the  acceptance  of  the  premium  should  be  on  the  faith 
of  and  conditional  upon  the  truth  of  his  statements  therein, 
to  the  effect  that  since  the  medical  examination  and  report 
which  formed  the  basis  of  the  contract  he  had  not  suffered 
from  or  been  afflicted  bv  anv  disease,  sickness  or  accident, 
and  that  he  was  then  in  good  health  and  of  temperate  habits. 
The  company  have  since  his  death  procured  evidence  which 
oleairly  establishes  the  fact  that  the  deceased  was  for  at 
least  six  months  prior  to  the  date  of  the  warranty  afflicted 
with  cancer  or  ulcer  of  the  stomach  and  from  the  effects  of 
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which  he  died,  and  that  the  statements  contained  in  his 
warranty  were  untrue  to  his  knowledge.  The  company 
are  therefore  in  no  way  liable  under  the  contract,  and  will 
of  course  resist  payment  of  the  claim.  Without  prejudice 
in  any  way  to  the  company's  rights  in  the  matter,  I  am 
prepared  to  advise  them  to  return  the  premiums  paid  since 
the  warranty,  on  the  understanding,  of  course,  that  your 
clients  release  the  company  from  all  further  claims  in  re- 
spect thereof. 

Yours  faithfully, 

Thos.  C.  Haslett. 

The  plaintiffs,  under  these  conditions,  could  with  reason 
irsist  that  the  defendants  waived  all  other  defences  open 
to  them  originally  and  could  at  the  trial  urge  as  a  defence 
only  the  grounds  stated  in  this  letter,  viz. :  The  breach  of 
warranty  on  the  part  of  the  insured,  given  to  obtain  the 
renewal  of  the  policy-  The  defendants  however  put  on 
record  as  many  as  eighteen  pleas. 

The  main  issues  raised  and  contested  on  the  trial  may 
be  reserved  to  this: 

1st.  The  policy  was  obtained  by  misrepresentations  of 
facts,  untrue  statements  and  suppression  of  facts  material 
tr  the  risk. 

2nd.  The  renewal  of  the  policy  was  secured  by  similar 
means. 

Srd.  No  suflScient  proofs  were  opened  of  the  cause  and 
manner  of  death. 

The  alleged  fraud,  misrepresentation  and  concealment 
were  particularly  and  essentially  as  to  two  matters,  that  is 
to  say :  The  health  of  the  assured  and  his  habits. 

1st.  In  his  application  originally  the  assured  stipulated 
that— 

(a)  If  any  misrepresentations  or  fraudulent  or  untrue 
answers  were  made; 

(b)  If  any  fact  which  should  be  stated  to  the  company 
Vi^as  suppressed; 

(c)  If  any  violation  of  the  covenants,  conditions  or  re- 
strictions of  the  policy  should  occur,  the  policy  should 
become  void. 

2nd.  In  the  policy  the  insured  contracted: — 
(a)  That  due  notice  to  the  company  would  be  given  by 
his  executors  and  proof  to  the  satisfaction  of  the  boaird 
of  directors,  of  the  death  and  age  of  the  assured,  and  of 
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the  time,  manner  and  cause  of  his  death,  without  which  the 
company  would  not  be  liable. 

3rd.  In  the  written  application  for  a  renewal  of  the 
policy  the  assured  gave  a  warranty  that: — 

(a)  Since  the  time  of  the  medical  examination  and  re- 
port which  formed  the  basis  of  the  policy,  there  had  been 
no  change  in  the  character  of  his  family  history,  nor  had 
he  suffered  from  or  been  affected  by*  any  disease,  sickness 
or  accident,  and  that  he  was  then  (at  the  time  of  signing 
the  warranty)  in  good  health  and  of  tempefrate  habits. 

All  the  issues  were  found  by  the  jury  in  favour  of  the 
plaintiffs  by  the  following  answers  to  the  questions  left 
to  them: — 

Questions  by  the  Court: 

1.  Q.  Is  the  policy  sued  on,  the  deed  of  the  defendant? 
A.  Yes. 

2.  Q.  Was  the  defendant  induced  to  make  the  policy 
by  the  fraud  of  Dr.  Seery?    A.  No. 

3.  Q.  If  yes,  in  what  did  the  fraud  consist  ? 

4.  Q-  Was  the  defendant  induced  to  freinstate  or  revive 
the  policy  by  fraud,  concealment  and  misrepresentation  of 
the  doctor  in  the  paper  called  the  warranty?  Five  juiors, 
No;  two.  Yes. 

6.  Q.  If  yes,  in  what  did  that  fraud,  concealment  or  mis- 
representation consist?  A.  Two  jurors  claim  that  he  mis- 
represented his  habits. 

6.  Q.  Was  the  policy  renewed  from  the  3rd  of  June, 
1902,  to  3rd  of  June,  1903?    A.  Yes. 

7.  Were  the  •representations  made  by  the  Dr.  (Seery) 
in  his  application  and  in  his  warranty  all  true?  A.  Five 
jurors.  Yes;  2,  No. 

8.  If  any  were  not  true,  were  they  untrue  to  the  know- 
ledge of  the  Dr.  (Seery)  ?    A.  No,  not  to  his  knowledge. 

9.  Q.  If  any  were  not  true,  were  such  untrue  repre- 
sentations material  to  the  risk?  A.  Two'think  intemperate 
habits  material  to  risk. 

10.  Q.  Were  the  proofs  of  death  as  presented  to  the 
defendant  company  such  as  reasonably  to  satisfy  the  Board 
of  Directors?    A.  Yes. 

Defendant's  Questions: 

1.  Q.  Were  the  representations  made  by  the  deceased, 
Frederick  J.  Seery,  in  his  application  for  insurance,  as  to  hia 
consumption  of  wines,  spirits  or  malt  liquors,  and  his  past 
use  thereof,  untrue?   A.  Five  jurors  say  No;  two  say.  Yes. 
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2.  Q.  Did  the  deceased,  Frederick  J.  Seery,  at  any  time 
in  his  life  previous  to  the  making  of  such  application  or  de- 
claration, use  wines,  spirits  or  malt  liquors  to  excess?  A. 
Five  jurors  say  No;  two  say  Yes. 

3.  Q.  Did  the  deceased,  Frederick  J.  Seery,  after  the 
medical  examination  and  report  of  May  27th,  A.  D.  1901, 
which  formed  the  basis  of  the  policy  and  before  the  eighth 
day  of  August,  A.  D.  1902,  the  date  of  the  requ€»t  to  the 
defendants  to  revive  the  policy,  use  wines,  spirits  or  malt 
liquors  to  excess?  A.  Five  jurors  say  No;  two  say  Yes, 
from  the  1st  of  January,  1902. 

4.  Q.  Had  the  deceased,  Frederick  J.  Seery,  after  the 
medical  examination  and  report  of  May  27th,  1901,  and 
previous  to  the  warranty  of  the  eighth  day  of  August, 
A.  D.  1902,  suffered  from  or  been  affected  by  any  disease  or 
sickness?     A.  No. 

5.  Q.  Was  the  deceased,  at  the  time  of  his  making  the 
warranty  on  the  eighth  day  of  August,  A.  D.  1902,  in  good 
health?     A-  Yes. 

6.  Q.  Was  the  deceased,  at  the  time  of  his  making  the 
warranty  on  the  eighth  day  of  August,  A.  D.  1902,  of  tem- 
perate habits?    A.  Fire  jurors  say  Yes;  two  say  No. 

7.  Q.  Were,  the  representations  made  by  the  deceased  in 
his  application  for  insurance,  as  to  his  consumption  of  wines, 
Fpirits  or  malt  liquors,  matearial  to  the  risk  or  contract? 
A.  No. 

8.  Q.  Were  the  representations  contained  in  the  war- 
ranty of  the  deceased,  made  on  the  eighth  day  of  August, 
A.  D.  1902,  that  he  was  then  in  good  health  and  of  tem- 
perate habits,  material  to  the  risk  or  contract?  A.  Five 
jurors  say  No ;  two  say  Yes. 

9.  Q.  Was  the  deceased  in  poor  health  on  the  twenty- 
fifth  day  of  August,  A.D.  1902,  when  the  overdue  premium 
V7as  paid  and  the  policy  revived?    A.  No. 

10.  Q.  Had  the  deceased  after  the  medical  examination 
and  report  of  May  27th,  A.  D.  1901,  which  formed  the  basis 
of  the  policy,  and  on  or  previous  to  the  giving  of  the  re- 
newal receipt  on  the  25th  day  of  August,  A.  D.  1902,  suf- 
fered from  or  been  affected  by  any  disease  or  sickness?  A. 
No. 

I  believe  the  onus  was  on  the  defendants  to  prove  the 
ipsues  raised  on  their  pleas  to  make  out  the  defences  pointed 
out  herein.  The  jury  having  found  in  favour  of  the  plain- 
tiffs, the'  decision  for  the  Court  to  arrive  at  on  these  mat- 
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ters  of  fact  is,  whether  the  proof  submitted  was  such  as 
reasonable  men  might  base  a  verdict  thereon  as  found  in 
this  case.  I  believe  there  is  evidence  on  which  reasonable 
men  could  find  the  facts  as  found  in  this  case.  I  believe  the 
jury,  having,  as  in  this  case  they  had,  the  advantage  of 
having  the  witnesses  examined  .before  them  by  very  able 
counsel  on  both  sides,  being  in  a  position  to  closely  scrutin- 
ize the  documents  in  evidence  lelied  on  by  the  defendants 
io  make  out  their  defence  under  the  warranty,  having  the 
further  advantage,  several  of  them,  of  personally  knowing 
the  witnesses  and  the  deceased,  of  being  conversant  with 
the  social,  professional  and  business  habits  of  the  country, 
and  judging  honestly  of  all  these  circumstances,  could  rea- 
sonably find  as  they  did.  Nor  can  I  see  that  they  acted  on 
wrong  principles  in  finding  as  they  did. 

Let  us  analyze  some  of  the  facts: — 

The  assured  in  his  application  made  three  answers  to 
questions  submitted  to  him  by  the  company  to  this  effect: 
•*  My  present  consumption  of  wines,  spirits  and  malt  liquors 
is  nil;  in  the  past  it  has  been  moderate;  and  at  no  time 
in  my  life  did  I  use  them  to  excess."  The  first  answer  is 
not  questioned.  To  prove  the  untruth  of  the  two  last  an- 
swers the  defence  put  on  the  stand  one  of  the  plaintiffs, 
8  sister  of  the  assured,  who  had  been  his  housekeeper  for 
some  ten  or  twelve  years,  and  a  Mr.  Murray  who  was  an 
intimate  acquaintance  of  the  assured.  Both  of  these  wit- 
nesses proved  that  the  assured  was  not  during  his  life- 
time a  total  abstainer.  Mr.  Murray  swore  he  had  seen  him 
in  a  condition  which  might  be  termed  intoxicated,  but 
had  never  seen  him  such  as  not  to  be  able  to  take  care 
of  himself,  and  that  he  had  seen  him  take  eight  or  nine 
drinks  in  a  couple  of  hours  or  so.  The  sister  was  made 
to  go  over  a  period  of  some  ten  or  twelve  years,  and  in  no 
part  of  her  testimony  did  she  affirm  that  he  had  at  any  one 
time  drank  to  excess  or  immoderately.  She  related  circum- 
fiiances  that  might  be  interpreted  differently  by  different 
hearers  of  these  details,  but  which  circumstances,  with  her 
intimate  knowledge  of  them,  did  not  justify  her  to  con- 
clude that  he  had  ever  been  an  excessive  or  immoderate 
drinker.  She  had  never  seen  him  intoxicated.  The  strong- 
est evidence  given  by  her  that  made  towards  establishing 
immoderate  or  excessive  drinking  was  in  relation  to  cer- 
tain periods  during  which  the  assured  would  give  up  some 
of  his  professional  work.    She  said  her  brother,  the  assured, 
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called  such  periods  "  rests  ^'  and  that  during  these  periods 
of  rests  he  tippled.  These  rests  she  said  were  not  fre- 
quent^ and  would  continue  perhaps  a  week  at  a  time;  that 
he  never  went  off  on  a  vacation  but  took  these  rests  in- 
stead. That  during  these  rests  he  was  not  confined  to  the 
house,  did  not  give  up  his  work,  attended  to  the  most  im- 
portant part  of  his  professional  work  and  attended  to 
his  most  important  professional  visits;  thdt  his  appearance 
en  those  occasions  would  be  a  little  flushed;  but  that  unless 
u  person  knew  he  was  taking  some,  that  person  would  pro- 
bably think  he  hadn't  taken  anything.  She  said  she  had 
yever  seen  the  assured  staggering-  The  evidence  read  in 
cold  type  may  be  subject  to  different  interpretations,  and 
may  lead  the  impartial  reader  in  the  direction  of  a  belief 
that  the  insuired  indulged  in  immoderate  drinking  during 
these  periods  of  rests.  To  the  jury  who  saw  the  witnGbs, 
noticed  the  closeness  and  persistency  of  the  able  examina- 
tion conducted  as  a  cross-examination  by  the  counsel  of  the 
defence,  and  who  could  judge  of  the  witness'  candour  and 
desire  to  conceal  nothing,  it  was  not  unreasonable  that 
they  should  conclude  that  the  proof  of  immoderate  or  ex- 
ce'ssive  drinking  failed.  On  that  issue  I  am  not  prepared 
tc  say  that  the  finding  is  not  reasonable.  This  issue,  let 
me  repeat,  though  strongly  insisted  on  at  the  trial  and 
now,  was  not  raised  or  foreshadowed  by  the  defence  in 
giving  their  reasons  for  refusing  to  pay  the  claim.  In  fact 
the  main,  if  not  the  only  matter  insisted  on  as  a  ground 
for  not  paying,  is  found  by  the  correspondence  to  be  that 
the  assured  had  broken  his  warranty  in  respect  to  his 
condition  of  health  when  he  applied  for  a  renewal  of  the 
policy;  that  he  did  guarantee  that  he  had  not  suffered  from 
or  been  affected  by  any  disease,  sickness  or  accident,  and 
that  he  was  then  (at  the  time  of  signing  the  warranty)  in 
good  health,  is  not  denied.  It  is  claimed,  and  I  believe 
rightly  so,  that  the  plaintiffs  were  not  bound  to  furnish 
to  the  company,  any  proof,  nor  to  give  any  information 
a^  a  condition  precedent  to  entitle  them  to  recover,  of  and 
concerning  his  habits  when  he  signed  this  warranty.  He 
was  bound  by  the  terms  of  the  warranty,  but  if  there  was 
a  breach  of  it  the  onus  was  on  the  defendants  to  prove  such 
breach. 

Now  we  «ome  to  the  contest  as  to  the  state  of  health  of 
the  assured  when  he  gave  this  warranty.  Again  it  was 
for  the  defendants  to  establish  that  his  warranty  in  that 
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particular  was  false.  I  cannot  find  any  proaf  in  the  evi- 
dence outside  of  matters  of  inferences,  that  the  afisured 
was  not  as  to  his  health  what  he  represented  himself  to  be 
m  this  warranty^  except  such  proofs  as  appear  under  oath 
in  the  answers  given  by  the  plaintiffs  themselves,  by  Dr. 
Torrens  and  by  Dr.  Crocket,  to  the  questions  of  the  de- 
fendant company  in  the  proofs  of  claim-  Such  answers, 
unexplained,  left  as  written  and  sworn  to,  do  establish  that 
the  assured  was  suffering  from  illness  at  or  had  l>een 
before  the  time  of  his  applying  for  a  renewal  of  the  policy. 
But  here  again  the  jury  had  the  advantage  of  having  before 
tliem  the  very  witnesses  who  had  sworn  to  such  answetrs. 
And  the  jury  had  before  them  the  intricate  mass  of  mat- 
ters on  which  interrogatories  are  made  by  the  company 
in  this  blank  form  of  proof  of  claim,  some  of  which  matters 
can  handly  come  within  the  range  of  the  knowledge  of  the 
persons  so  interrogated.  Under  such  conditions  honest 
witnesses,  and  it  was  for  the  jury  to  judge  of  their  honesty, 
might  without  surprise  to  the  trial  Judge  at  any  rate, 
oonvince  a  jury  that  the  answers  given  by  them  under  oath, 
and  which  answers  were  relied  upon  by  the  defendants  to 
establish  their  case,  we^e  given  without  much  consideration, 
and  with  no  view  or  intention  of  fixing  definitely  the  date 
oir  time  of  the  commencement  of  the  last  illness  of  the  as- 
sured, and  were  in  point  of  fact  not  correct.  They  swoW 
that  the  time  or  date  was  given  only  approximately  and 
given  because  it  was  suggested  to  them,  believing  that 
absolute  accuracy  as  to  time  was  of  no  importance  in  any 
event.  It  should  be  borne  in  mind  that  when  these  answers 
were  given  in  the  proofs  of  claim,  the  plaintiffs  were  not 
aware  of  this  warranty  and  their  attention  as  to  accurate 
time  was  not  attracted  in  any  way.  The  whole  seven  jurors 
agreed  on  the  fact  that  there  was  no  misrepresentation  by 
the  assured  as  to  his  health  when  he  applied  for  a  renewal, 
and  I  believe  it  was  such  a  conclusion  as  reasonable  men 
could  come  to  under  the  evidence. 

I  believe  the  application  made  for  the  insurance  money 
was  a  sufficient  demand  upon  the  company  at  Hamilton,  to 
do  away  with  the  objection  raised  on  that  point,  and  par- 
ticularly is  it  sufficient  inasmuch  as  the  defendants  did 
not  fraise  that  question  when  they  objected  to  the  payment, 
but  refused  to  pay  on  grounds  specified  by  themselves  in 
their  correspondence.  That  view  is  also  strengthened  by 
the  laws  of  Ontario  put  in  evidence  on  the  trial,  which  laws 
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give  full  authority  to  the  executors  duly  named  in  this 
province  to  demand,  collect  and  receive  the  money.  The 
same  statutory  law  obviates  also  the  necessity  of  administeor- 
ing  the  estate  in  Ontario.* 

As  to  proofs  of  death  not  being  satisfactory  to  the 
board  of  directors,  the  answer  is  that  the  board  by  its 
correspondence  shews  itself  satisfied  on  all  points  save  and 
except  two,  viz.,  that  of  misrepresentation  as  to  the  state 
of  his  health  when  the  warranty  was  given,  and  as  to  the 
rf  presentations  then  made  of  the  habits  of  the  assured- 

The  executors  were  not,  as  a  condition  precedent,  bound 
by  the  contract  to  satisfy  the  board  on  any  grounds  arising 
out  of  the  warranty;  and  if  they  were,  the  juiy  having 
found  no  misrepresentation  as  to  those  two  grounds,  it  fol- 
lows that  the  board  has  no  reasonable  ground  for  being  dis- 
satisfied. 

I  think  I  have  covered  all  the  main  grounds  raised  for 
a  non-suit  or  new  trial,  except  the  one  urged  for  misdirec- 
tion. It  is  contended  that  the  trial  Judge  limited  the  con- 
sideration of  the  jury  to  the  habits  of  the  deceased,  to  the 
time  h0  made  the  application  for  the  policy.  The  whole 
charge  vead  together  does  not  support  that  view.  Besides 
1  know  that  such  was  not  my  intention,  nor  was  it  the  case 
sc  far  as  I  can  remember  the  words  used.  One  sentence  in 
the  charge  is  picked  out  to  prove  the  contention  of  the  de- 
fence; the  sentence  as  reported  is  as  follows,  save  the  words 
in  brackets  which  I  believe  I  used,  which  I  know  I  intended 
to  use: — "You  should  take  all  these  things  .into  considerar 
tion  and  say  whether  at  the  time  he  made  the  application 
he  was  (or  had  been)  in  the  habit  of  using  liquors  to  ex- 
cess.'' 

For  these  reasons  I  believe  the  verdict  should  not  be 
disturbed. 

Motion  for  new  trial  or  nonsuit  refused. 

•Editob's  Note. — Two  of  the  grounds  on  the  motion  for  nonsuit 
were :  "  There  was  no  evidence  of  demand  upon  the  company  at  its 
head  office  at  Hamilton  for  the  payment  of  the  amount  insured  upon 
the  life  of  the  insured/'  and  **  the  plaintiffs  not  having  taken  out 
administration  of  the  estate  of  the  deceased  in  the  Province  of  Ontario 
or  having  ancillary  probate  of  the  will,  they  could  not  make  a  legal 
demand  upon  the  company." 

The  Ontario  statute  cited  is  the  Ontario  Insurance  Act  (Rev. 
Stat.  Ont..  Vol.  2,  cap.  203,  sec.  !;><»,  ss.  1-6.) 

On  these  points  see  also  the  judgment  of  Tuck,  G.J.  (38  N.  B.  R. 
at  page  101,  3  E.  L.  R.  at  page  61).  on  the  former  motion  to  this 
Court  after  the  first  trial. 
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DOimnON  OF  CANADA. 

Exchequer  Court.  June  30th,  1908. 

KEX  V.  McKAY. 

Expropriation  of  Land — Public  Work—rOovemment  Railway 
— Compensation — Sales  as  a  Criterion  of  Value — Costs, 

Cassels,  J.: — This  is  an  information  filed  on  behalf  of 
the  Crown  to  have  it  declared  that  certain  lands  the  property 
of  the  defendant  are  vested  in  His  Maje&ly. 

The  lands  were  taken  for  the  construction  of  the  branch 
line  of  the  Intercolonial  running  to  Sydney  Mines. 

The  information .  claims  three  separate  parcels  of  land 
referred  to  in  the  evidence  as  lots  Nos  1^  2,  and  3.  Each 
lot  has  to  be  separately  dealt  with. 

Lot  1. — Prior  to  the  expropriation  the  defendant  owned 
the  lot  fronting  on  the  public  highway,  the  frontage  being 
about  one  hundred  feet  to  the  north.  The  western  boundary 
of  the  lot  from  the  public  highway  to  the  right  of  way  of  the 
Nova  Scotia  Steel  and  Coal  Company  extended  a  distance  of 
254  feet.  The  eastern  boundary  to  the  same  railway  ex- 
tended 314  feet. 

The  land  expropriated  was  20  feet  on  the  west  and  36 
feet  on  the  east.  Tliese  lands  were  taken  off  the  southern 
portion  of  the  lot.    The  Crown  offered  $50  for  this  lot. 

It  is  not  claimed  that  any  damage  to  the  north  of  the 
lands  expropriated  has  been  occasioned  by  the  expropriation, 
the  claim  being  merely  for  the  value  of  the  land  taken. 

The  lot  is  a  farm  lot,  but  now  the  defendant  contem- 
plates dividing  it  into  building  lots,  and  by  a  plan  divides 
the  lot.  He  contemplates  a  street  on  the  west  20  feet  v:ide. 
He  would  divide  it  into  lots,  two  on  the  main  street  of  50 
feet  each  in  width,  with  a  depth  of  100  feet.  This  would 
leave  him  with  three  lots  running  east  from  the  present  road 
with  a  depth  of  100  feet,  and  a  fourth  lot,  after  the  expro- 
priation of  21  feet  in  width,  with  a  depth  of  100  feet  and  the 
eastern  boundarv  of  a  width  of  60  feet. 

It  was  contended  that  this  lot  of  21  by  100  could  not  be 
utilized  as  a  building  lot.  I  do  not  concur  in  this  view. 
The  lot  widens  gradually  from  21  feet  on  the  west  to  6ft 
on  the  east,  and  anyone  desiring  to  build  upon  it  could  placcf 
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his  house  further  from  the  street  and  have  a  yard,  or  even  a| 
better  lot,  as  far  as  size  goes,  than  the  lot  immediately  north! 
of  40  feet  in  front,  40  feet  in  rear  and  100  in  depth.  The; 
land  expropriated  has  a  frontage  of  20  feet  on  the  west  and 
36  on  the  east  running  back  100  feet. 

Before  the  expropriation  the  whole  property  was  bounded 
on  the  south  by  the  Nova  Scotia  Steel  and  Coal  Company^s 
railway.  The  whole  property  was  purchased  by  the  defend- 
ant on  the  25th  December,  1901,  for  $350. 

I  am  of  opinion  that  the  sum  of  $50  offered  by  the  Crown 
for  the  land  taken  was  ample  compensation. 

Lot  2. — The  second  lot  referred  to  has  a  frontage  of  about 
133  feet  on  Bras  dfOr  Koad.  It  has  a  depth  of  about  200* 
feet  on  the  east  side  and  220  feet  on  the  west  side.  This  lot 
also  on  the  south  was,  prior  to  the  Intercolonial  expropriation^ 
bounded  on  the  south  by  the  Nova  Scotia  Steel  and  Coal 
Company's  railway.  The  defendant  purchased  two  acres  ini 
1903  for  $600. 

The  Crown  expropriated  2,461  square  feet  off  the  south 
portion  bordering  on  the  Nova  Scotia  Steel  and  Coal  Com- 
pany's railway.  There  is  a  house  on  this  lot  owned  by  de-< 
fendant's  father,  35  feet  to  the  north  of  the  lands  expropri- 
ated by  the  Intercolonial  railway.  The  land  taken  for  thej 
I  ail  way  has  a  frontage  of  17  feet  on  the  west  and  20  feet  on 
the  east.  The  Crown  has  offered  $200  as  compensation  ton 
the  lands  taken  and  all  damage.  I  think  this  amount  i^ 
ample  to  cover  any  possible  claim  of  the  defendant  for  land 
taken  and  any  possible  depreciation  of  the  value  of  the 
balance. 

Lot  3  referred  to  in  the  evidence  presents  greater  diffi- 
culty. 

The  defendant  purchased  a  property  comprising  five  lots 
shown  on  exhibit  No.  5  of  defendant's  exhibits.  These  lots 
fronted  on  the  main  road  to  Bras  d'Or  on  the  north-v/est, 
and  were  bounded  on  the  south-east  by  a  street  called  McKay 
street.  On  the  opposite  side  and  fronting  on  McKay  street 
on  the  north-west  was  another  parcel  of  lots,  seven  in  number, 
shown  on  Exhibit  No.  5. 

The  five  lots  and  the  seven  lots  were  conveyed  by  Vickers 
to  defendant  on  the  2l8t  May,  1003,  the  consideration  being 
$1,947.  The  defendant  did  not  purchape  or  obtain  by  his 
grant  Vickers  street.     The  lands  expropriated  for  Fhe  rail- 
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way  are  off  the  southern  portion  of  the  land  west  of  McKay 
street,  and  have  a  depth  of  23  feet  on  Bra^  d'Or  Road,  and* 
20  feet  on  McKay  street  extending  across  tlie  lot. 

This  block  of  land  west  of  McKay  street,  while  shown  on 
plan,  defendant's  exhibit  No.  2,  as  divided  into  five  lots,  was 
purchased  as  a  block  of  land,  and,  so  far  as  the  evidence! 
goes,  still  forms  one  block  of  land. 

The  defendant  has  shown  on  his  map,  exhibit  No.  2,  how 
the  property  could  best  be  utilized  by  dividing  it  as  he 
suggests. 

He  claims  large  compensation  for  the  injury  to  this  block 
composed  of  five  lots,  by  reason  of  the  impossibility  of  using 
the  land  after  the  railway  have  taken  off  tlie  portion  indi- 
cated. 

Reid,  the  government  appraiser,  prepared  a  plan,  plain- 
tiff's exhibit  No.  2,  showing  how  the  land,  after  expropria- 
tion, can  be  laid  out  to  the  best  advantage. 

The  Crown  offered  $185  for  the  land  taken  and  for 
damages. 

This  offer  was  apparently  made  on  the  supposition 
that  McKay  owned  the  street  called  McKay  street 
and  the  seven  lots  on  the  east,  as  well  as  the  block 
shown  containing  the  five  lots,  and  that  he  would  be 
enabled  to  utilize  the  balance  of  the  block  shown  containing 
the  five  acres,  as  well  as  McKay  street,  and  the  block  con- 
taining seven  lots,  and  that  the  railway  enhanced  the  value 
of  the  balance  of  the  whole  parcel.  Reid  would  allow 
$286.12  made  up  of  land  taken,  4,653  square  feet  at  4  cfnta 
a  square  foot,  equal  to  $186.12  and  $100  for  depreciation. 

After  considering  the  evidence  as  to  sales,  I  think  the 
defendant  should  receive  the  sum  of  $400  in  full  for  the 
land  taken  and  damages. 

It  is  next  to  impossible  to  arrive  at  an  exact  sum,  it  being 
difficult  to  obtain  absolute  evidence,  but  I  think  the  sum  of 
$400  would  be  fair  compensation. 

The  result  of  the  case  is,  that  for  lot  No.  1  the  Crown 
should  pay  $50  without  interest. 

For  lot  No.  2,  the  sum  of  $200  without  interest. 

For  lot  No.  3,  the  sum  of  $400  with  interest  to  date  of 
judgment. 

The  defendant  having  fafled  as  to  lots  Nos.  1  and  2,  and 
partially  succeeded  as  to  lot  No.  3,  I  think  it  a  case  in  which 
each  party  should  bear  its  own  costs. 
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DOMINION  OF  CANADA. 

Exchequer  Court.  June  30th,  1908. 

KEX  V.  WILLIAM  PERO  et  al. 

Oovernmeni  Railway  —  Expropriation  of  Land  —  Value — 

Damages. 

Cassels,  J.: — The  information  was  filed  on  behalf  of 
His  Majesty  to  have  it  declared  that  certain  lands  described 
in  the  information  belonging  to  the  defendant  were  vested 
in  the  Crown,  and  that  the  sum  of  $160  tendered  as  com- 
pensation was  a  sufficient  amount  for  the  said  lands. 

The  defendant  claims  that  the  lands  so  expropriated 
were  of  the  value  of  $1,000.  It  should  be  stated,  however, 
that  in  making  this  claim  of  $1,000  the  defendant  included 
lands  comprising  a  larger  area  than  as  described  in  the  de- 
fi'Cription  of  the  Chief  Engineer. 

Sydney  Mines  is  said  to  contain  a  population  of  about 
6,000.  In  common  with  other  would-be  great  cities,  it  had 
its  boom  about  1902.' 

The  evidence  in  the  case  shows  that  no  difference  in 
values  of  property  exists  between  the  time  when  the  railway 
entered  into  possession  and  in  1907  when  the  plan  was  filed. 

At  the  request  of  counsel  for  plaintiff  and  defendant,  I 
visited  the  premises  in  question,  and  such  inspection  assisted 
me  materially  in  coming  to  a  conclusion  as  to  the  proper 
compensation  to  be  allowed. 

The  trial,  which  was  commenced  on  Thursday,  the  21st 
May,  was  interrupted  by  the  inspection  and  closed  on  the 
22nd  May. 

Pero,  the  defendant,  owns  a  block  of  land  with  a  frontage 
on  Main  street  of  140  feet.  Main  street  is  the  northern 
boundary  of  this  lot. 

He  also  owns  a  block  of  land  south  of  the  Nova  Scotia 
Steel  and  Coal  Company's  railway. 

This  railway  intersected  the  lands  of  Pero  a  great  number 
of  years  ago,  approximately  30  years,  and  no  road  or  way 
has  been  laid  out  to  permit  communication  between  the  lands 
to  the  south  of  the  Nova  Scotia  Steel  and  Coal  Company's 
railway  and  the  lands  to  the  north  of  this  latter  railway. 
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This  lot  on  the  south  of  i;he  Nova  Scotia  Steel  and  Coal 
Company's  railway  is  irregular  in  shape,  having  a  deptli  on 
the  west  side  of  150.6  feet  and  on  the  east  of  322  feet. 

The  Intercolonial  Railway  expropriated,  according  to 
their  plan,  the  land  in  dispute.  The  land  so  expropriated 
was  immediately  adjoining  to  the  north  the  property  of  the 
Nova  Scotia  Steel  and  Coal  Company's  railway,  and  com- 
prised a  piece  of  land  with  a  frontage  north  and  south  on 
the  east  side  of  24  foet,  and  on  the  west  side  of  30  feet. 

They  thereupon  widened  tlie  cut  of  the  Nova  Scotia  Steel 
and  Coal  Company's  railway,  placing  their  rails  immediately 
north  of  the  rails  of  the  Nova  Scotia  Steel  and  Coal  Com- 
pany's railway,  the  north  bank  of  the  Intercolonial  and  the 
south  bank  of  the  Nova  Scotia  Steel  and  Coal  Company's 
railway  forming  the  banks  of  the  cut  used  by  both  railways. 
The  bank  to  the  south  of  the  Nova  Scotia  Steel  and  Coal 
Company's  railway  is  considerably  higher  than  the  bank  to 
the  north  of  the  Intercolonial. 

After  the  expropriation,  for  the  purposes  of  the  Intei  col- 
onial Railway,  the  defendant  was  left  in  possession  of  his 
northerly  field,  with  his  frontage  on  Main  street  uninterfered 
with,  and  containing  a  depth  to  the  northern  limit  of  the 
lands  expropriated  on  the  west  side  of  450  feet  and  on  the 
east  side  of  350  feet. 

/Both  the  field  to  the  north  of  the  Nova  Scotia  Steel  and 
Coal  Company's  railw^ay  and  the  field  to  the  south  remain 
as  formerly,  vacant  land^  used  for  farming  purposes,  nothing 
on  the  ground  or  by  map  or  otherwise  indicating,  any  sub- 
division into  building  lots. 

On  the  east  of  the  defendant's  property  a  private  street 
was  laid  out  24  feet  in  width,  the  western  boundary  of  this 
street  being  the  eastern  boundary  of  the  defendant's  lands 
hereinbefore  described. 

A  water  pipe  extends  from  Main  street  down  to  the  end 
of  the  McNeil  property,  shown  on  plan  exhibit  "A"  of  the 
defendant's  exhibits. 

When  called  a  private  street,  it  must  not  be  thought  that 
it  is  a  street  such  as  would  be  called  such  in  a  city. 

It  is  much  as  it  was  when  a  field,  the  surface  long  grass 
beaten  down  by  use. 

The  defendant  sought  to  prove  that  on  the  west  side  of 
the  defendant's  property,  extending  from  Main  street  souths 
a  street  had  been  laid  out  by  the  Nova  Scotia  Steel  Cora- 
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pany  immediately  adjoining  the  lands  of  the  defendant,  the 
eastern  boundary  of  the  street  being  the  western  boundary 
of  Pero's  lands. 

He  failed  in  producing  any  legal  evidence  of  the  exist- 
ence of  such  a  street. 

Subsequently  to  the  closing  of  the  evidence  and  argu- 
ment, the  defendant  applied  for  leave  to  adduce  further  evi- 
dence to  prove  the  existence  of  such  a  street.  To  avoid  any 
iujustice  to  the  defendant,  I  allowed  the  opening  of  the  case, 
«nd  further  evidence  was  adduced,  but  with  an  utter  failure 
to  prove,  by  any  legal  evidence,  the  existence  of  any  such 
street. 

The  defendant  deals  with  this  case  as  if  the  expropria- 
tion was  an  expropriation  of  a  town  lot,  and  not  of  a  por- 
tion of  a  farm. 

No  m  latter  how  the  case  may  be  looked  at,  in  my  opinion, 
the  sum  offered  by  His  Majesty  is  more  than  sufficient  com- 
pensation for  the  piece  of  land  24  by  30  expropriated  for 
the  purposes  of  the  Intercolonial  Railway. 

It  would  amply  compensate  for  all  the  land  taken,  to- 
gether with  any  interest  on  the  compensation  money  to  which 
the  defendant  would  be  entitled. 

Counsel  for  the  plaintiff  asked  that  the  compensation 
should  be  fixed  at  a  sum  smaller  than  the  amount  tendered; 
but  under  all  the  circumstances  of  the  case,  and  considering 
how  comparatively  small  any  such  reduction  would  be,  I  do 
not  think  I  can  make  any  reduction. 

The  lands  to  the  north  of  the  Nova  Scotia  Steel  and 
Coal  Company's  railway,  including  the  lands  expropriated  and 
bounded  by  Main  street,  were  purchased  by  the  defendant 
for  the  sum  of  $375  on  the  3rd  November,  1894.  The  field 
south  of  the  Nova  Scotia  Steel  and  Coal  Company's  railway, 
the  field  as  it  is  at  present,  was  purchased  by  the  defendant 
on  the  9th  August,  1894,  for  $100. 

On  the  27th  September,  1902,  the  defendant  sold  to 
James  McNeil  the  lot  shown  on  exhibit  "A"  (defendant's 
exhibits),  for  $130. 

This  lot  has  a  frontage  on  the  private  street  of  73  feet 
by  a  depth  of  100  feet. 

It  immediately  adjoins  the  lands  expropriated. 
John  McCormick,  a  merchant  in  Sydney  Mines,  valued 
the  land  in  question,  40  by  100,  at  $109.    The  lot  in  question 


430  '^^^'  EASTERN   LAW   REPORTER. 

is  merely  24  feet  at  one  end,  39  feet  in  width  at  the  other; 
the  depth  of  lot,  by  the  plan,  being  150.4  feet;  according  to 
the  engineer,  179  feet. 

No  claim  for  severance  exists.  The  land  has  been 
severed  for  about  30  years  by  the  Nova  Scotia  Steel  and  Coal 
Company's  railway. 

If  in  fact  a  road  were  put  there  from  south  to  north,  it 
would  cut  the  lot  in  question  so  as  to  make  the  lot  too  shal- 
low, if  formed  into  two  lots,  for  practical  purposes. 

I  think  the  plaintiff  is  entitled  to  the  declaration  prayed 
for,  and  that  the  defendant  William  Pero  must  pay  the 
costs  of  the  plaintiff  and  of  his  co-defendant,  if  entitled  to 
any  costs,  the  costs  payable  to  the  plaintiff  to  be  set  off  pro 
tanto  against  the  purchase  money. 


DOMINION  OF  CANADA. 

Exchequer  Court.  June  30th,  1908. 

REX  v.  GANNON. 

Oovernment  Railway  —  Expropriation  of  Land  —  Value — 

Damages, 

Cassels,  J.: — The  informations  were  filed  hv  the  At- 
torney-General  on  behalf  of  His  Majesty  to  have  it  declared 
that  certain  lands,  the  properties  of  Pius  Gannon  and 
Margaret  Gannon,  ate  vested  in  the  Crown. 

The  two  properties  were  separated  from  each  other  by 
the  lands  of  Hamilton,  Margaret  Gannon's  property  being  to 
the  north  and  Pius  Gannon's  to  the  south  of  the  Hamilton 
propertjr. 

The  property  of  Pius  Gannon  expropriated  comprises 
31,218  square  feet,  more  or  less. 

The  plaintiff  offered  $500  as  full  compensation.  The 
defendant  claimed  $2,000. 

The  property  of  Margaret  Gannon  expropriated  comprised 
13,516  square  feet,  more  or  less.  The  plaintiff  offered  the 
sum  of  $600  as  full  compensation.  The  defendant  claimed 
$2^,000. 
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These  two  informations  were  tried  together,  some  of  the 
evidence  in  the  former  actions  to  be  received  as  evidence  in 
these  actions. 

At  the  request  of  counsel  for  both  parties,  I  viewed  the 
premises.  Along  the  line  of  railw^ay,  on  both  sides  of  the 
track  through  the  lands  of  Pius  Gannon,  it  is  a  veritable 
swamp. 

The  lands  of  Margaret  Gannon  are  slightly  better. 

I  have  dealt  in  former  judgments  with  the  character  of 
the  lands  in  the  neighbourhood. 

Since  the  advent  of  the  Intercolonial,  it  seems  that  a 
Rwamp,  with  knolls  scattered  here  and  there  upon  which 
houses  can  be  erected,  are  turned  into  town  lots. 

I  think  it  unfortunate  that  so  many  of  these  people  should 
be  put  to  the  costs  of  litigation  in  cases  of  this  nature. 

I  think  the  compensation  tendered  in  both  these  cases 
ample. 

The  declaration  asked  for  by  the  Crown  in  each  case 
should  be  granted,  and  each  defendant  should  pay  the  plain- 
tiff the  costs  of  tlie  separate  action  to  which  he  or  she  is  a 
party.  The  Crown  to  have  tlie  right  to  set  off  except  as  to 
intervening  judgments. 

Pius  Gannon  will  receive  $500  less  the  costs. 

Margaret  Gannon  the  sum  of  $600  less  the  costs. 

Incumbrancers  to  be  paid  out  of  the  compensation. 


DOMINION  OF  CANADA. 

Exchequer  Court.  June  30th,  1908. 

REX  V.  McDonald. 

Oov&rnment  Railway  —  Expropriation  of  Land  —  Value — 
Damages — Barn — Fixture — Compe  nsation . 

Cassels,  J.: — This  is  an  information  by  the  Attorney- 
General  on  behalf  of  the  Crown  to  have  it  declared  that 
certain  lands  expropniated  for  the  construction  of  the 
branch  of  the  Intercolonial  Railway  to  Sydney  Mines  are 
vested  in  His  Majesty. 
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The  Crown  oflfers  $225  as  full  compensation  for  the 
lands  taken,  and  for  all  damages  to  the  land.  The  defend- 
ant demanded  $1,000. 

The  defendant's  property  has  a  frontage  on  Gannon  street 
of  48  feet.     The  property  was  100  feet  in  depth. 

The  railway  has  taken  off  the  rear  part  of  the  north  26 
feet.     On  the  south  10  feet  comprising  864  square  feet. 

On  McDonald's  property  is  a  house  and  store  30  feet  by 
34  feet.     The  front  part  is  16  feet  from  Gannon  street.' 

On  the  land  expropriated  for  the  railway  is  situate  a 
small  barn  11  by  15  feet.  This  barn  rested  on  the  ground 
on  boards  placed  on  top  of  some  boulders.  It  is  sworn  that 
this  barn  cost  $108.43.  Another  small  building  was  taken 
valued  at  $12.84. 

It  was  contended  by  counsel  for  the  Crown  that  the  bam 
was  not  a  fixture,  and  therefore  remained  the  property  of  the 
defendant  after  expropriation,  and  that  the  defendant  is  not 
entitled  to  recover  compensation  for  his  loss  in  respect  of 
this  barn. 

In  the  absence  of  authority  binding  on  me,  I  cannot  ac- 
cede to  this  contention.  The  Crown  have  expropriated  the 
land  on  which  it  stands,  have  made  no  offer  to  leave  it  with 
the  defendant  and  allow  him  to  move  it.  He  would  be  a 
trespasser  if  he  attempted  to  remove  it. 

I  find  that  the  defendant  is  entitled  to  compensation  made 
up  as  follows: — 

Land   taken    $  25  00 

Barn 108  43 

Small  building 12  84 

Injury  by  depreciation  to  balance  of  property 150  00 


:$296  27 


The  sum  of  $150  for  depreciation  is  the  value  given  by 
Mr.  Reid,  the  government  appraiser  and  agent,  and  I  think 
his  statement  should  be  accepted. 

I  think  the  defendant  should  be  paid  the  sum  of  $296.27 
with  interest  to  the  date  of  the  judgment. 

The  sum  tendered  was  $225.  I  allow  no  costs  to  either 
party.     The  defendant  made  a  claim  for  $1,000. 

It  appears  he  sold  to  his  sister,  in  1904,  a  lot  on  the  other 
side  of  the  railway  west  of  his  property. 
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She  apparently  was  a  woman  of  lueans^  and  the  defend- 
ant expected  he  would  have  a  contract  for  building  a  house 
for  his  sister,  out  of  which  contract  he  hoped  to  clear  $i*00. 

HLe  also  expected  this  house  would  be  rented,  and  that 
the  tenants  would  purchase  at  his  store,  and  the  loss  from 
this  he  estimated  at  $500  for  five  years — $100  a  year. 

These  two  claims  comprised  about  $800  out  of  the  $1,000 
( laimed. 

Some  evidence  was  given  of  the  loss  of  some  eight  to 
sixteen  hens  kept  by  the  defendant,  and  the  misery  a  cow 
would  suffer  by  having  to  move  her  quarters. 

A  serious  injury  is  also  the  fact  that  he  cannot  have  a 
continuous  clothes  line,  100  feet  in  length,  upon  which  to 
dry  his  washing. 

I  have  not  dealt  with  the  hens  and  the  c*ow  or  the  clothes 
line,  as  1  consider  this  evidence  was  tendered  in  order  to 
reach  the  sympathetic  side  of  the  Court. 


DOMINION  OF  CANADA. 

Exchequer  Court.  June  30th,  1908. 

REX  V.  PRAXCIS. 

Oovemment  Railway  —  Expropriation  of  Land  —  Value — 

Damages. 

Cassels,  J.: — This  is  an  information  by  the  Attorney- 
(ieneral  of  Canada  to  have  it  declared  that  certain  lots,  ex- 
propriated by  the  Crown  for  the  branch  line  of  the  Inter- 
colonial Raihvav  to  Svdnev  Mines,  are  vested  in  the  Grown. 

The  Crown  has  expropriated  about  one  and  one-fifth 
acres. 

Francis  originally  owned  nine  and  a  half  acres  fronting 
on  the  public  road  to  North  Sydney  on  the  north  and  on  the 
south  the  line  of  railwav  of  the  Nova  Scotia  Steel  and  Coal 
Company.  . 

The  land  is  situate  outside  the  limits  of  both  North  Syd- 
ney and  Sydney  Mines. 

The  nine  and  one-half  acres  were  purchased  on  the  22nd 
May,  1893,  for  $250 
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Tlie  railway  strip  runs  through  the  lot  east  and  v/est, 
leaving  two  and  one- tenth  acres  between  their  riglit  of  way 
and  the  railway  of  the  Xova  Scotia  Steel  and  Goal  Company. 

A  farm  crossing  with  gates  has  been  furnished  connecting 
the  south  with  the  north. 

A  small  house,  very  old,  was  taken  by  the  railway,  valued 
by  the  defendant  at  $300,  by  McDonald  at  $200,  and  by  J.» 
Buchanan,  without  the  addition,  at  $200.  I  think  if  the  de- 
fendant is  allowed  $225  for  this  house  he  is  amply  repaid. 

The  Crown  has  offered  $750  in  full  satisfaction  of  every- 
thing. 

The  defendant  claims  $1,500. 

If  $225  be  deducted  for  the  value  of  the  house  the  sum 
of  $525  is  left  for  the  one  and  one-fifth  acres  of  land  expro- 
priated and  damages  for  severance. 

1  think  the  $750  is  full  and  ample  compensation. 

At  the  request  of  the  parties  I  viewed  the  premises. 

A  great  part  of  the  land  is  broken  and  swampy. 

As  soon  as  the  railway  comes  upon  the  scene  these  swampy 
farm  lands  become  immediately  valuable  for  building  lets. 

Evidence  of  various  sales  of  small  lots  for  workmen's 
houses  in  settled  portions  near  the  land  is  given  to  show  the 
great  value  for  town  sites. 

The  evidence  of  damage  for  severance  is  very  meagre. 

I  think  the  Crown  is  entitled  to  the  declaration  asked  for, 
and  that  the  defendant  should  pay  the  costs  of  the  plaintiff 
to  be  set  off  against  the  amount  tendered  if  no  intervening 
rights  exist. 


iDOMINION  OF  CANADA. 

Exchequer  Court.  June  30th,  1908. 

REX  V.  JAMES  DAY. 

Qovernment  Railway  —  Expropriation  of  Land  —   Value — 

Damages — Costs, 

• 
Cassels,  J.: — In  this  case  the  Crown  offers  $300.     The 
defendant  claims  $800.     It  was  agreed  that  the  evidence 
taken  in  the  cav^^e  of  The  King  v.  Luke  Day  should  be  re- 
ceived in  this  case  as  far  as  applicable. 
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The  lands  in  dispute  were  expropriated  for  the  branch 
line  of  the  Intercolonial  Railway. 

The  lands  of  James  Day  fronted  on  the  east  on  Gannon 
street.     The  frontage  on  this  street  was  about  95  feet. 

The  lands  taken  by  the  railway  embraced  the  frontage 
on  Gannon  street,  95  feet,  running  back  northerly  72  feet, 
and  on  the  south  64  feet  10  inches. 

All  the  lands  owned  by  James  Day  were  bounded  on  the 
north  by  a  public  street  called  West  street. 

It  appears  from  the  evidence  that,  prior  to  the  expropria- 
tion, a  portion  of  the  lands  to  the  north-east  of  the  lot  was 
considerably  lower  than  Gannon  street,  and  was  styled  by  one 
witness  as  a  mud  hole,  but  out  of  consideration  to  the  feel- 
ings of  the  owner  this  contemptuous  expression  was  recalled, 
and  the  fact  left  that  the  lands  were  lower  at  this  portion  of 
the  lot  and  of  a  moist  character. 

Day's  house  is  situate  about  250  feet  west  from  Gannon 
street,  and  it  was  at  first  contended  that  by  reason  of  the 
Intercolonial  being  constructed  his  view  to  the  east  was  in- 
terfered with  and  the  house  would  have  to  be  turned  round 
so  as  to  face  north  on  West  street. 

Attention  being  called  to  the  fact  that  if  the  lands  front- 
ing on  Gannon  street  were  sold  as  town  lots  the  house  would 
look  out  into  the  back  yards  of  the  houses  built  on  this  street, 
the  contention  was  not  pressed. 

The  lands  to  the  north-east  of  the  lot  being  lower  than 
the  railway  embankment  towards  the  northerly  end  of  the 
land  had  necessarily  to  be  raised,  and  in  order  to  save  a  heavy 
grade  up  and  down  over  the  railway,  Gannon  street  was  di- 
verted so  as  to  give  a  level  crossing  over  the  railway. 

The  lands  of  the  defendant  James  Day,  as  left  after  the 
expropriation,  still  front  on  Gannon  street. 

The  corner  lot  now  on  Gannon  and  West  streets  is  a 
better  lot  than  the  former  corner  lot,  as  it  is  on  higher  land, 
sc  tliat  while  the  defendant  loses  the  corner  he  previously 
had,  he  gets  a  new  corner  lot  better  than  the  former,  and  the 
lot  immediately  west  of  the  land  expropriated  becomes  the 
corner  lot  with  a  greatly  enhanced  value  to  what  it  formerly 
had  with  the  lot  in  front  of  it  before  expropriation. 

The  land  taken  had  a  frontage  of  95  feet  on  Gannon 
street  with  a  depth  of  72  feet  on  the  north,  and  64  feet  10 
inches  on  the  south. 

The  lands  in  question  were  uFed  by  James  Day  as  a  farm. 
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As  soon  as  the  railway  entered  the  possibility  of  town  lots 
loomed  up. 

At  the  request  of  counsel  for  both  parties  I  viewed  the 
lands. 

Boss'  evidence  I  place  but  little  reliance  on. 

I  think  the  offer  of  the  Crown  of  $300  was  ample  con- 
sideration for  the  lands  taken^  including  all  damages  incurred 
by  James  Day. 

The  juilment  will  declare  the  lands  to  be  vested  in  the 
Ci^vrn. 

The  (?-/'endant  must  pay  the  costs  of  the  Crown  to  be 
set  off  pro  tanto  against  the  amount  payable  if  the  interest 
of  the  m<\'"tgflgee  does  not  intervene.  If  the  mortgagee  is 
onlitled,  the  usual  judgment  will  issue. 

I  think  it  very  unfortunate  that  in  this  class  of  cases 
exorbitant  demands  should  be  made  when  a  Crown  railway 
has  to  be  the  paymaster,  and  the  owner  put  to  large  expense 
instead  of  his  coming  to  a  reasonable  settlement. 
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BARRETT  v.  THE  KING. 

Public  Work  —  Fish-Dam  —  Negligence  —  ConstrucUan  — 
Flooding  of  Farm, Lands — Natural  Causes — Damages  — 
Evidence, 

Cassels,  J.: — ^The  petitioner  in  this  ca^e  claims  that  he 
should  be  paid  by  the  respondent,  His  Majesty  the  King, 
the  sum  of  $4,000  for,  at  the  outside,  2fO  acre^  alleged  to  be 
completely  ruined  by  the  works  complained  of. 

It  appears,  however,  that  $4,000  is  not  sufficient  compen- 
sation,  so  the  petitioner  claims  an  additional  sum  of  $2,000 
for  the  raising  of  a  road  and  rebuilding  his  bridge. 

The  total  claim  amounts  to  $6,000,  or  $300  an  acre,  as- 
suming the  acreage  to  be  twenty,  and  for  any  damage  for 
temporary  severance. 

It  looks  as  if  the  petitioner  has  carried  his  exalted  ideas 
01  values  and  damages  into  the  witness  box. 
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I  take  an  entirely  different  view  both  as  to  the  value  of 
his  marsh  and  the  injury  caused,  if  any. 

It  appears  that  the  petitioner  is  the  owner  of  a  farm  com- 
prising about  105  acres,  of  which  18  to  20  acres  are  composed 
of  marsh  lands. 

A  river  called  the  Little  River  runs  through  his  farm  for 
about  one-fourth  of  a  mile.  The  road  in  question  runs 
through  the  marsh  and  is  connected  by  a  bridge  (if  the  word 
is  applicable)  with  lands  on  the  opposite  bank  of  the  river 
owned  by  the  suppliant  and  forming  part  of  his  farm. 

Barrett's  land  is  approximately  one  and  one-fourth  miles 
higher  up  the  stream  than  the  point  where  the  dam  was  con- 
structed. From  the  dam  the  river  continues  about  500  to  600 
feet,  and  then  empties  into  Courtney  Bay. 

The  normal  flow  of  the  river  is  sluggish,  the  difference 
in  levels  between  the  lands  of  the  suppliant  and  at  the  dam 
being  about  one  to  two  inches. 

In  June  of  1906  the  dam  complained  of  was  constructed. 
According  to  the  evidence  of  Belyea  the  height  of  the  dam, 
from  the  bed  of  the  river  as  originally  constructed,  was  30 
inches,  or  two  feet  six  inches.  Murdoch  would  make  it  one 
to  two  inches  higher. 

It  remained  at  this  height  for  about  15  days,  when,  by 
reason  of  a  complaint  made  by  one  Carney,  which  I  will  re- 
fer to  later,  a  portion  of  the  dam,  about  49  to  50  feet  in 
length,  was  reduced  in  height  by  17  inches,  which  left  the 
height  of  the  dam  one  foot  one  inch  or  one  foot  two  inches. 
The  dam  was  completely  removed  in  May  of  1907. 

According  to  Murdoch's  evidence  the  ordinary  height  of 
the  tide  would  be  23.76  feet;  the  spring  tides,  25.70  feet; 
extraordinary  high  tides,  28.4  to  29  feet.  These  measure- 
ments are  taken  from  what  the  witness  describes  as  a  zero 
level. 

On  the  same  basis  the  dam,  as  originally  constructed, 
was  24.25  feet,  or  24  feet  3  inches.  As  reduced  after  the 
period  of  15  days  the  dam  would  be  23  feet  1  inch. 

It  is  obvious  that  even  before  the  dam  was  lowered  the 
spring  tides  would  back  the  water  up  the  river,  the  normal 
spring  tide  being  25.70  feet,  while  the  height  of  the  dam  was 
24.25  feet.  After  the  lowering  of  the  dam  the  normal,  as 
vT-ell  as  the  spring  tides,  would  come  to  the  top  of  the  dam. 
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From  the  Ist  of  May,  1906,  to  the  1st  of  November,  1906, 
there  would  be  about  forty-five  tides  that  would  raise  the 

water  above  the  marsh.     The  suppliant  himself  admits  that 
the  spring  tides  covered  the  marsh. 

During  the  15  days  there  might  have  been  a  slight  inter- 
ference with  the  outflow  from  the  original  drain  through  the 
marsh,  but  the  effect  was  so  trifling  as  to  make  it  unnecessary 
to  consider  it. 

After  the  reduction  no  possible  damage  could  have  been 
occasioned  when  the  height  of  the  dam  is  considered  and  the 
lieight  of  the  marsh.  After  the  reduction  of  the  height  of 
the  dam  the  marsh  was  from  26  to  35  inches  higher  along 
the  bank  of  the  river  than  the  top  of  the  dam. 

Carney's  marsh  is  near  the  marsh  of  the  suppliant.  His 
marsh  was  dyked  and  drained  with  automatic  means  of  clos- 
ing the  gates  as  the  tide  rose,  and  opening  the  gates  as  the  tide 
receded.  The  raising  of  the  water  interfered  with  the  open- 
ing of  Carney^s  gates  and  caused  his  lands  to  be  flooded 
when  the  drainage  water  from  the  high  lands  above  came  on 
his  land. 

I  think  the  suppliant's  case  fails.  His  contention  thnc  his 
cattle  could  not  feed  on  the  marsh  after  the  dam  was  erected 
has,  I  think,  no  foundation  in  fact.  His  own  witness,  Ed- 
ward Shillington,  claims  that  both  in  the  summer  and  fall 
of  1906  and  in  1907  the  cattle  were  on  such  portions  of  the 
marsh  as  the  cattle  could  go  on. 

The  road  and  bridge  were  built  about  26  years  ago;  they 
have  not  been  properly  maintained,  and  any  canting  of  the 
bridge  or  lack  of  repair  in  the  road  are  attributable  to  time 
and  not  to  the  respondent. 

The  marsh  is  not  drained — only  one  drain  is  in  existence, 
possibly  a  second  one,  but  the  etidence  is  doubtful  as  to 
there  being  more  than  one. 

I  have  not  considered  it  necessary  to  deal  with  the  ques- 
tion as  to  whether  the  dam  in  question  is  a  public  work. 

The  petition  is  dismissed  with  costs  to  be  paid  by  the 
suppliant  to  the  respondent. 
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DOMINION  OF  CANADA. 

Exchequer  Court.  June  30th,  1908. 

liEX  V.  HAMILTON. 
Oovernment  Railway — Expropriation — Value  of  Land  Taken. 

Cassels,  J.: — This  is  an  infoimation  filed  by  the  At- 
torney-General on  behalf  of  the  Crown  to  have  it  declared 
that  certain  lands  required  for  the  branch  line  of  the  Inter- 
colonial to  Sydney  Mines  are  the  property  of  the  Crown. 

Hamilton  owned  about  13Vi>  acres  of  land  fronting  on 
Plant,  or  as  otherwise  known,  Gannon  street. 

The  railway  expropriated  about  42,649  square  feet, 
slightly  less  than  an  acre. 

The  right  of  way  of  the  railway  in  a  northerly  and  south- 
erly direction  intersected  the  131A  acres,  leaving  to  the  west 
between  the  right  of  way  of  the  Intercolonial  and  Gannon 
street  about  three  acres.  At  the  north  end  of  the  depth  troin 
Gannon  street  to  the  right  of  way  of  the  Intercolonial  is  about 
134  feet,  on  the  south  257  feet. 

Of  the  nine  acres  west  of  the  Intercolonial  right  of  way 
about  11/4  acres  of  the  land  are  cleared  land,  the  balrmce 
being  mainly  swamp  land. 

From  Gannon  street  on  the  east  to  the  right  of  way  of 
the  Intercolonial,  there  is  a  fall  in  tlie  land  of  about  eight 
feet. 

The  whole  property  is  used  as  a  farm  as  far  as  it  can  be 
fsnned. 

The  railway  has  furnished  two  farm  crossings,  but  with- 
out proper  approaches.  Counsel  for  the  Crown  now  under- 
tj:kes  to  provide  approaches  properly  graded  on  both  sides 
of  the  two  crossings. 

The  Crown  offered  $1,200  as  full  compensation  for  the 
lands  taken. 

The  defendant  claimed  $2,500. 

I  think  $1,200  ample  compensation,  and  I  also  am  of 
opinion  that  the  defendant  could  easily  have  made  the  ap- 
proaches, and  after  deducting  the  cost  of  the  approaches  have 
been  recompensed. 

I  think  the  Crown  should  have  made  the  approaches  in 
the  first  instance. 
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I  allow  the  defendant  $1,200  tendered,  less  $100  fixed  as 
the  costs  of  the  Crown,  the  reduction  of  costs  being  on  ac- 
count of  the  Crown  not  haNdng  made  the  approaches  in  the 
first  instance. 

The  undertaking  on  behalf  of  the  Crown  will  be  em- 
bodied in  the  judgment. 


DOHINION  OF  CANADA. 

Exchequer  Court.  JuNg  30th,  1908. 

REX  V.  McPHEE. 

Oovernment  Railway — Expropriation — Value  of  Land  Taken, 

— Crossing, 

Cassels,  J.: — This  is  an  information  filed  by  the  At- 
torney-General on  behalf  of  the  Crown,  to  have  it  declared 
that  certain  lands  tequired  for  the  right  of  way  to  Sydney 
Mines  of  the  Intercolonial  Railway  are  vested  in  the  Crown. 

The  lands  expropriated  comprise  about  7,808  square  feet. 

McPhee's  land  has  a  frontage  on  Gannon  street  of  62 
feet,  being  the  eastern  boundary,  and  on  the  west  170  fret. 

The  reduction  in  frontage  on  Gannon  street  is  owing  to 
lots  being  sold  to  R.  McDonald  on  the  south,  and  an  inter- 
vening lot  between  McDonald's  and  the  land  retained  to  his 
sister,  Mrs.  Matheson. 

The  depth's  of  McPhee's  lot  from  (lannon  street  to  the 
rear  would  be  on  the  south  1,280  feet  and  on  the  north  1,360 
feet. 

The  railway  intersected  the  lot,  leaviaig  between  the  rail- 
way right  of  way  and  Gannon  street  on  the  south  67  feet 
and  on  the  north  53  feet. 

McPhee  and  his  brother,  who  owned  the  land  immediately 
to  the  north,  had  each  agreed  to  de<licate  20  feet  from  front 
to  rear,  forming  a  street  40  feet  wide  from  east  to  west. 

This  would  reduce  McPhee's  frontage  on  Gannon  street 
to  41  feet. 

The  embankment  of  the  railway  on  the  west  is  six  feet  in 
height.    It  is  not  quite  so  high  on  the  east. 


CHAMBERLIN  V.  THE  KING,  44I 

To  the  west  of  the  railway  the  defendant  had  sold  a  lot 
shown  on  the  plan  40  by  108  feet  to  Miss  McDonald  for 
$110. 

In  1887  McPhee  had  purchased  the  whole  block  for  $96. 

The  evidence  shows  that  the  land  expropriated  for  the 
railway  was  wet  land,  the  drainage  flowing  over  this  land. 

The  railway  offered  no  crossing  over  the  railway  embank- 
ment, practically  cutting  off  all  the  land  to  the  west  from 
any  means  of  ingress  or  egress. 

The  plaintiff  offered  $400  compensation  for  the  lands 
and  all  damages.     The  defendant  claimed  $1,600. 

Counsel  for  the  plaintiff  now  undertakes  to  put  in  a  pro- 
per crossing  on  the  north  with  proper  approaches. 

I  am  of  opinion  that  such  a  crossing  being  furnished,  the* 
sum  of  $400  would  be  reasonable  compensation  for  the  lands 
taken  and  any  damages  to  the  defendant. 

The  defendant  should  be  paid  the  sum  of  $400  and  in- 
terest to  date  of  judgment,  and  the  plaintiff  should  pay  the 
defendant's  costs  of  the  information. 

The  judgment  will  embody  the  undertaking  as  to  the 
crossing. 


DOMUnON  OF  CANADA. 

p]xcHEQUER  Court.  June  30th,  1908. 

CHAMBERLIN  v.  THE  KING. 

Government  Railway — Negligence — Fire  set  by  Sparks  from 
Smoke-stack — Evidence — Burden  of  Proof, 

Cassels,  J.: — The  suppliants  filed  their  petition,  claim- 
ing damages  against  the  respondent  for  loss  occasioned  by 
reason  of  a  fi're  which  on  the  3rd  May,  1905,  destroyed  the 
property  of  the  suppliants. 

It  is  alleged  that  the  fire  was  caused  by  sparks  emitted 
from  engine  No.  312  of  the  Intercolonial  Railway. 

The  contention  of  the  suppliants  is  that  the  netting  on 
the  smoke  stack  of  this  engine  was  defective  and  in  bad  con- 
dition on  the  day  in  question,  and  that  therefore  the  respond- 
ent is  liable. 

VOL.   V.   B.L.B.    NO.    6—28 
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The  case  came  on  for  trial  before  the  late  Judge  of  the 
Exchequer  Court  at  St.  John  during  October,  1907,  and  vol- 
uminous evidence  was  adduced. 

The  argument  of  the  case  was  adjourned,  but  before 
argument  the  late  Honourable  Mr.  Justice  Burbidge  died. 

The  suppliants  were  anxious  to  avoid  the  expense  of  a 
further  trial,  and  with  the  assent  of  the  respondent  the  case 
was  fully  argued  before  me  at  St.  John  on  the  14th  day  of 
May  last. 

There  is  a  conflict  in  the  testimony,  and  it  is  difficult 
for  a  Judge  who  has  not  seen  the  witnesses  to  determine  the 
rights  of  the  parties. 

I  suggested  to  counsel  for  the  suppliants  that  considerable 
light  might  be  thrown  on  the  case  if  the  subsequent  history 
of  engine  No.  312  was  traced,  and  allowed  them  to  adduce 
such  evidence,  if  so  advised,  on  my  return  to  St.  John. 

The  sitting  at  St.  John  was  resumed  on  the  2nd  day  of 
June,  when  counsel  for  the  suppliants  declined  to  produce 
such  further  evidence. 

I  have  perused  and  re-pemsed  and  analyzed  the  evidence, 
and  have  come  to  the  conclusion  that  the  suppliants  have 
failed  to  sustain  their  claim. 

It  is  satisfactory  to  feel  that  if  I  am  wrong  in  my  con- 
clusions the  suppliants  in  an  appellate  Court  will  not  be 
prejudiced  by  my  findings  of  fact. 

The  engine  in  question,  No.  312,  arrived  in  Campbellton 
on  the  3rd  May,  prior  to  8.30  a.m.  She  pulled  out  from 
Campbellton  about  13.30  (1.30)  p.m.  for  St.  Plavie.  She*  was 
hauling  a  train  comp»rising,  according  to  the  evidence  of 
Dorion,  the  conductor,  34  cars,  21  of  which  were  empty  and 
13  loaded. 

The  premises  of  the  suppliant  we(re  situate  about  one 
and  one-fourth  miles  west  of  Campbellton.  The  engine  No- 
312  was,  according  to  the  evidence  of  McKenzie,  the  driver, 
a  new  engine  about  three  months  old.  ' 

On  the  day  in  question  there  was  a  strong  north  to  north- 
west wind  blowing.  The  fire  originated  in  a  barn  of  the 
suppliants  distant  from  the  track  to  the  south  about  65 
or  70  feet. 

The  suppliants  attempted  to  prove  that  there  is  a  con- 
siderable up  grade  on  the  railway  passing  the  suppliants' 
premises,  but  I  think  this  fact  is  not  established.  I  think 
the  fair  conclusion  to  be  dTawn  from  the  evidence  is  that 
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the  fire  originated  from  a  spark  or  sparks  emitted  from  the 
engine. 

If  this  finding  be  correct  the  onus  would  still  rest  on  the 
suppliants  of  satisfying  the  Court  that  such  fire  was  caused 
through  the  defect  in  the  engine,  and  that  by  reason  of 
such  defect  and  the  failure  to  remedy  it  the  Crown  is  liable 
for  the  loss  occasioned. 

It  was  not  contended  that  the  statute  of  May,  1908, 
amettiding  the  statute  relating  to  government  railways,  ap- 
plied.   It  was  conceded  that  this  Act  is  not  retroactive. 

It  is  clear  from  the  evidence  that  the  strictest  precau- 
tions are  taken  by  the  officials  of  the  Intercolonial  to  ensure 
an  examination  of  all  engines  on  arrival  at  and  departure 
from  Campbellton,  and  at  and  from  St.  Flavie,  and  records 
are  kept  as  to  the  state  of  engines  on  atrrival  and  departure. 

As  stated,  the  engine  in  question  arrived  at  Campbellton 
on  the  morning  of  the  3rd  May,  prior  to  8.30.  On  arrival 
it  was  found  that  the  netting  was  defective.  The  netting 
was  gone  on  the  right  side  between  the  plate  and  the  angle 
iron  for  about  10  inches. 

According  to  the  evidence  of  Cerdic  Steeves,  the  inspec- 
tor, it  would  take  about  15  minutes  for  a  mechanic  to  repair 
the  netting. 

It  is  admitted  that  all  the  appliances  of  the  engine,  in- 
cluding the  netting,  were  of  the  best. 

John  Devereaux,  locomotive  foreman,  states  that  the 
entry  in  the  record  book  shows  that  on  arrival  at  Camp- 
bellton on  the  morning  of  the  3rd  May  the  netting  was 
*'  bad.^'  The  same  record  shows  that  on  departure  the  net- 
ting wae  reported  "good.^'  The  engine  arrived  at  St- 
Flavie  in  the  early  morning  of  the  4th,  and  the  records 
f.how  that  on  atrrival  "netting  good,^^  also  on  leaving  St. 
Flavie  "netting  good." 

Bourdreau,  the  locomotive  foreman  at  St.  Flavie,  can 
cnly  testify  from  the  records. 

There  is  however  the  postitive  evidence  of  Larrivee  that 
he  examined  the  netting  of  No.  312  at  St.  Flavie  between 
7  and  7.30  a.m-  of  the  4th  May,  and  found  the  netting  in 
good  repair.  It  is  proved*  that  no  repairs  were  made  at 
St.  Flavie. 

On  the  return  of  the  engine  No.  312  to  Campbellton, 
Devereaux,  who  was  waiting  for  the  engine  to  come  in,  tes- 
tifies that  the  netting  was  all  right.  He  had  heard  state- 
ments made  that  the  fire  had  been  occasioned  throu|Th  a 
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defect  in  the  netting  and  was  in  consequence  on  the  look 
out  for  the  engine. 

On  the  3rd  May,  prior  to  the  engine  leaving  Campbellton, 
Cerdic  Steeves  examined  the  engine.  There  was  present 
with  him  Kean  and  Sargeant-  Kean  testifies  that  Sargeant 
was  at  the  engine  for  over  15  minutes  inside  and  with  tools, 
'and  although  he  cannot  swear  the  netting  w^as  repaired,  his 
inference  is  that  it  was  so  'repaired  by  Sargeant. 

Sargeant's  evidence  is  more  of  a  negative  than  of  posi- 
tive nature.  He  cannot  remember  making  the  repairs,  but 
a  man  in  his  position  with  so  many  engines  to  attend  to 
could  hardly  be  expected  to  remember. 

I  think  the  engine  was  repaired,  and  by  Sairgeant.  There 
is  no  dispute  that  he  was  there  and  with  tools,  and  for 
a  time  long  enough  to  make  the  required  repairs. 

It  is  hardly  conceivable  that  considering  the  strict  rules 
applicable  the  officials  would  permit  an  engine  with  defec- 
tive netting  to  leave  Campbellton. 

All  the  records  at  Campbellton  and  St.  Flavie  show 
that  repairs  must  have  been  made. 

If  no  repairs  had  been  made  then  the  records  are  false 
and  the  witness  Larrivee  has  given  false  testimony. 

In  support  of  the  suppliants^  claim  the  evidence  of  one 
O'Brien  is  produced,  and  if  his  evidence  were  accepted  it 
would  establish  the  fact  that  the  statements  in  the  records 
are  untrue  and  that  the  .evidence  of  Larrivee  is  false- 

I  think  the  evidence  of  O'Brien  when  analyzed  shows 
that  he  is  not  to  be  relied  upon. 

He  was  a  boiler  maker  in  the  employ  of  the  Intercolonial 
on  the  3rd  May.  He  was  suspended  on  the  following  24th 
July,  and  evidently  beaiiB  ill  feeling  against  the  oflBcers  of 
the  railway. 

According  to  the  evidence  of  Devereaux  he  had  made 
threats  that  he  would  get  even  with  the  railway. 

He  was  present  when  Devereaux  examined  the  netting 
on  arrival  from  St.  Flavie  on  the  4th. 

The  statement  of  O'Brien  is  that  on  the  4th  May  he 
examined  engine  No.  312.  He  states  that  it  had  not  been 
opened  up,  and  that  with  the  a«««istance  of  one  Pratt  he 
broke  the  joint.  That  he  procured  a  piece  of  iron  about 
seven-eighths  of  an  inch,  and  that  he  and  McLaughlin  could 
work  it  up  and  down.  He  states  that  he  drew  the  attention 
of  Mcl^aughlin,  the  night  foreman,  to  the  state  of  the  net- 
ting. 
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Devereaux  contradicts  O'Brien  as  to  his  moving  a  piece 
of  iron  up  and  down,  and  as  to  the  state  of  the  netting. 
(/'Brien's  statements  are  in  direct  conflict  with  his  entries 
and  he  is  forced  to  admit  that  these  entries  are  false. 
Neither  Pratt  nor  McLaughlin  were  examined.  O'Brien 
f^wears  to  a  statement  said  to  have  been  made  by  McKenzie 
to  him,  that  "  the  engine  was  throwing  fire  to  beat  hells.'' 
This  is  denied  by  McKenzie.  He  also  testifies  to  an  inter- 
view with  Cerdic  Steeves  between  4  and  5  p.m.  on  the 
date  of  the  fire.  This  is  denied  by  Steeves-  O'Brien  says  he 
called  Pratt's  attention  to  the  defect. 

The  suppliants  have  not  accounted  for  the  absence  of 
Pratt. 

It  seems  to  me  that  it  would  be  unsafe  to  hold  that 
on  this  evidence  the  suppliants  have  satisfied  the  onus  cast 
upon  them  of  proving  their  cause  of  action. 

The  other  evidence,  with  the  exception  of  a  statement 
made  by  Steeves,  to  which  I  will  "refer  later,  has  not  much 
l>earing  on  the  case.  Mrs.  Miller  speaks  as  to  the  fire. 
She  saw  no  sparks  from  the  engine,  and  it  is  difficult  to  see 
how  she  could  have  seen  them  in  the  day  time.  Eliza 
Murchie  saw  no  sparks.  McBeath  proves  fire  between  the 
track  and  the  fence  after  the  engine  passed- 

Now  the  fire  took  place,  according  to  Allison,  about  six 
feet  from  the  upper  end  of  roof  on  the  west  side  of  the 
lean-to.  According  to  the  evidence  this  was  from  65  to 
70  feet  distant  from  the  railway.  A  strong  breeze  was 
blowing.  Probably  the  fire  McBeath  speaks  of  came  from 
'the  grate.  Cinders  from  the  smoke-stack  carried  by*  the 
wind,  would  not  likely  fall  on  the  ties,  and  if  they  did 
would  not  likely  ignite  so  as  to  show  the  marks. 

This  fire  was  likely  caused  by  live  coal  from  the  grate. 
Mahoney's  evidence  is  to  say  the  least  overdrawn.  Ben- 
jamin Steeves  and  David  Miller  merely  testify  to  fires,  but 
not  likely  from  the  smoke-stack. 

The  evidence  of  Cerdic  Steeves  to  the  effect  that  he  told 
Appleton  to  repair  the  netting  and  that  Appleton  said 
be  had  not  time  "to  fix  it,  to  let  her  go  out,"  is  peculiar. 

Considering  the  orders  and  that  but  fifteen  minutes 
would  be  required  to  make  the  repairs,  it  is  hard  to  believe 
he  would  make  such  an  answer- 

Appleton  was  called  as  a  witness,  but  was  not  asked  as 
to  this  statement  of  Steeves. 


446  ^^^  I'JASTESN  LAW  REPORTER, 

He  says,  however,  that  he  would  not  have  allowed  a  de- 
fective engine  to  go  out. 

In  cases  of  this  nature  the  sympathies  of  neighbours 
are  apt  to  influence  them  in  favour  of  assisting  the  losere- 

I  am  sorry  for  the  suppliants,  as  I  feel  their  loss  is 
attributable  to  the  sparks  from  engine  No.  312,  but  after 
the  fullest  consideration  of  the  evidence  I  am  unable  to  find 
in  their  favour. 

The  petition  is  dismissed  with  costs. 


DOMINION  OF  CANADA. 

Exchequer  Court.  June  30th,  1908. 

COLPITTS  V.  THE  KING. 

Oovernment  Railway  —  Negligence  —  Injury  to  Passenger 

Alighting — Damages. 

Cassels,  J.: — ^The  petition  is  filed  claiming  damages 
against  the  respondent  for  injuries  sustained  occasioned  by 
the  negligence  of  the  officers  of  the  Intercolonial  Railway. 
The  plaintiff,  a  woman,  at  the  time  of  the  accident  74  years 
of  age,  accompanied  by  her  husband  (who  was  an  elderly 
gentleman),  and  one  Stiles  (now  deceased),  purchased 
tickets  for  a  trip  from  Penobsquis  to  Sussex  and  return,  on 
the  11th  September,  1906. 

There  was  an  exhibition  at  Sussex  and  an  unusual  mim- 
ber  of  passengers  got  off  the  train  at  Penobsquis  on  the 
evening  in  question. 

The  train  arrived  at  Penobsquis  about  nine  at  night. 

There  was  no  light  at  the  station.  Stiles  preceded  the 
plaintiff's  husband,  and  the  wife  followed  in  rear  of  the 
husband. 

It  appears  that  Stiles  alighted  safely. 

As  the  husband  was  alighting  the  train  began  to  move 
and  he  was  thrown  to  the  ground. 

The  train  must  have  moved  very  slowly  as  it  was  stopped 
in  lesp  than  one-half  a  car  length. 

The  plaintiff  was  on  the  step  of  the  car  immediately 
behind  her  husband,  naturally  looking  for  her  footing,  and 
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following  her  husband,  got  off  the  moving  car  and  was  in- 
jured. 

According  to  the  evidence  of  Brand,  when  he  saw  the 
plaintiff  she  was  coming  out  of  the  door  and  he  saw  nobody 
else. 

If  his  story  be  correct,  then  the  plaintiff,  an  elderly 
woman  not  accustomed  to  travel,  must  have  lagged  behind 
and  allowed  Stiles  and  her  husband  to  alight  while  she 
was  9meTgmg  from  the  car. 

The  storjf-  told  by  the  plaintiff's  husband,  Weldon,  and 
the  plaintiff,  is  corroborated  by  the  conductor  Wilbur,  who 
says  that  some  passengers  were  still  getting  off. 

1  place  little  credit  on  the  evidence  of  Brand. 

On  the  night  in  question  an  unusual  number  of  passen- 
gers got  off  at  Penobsquis  owing  to  the  exhibition  at  Sussex. 

The  conductor  states  that  a  sufficient  time  was  not  al- 
lowed to  permit  of  the  discharge  of  the  passengers. 

He  also  states  that  the  signal  to  start  was  not  given, 
and  that  it  was  improper  to  have  started  the  train  until  he 
had  given  the  signal. 

I  think  there  is  negligence  proved  and  that  the  respond- 
ent is  liable  unless  the  plaintiff  by  her  contributory  negli- 
gence has  deprived  herself  of  any  claim  to  damages. 

A.  large  number  of  authorities  were  cited  by^  Mr-  Mc- 
Alpine,  but  they  are  all  cases  where  the  company  in  ques- 
tion was  held  not  to  be  guilty  of  any  negligence,  and  the 
cause  of  the  accident  was  the  voluntary  act  of  the  plaintiff. 

In  this  case  I  do  not  think  the  plaintiff  has  deprived 
herself  of  her  claim. 

The  circumstances  are  peculiar.  She  was  an  elderly 
woman  getting  off  a  train  at  night.  She  was  following 
Stiles  and  her  husband.  She  saw  them  alight.  The  mo- 
tion of  the  train  must  have  been  very*  slight,  and  she  id 
what  most  people  would  do,  got  off  without  at  all  realizing 
what  she  was  doing.  She  was  looking  down  in  order  to  ?>ee 
the  step. 

I  think  it  would  be  going  too  far  to  hold  that  under 
the  circumstances  of  this  case  the  accident  was  attributable 
to  her  contributory  negligeftice. 

I  think  the  plaintiff  is  entitled  to  the  sum  of  $250  for 
damages.     I  think  this  amount  will  amply  compensate  her. 

No  doubt,  she  was  injured  and  had  concussion  of  the 
brain,  and  might  have  been  very  seriously  injured. 
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She  was  visited  twice  by  Dr.  Burnett.  After  the  second 
occasion  he  did  not  consider  it  necessary  to  pay  her  a  fur- 
ther visit,  and  no  fuTther  occasion  arose  for  requiring  his 
services- 

Dr.  Fleming,  who  was  or  is  the  doctor  at  her  home,  and 
v/ho  would  appear  to  have  paid  her  one  visit,  was  not  called 
as  a  witness. 

According  to  the  evidence  of  Mrs.  Wallis,  her  daughter, 
the  plaintiff's  appetite  is  very  good  and  haa  been  so  all  win- 
ter. 

While  in  Court  it  often  happens  that  litigants  claim- 
ing damages  are  nervous  and  require  considerable  propping 
up  by  the  aid  of  cushions,  etc.,  but  I  do  not  think  any  seri- 
ous results  have  happened  from  the  accident  in  question  to 
entitle  the  suppliant  to  the  amount  claimed. 

Her  work  about  the  house  with  a  daughter  and  daughter- 
in-law  to  assist  is  about  what  one  would  look  for  in  the  case 
of  a  woman  of  her  age. 

Common  knowledge  would  teach  us  that  many  a  younger 
married  woman  would  avail  herself  of  the  aid  of  a  daughter 
in  brushing  and  arranging  her  haix  even  if  not  disabled. 

Judgment  will  issue  for  $250*  and  costs. 


'rue  K 

Eastern   Law  Reporter. 

Vol.  v.      TORONTO,  SEPTEMBER  1,  1908.        No.  7 

QUEBEC. 

Court  of  Beview.  June  22nd,  1908. 

Coram,  Mathieu,  Pagnuelo,  Martineau,  JJ. 

BOITEAU  V.  ETHIER  et  al. 

l^rade-iinion — Resolution — Illegality  —  Shares — DistribiUion 

— Members  in  Oood  Standing. 

In  review  of  the  judgment  of  the  Superior  Court,  Mon- 
treal, Tellier,  J.,  rendered  the  13th  June,  1907.  PlaintiflB, 
members  of  a  longshoremen's  union,  sued  the  defendants, 
also  members  of  the  same  union,  and  asked  by  the  conclu- 
sions of  their  action  that  a  certain  resolution  passed  at  a 
meeting  of  the  union,  at  which  meeting  the  17  defendants 
cnly  were  present,  be  set  aside  and  be  declared  illegal  and 
null,  inasmuch  as  by  such  resolution  the  said  defendants 
divided  up  amongst  themselves,  in  equal  shares,  the  monthly 
contributions  of  the  members  of  said  union  for  many  years 
l:ack,  which  contributions  amounted  to  75c.  per  month  each, 
and  by  means  of  which  contributions  a  large  sum  of  money 
had  been  acquired  by  the  union  for  the  purposes  of  a  bene- 
fit fund  for  the  members  of  the  union  and  of  their  families. 
The  defendants  pleaded  that  they  were,  at  the  time  of  the 
passing  of  the  resolution  in  question,  the  only  members  in 
good  standing  in  the  said  union.  The  Superior  Court  de- 
clared the  resolution  illegal,  null  and  void,  and  condemns 
defendants  to  deposit  in  the  hands  of  the  prothonotary  the 
respective  sums  they  had  received  and  also  condemned  the 
defendants  to  the  costs. 

Mathieu,  J. : — The  plaintiffs^  action  was  properly  taken. 
The  principal  object  of  their  demand  was  to  obtain  control 

VOL.  v.  B.L.R.  NO    7 — 29 
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again  over  money  which  the  defendants  had  wrongfully 
divided  between  themselves.  Further,  the  mere  fact  of  their 
being  in  arrears  was  no  reason  for  the  loss  to  them  of  the 
money  in  question.  Judgment  unanimously  confirmed,  with 
costs. 


QTJE3EC. 

Court  of  King's  Bench  (Appeal  Side).  June  19th,  1908. 

Coram,   TaschereaUp    C.J.,    Blanchet,   Trenholme, 
Lavergne,  and  Cross,  JJ. 

REX  V.  GROULX. 

Criminal  Law — Theft — Crown  Case  Reserved — Leave  to  Ajh 

peal — Practice. 

Appeal  from  the  Court  of  King's  Bench  (Crown  side), 
presided  over  by  Mr.  Justice  Curran,  and  the  verdict  of  a 
jury  rendered,  upon  special  leave  received  to  state  a  re- 
served case  for  the  Court  of  King's  Bench  (appeal  side). 
The  questions,  raised  by  counsel  for  the  accused,  may  be 
resumed  as  follows: — 1.  Did  the  charge  of  theft,  brought 
against  the  accused  in  the  first  indictment,  include  a  charge 
of  receiving?  2.  Was  the  })lea  of  autrefois  acquit  to  an 
indictment  for  receiving  stolen  money  well  founded?  3.  Was 
the  Crown,  having  charged  the  accused,  in  the  second  in- 
dictment, with  having  knowingly  received  money  stolen  by 
one  Joseph  St.  Louis,  bound  to  prove  the  guilt  of  St.  Louis 
in  order  to  convict  the  accused,  or  does  article  849,  Crim- 
inal Code,  relieve  the  Crown  from  the  necessity  of  either 
iiidicting  and  convicting  said  St.  Louis  prior  to  indicting 
and  trying  the  accused?  4.  Did  the  specific  mention  of  St. 
Louis^  name  in  said  indictment  in  any  way  modify  the  appli- 
cation of  said  article  $849? 

To  justify  his  refusal  for  leave  to  appeal,  which  was 
subsequently  granted  by  this  Court,  Mr.  Justice  Curran 
made  the  following  statement. 

Hormidas  Groulx  was  indicted  for  having,  on  the  7th 
October,  1906,  in  the  municipality  of  the  united  counties 
of  de  Salaberry  and  Grandison,  stolen  and  carried  away  from 
a  house  inhabited  by  Hormenegilde  Labelle,  hotelkeeper,  of 
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llie  same  place,  a  sum  of  $185  in  bank  notes,  also  two  cheques 
amounting  to  $271,  signed  by  E.  J.  Graham,  the  property  of 
the  said  Hermenegilde  Labelle,  which  were  contained  in  a 
tin  box.  On  this  accusation  he  was  tried  before  me.  The 
jury,  after  deliberation,  came  into  Court  and,  in  the  first 
instance,  returned  a  verdict  in  the  following  terms:  "  Coup- 
able  d'avoir  eu  en  sa  possession  de  Targent  qui  ne  lui  appar- 
lenait  pas  et  qui  avait  ete  vol6,  et  nous  le  recommendons 
a  la  clemence  de  la  cour." 

Thereupon  I  pointed  out  to  the  jury  that  there  was  no 
charge  against  the  prisoner  of  having  stolen  money  in  his 
possession,  and  that  their  verdict  ^iraounted  to  one  of 
acquittal,  and,  in  consequence,  they  rendered  a  verdict  of 
*'  not  guilty  "  upon  said  accusation. 

•  The  prisoner  was  then  put  upon  his  defence  on  indici- 
ment  for  having  kept  in  his  possession  money  and  valuables 
for  an  amount  exceeding  $25,  which  had  been  stolen  by  one 
St.  Louis  in  the  house  occupied  by  Hermenegilde  Labelle, 
hotelkeeper,  knowing  the  same  to  have  been  stolen. 

To  this  indictment,  the  accused,  by  his  counsel,  pleaded 
that  he  had  been  acquitted  for  substantially  the  same  offence 
in  the  trial  just  referred  to  in  the  indictment,  and  that, 
therefore,  he  was  entitled  to  plead  autrefois  acquit. 

Having  heard  counsel  for  the  Crown  and  for  the  pri- 
soner, I  held  to  the  following  effect:  Considering  that  the 
offence  now  charged  against  the  prisoner  in  the  present 
indictment  is  not  included  in  the  accusation  of  theft,  in 
which  the  prisoner  had  been  declared  "  not  guilty,"  I 
therefore  reject  the  motion  of  prisoner's  counsel. 

The  prisoner  was  tried  and  convicted,  and  his  counsel 
made  a  motion  as  follows:  That  inasmuch  as  there  was  no 
proof  of  theft  by  Joseph  St.  Louis,  as  mentioned  in  the 
indictment,  inasmuch  as  the  facts  proved  in  the  present 
case  are  substantially  the  same  as  those  proved  in  the  case 
of  Rex  V.  Hormidas  Groulx,  accused  of  theft,  wherein  the 
said  Hormidas  Groulx  was  declared  "  not  guilty  " ;  inasmuch 
as  the  Crown  should  have  proceeded  in  this  case  against 
said  Joseph  St.  Louis,  and  against  whom  there  is  an  indict- 
ment now  pending,  which  must  be  tried  in  the  present  term, 
that  the  prisoner  be  discharged,  inasmuch  as  the  material 
facts,  alleged  in  the  indictment,  have  not  been  proved. 

Prisoner's  counsel,  upon  the  rejection  of  that  motion, 
then  made  a  motion  on  the  same  grounds  for  a  reserve  case 
to  be  submitted  to  the  Court  of  King's  Bench,  appeal  side. 
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I  rejected  said  motion,  basing  my  judgment  upon  article 
849  of  the  Criminal  Code,  now  in  force,  which  is  to  the  fol- 
lowing effect: — "  Every  one  charged  with  being  an  accessory 
after  the  fact  to  any  offence,  or  with  having  received  any 
property,  knowing  it  to  have  been  stolen,  may  be  indicted 
whether  the  principal  offender  or  other  party  to  the  offence 
or  persons  for. whom  such  property  was  so  obtained,  has  or 
has  not  been  indicted,  etc/^ 

I  was  of  the  opinion  that  the  offence  of  receiving  is  not 
comprised  in  the  offence  of  theft,  and  it  was  so  held  in  the 
case  of  Bex  v.  Lamoureux,  21  C.  L.  T.  49;  4  Can.  Crim. 
Cas.  101.  • 

Article  849  of  the  newly  revised  Statutes  of  Canada  is  the 
reproduction  of  article  627  of  the  former  Criminal  Code. 

Taschereau,  C.J. : — The  case  is  well  stated  in  the  re- 
marks of  Mr.  Justice  Curran  upon  the  case  reserved  for  this 
Court.  Under  the  provisions  of  articlq  849  of  the  Criminal 
Code,  E.  S.  C.  1906,  as  the  learned  Judge  has  properly  so 
interpreted  them,  it  is  not  necessary  to  indict  the  principal 
to  a  crime  before  proceeding  with  the  trial  of  his  accessory. 
The  only  thing  the  law  requires,  and  it  certainly  exists  in 
this  case,  is  a  close  connection  between  the  theft  alleged 
and  the  party  charged  with  receiving  stolen  goods  proved 
to  be  those  stolen.  It  is  not  absolutely  necessary  to  set  out 
in  the  indictment  all  the  circumstances  surrounding  the 
theft.  The  majority  of  this  Court  is  of  opinion  to  dismiss 
the  appeal  and  to  confirm  the  verdict  of  the  jury. 

Trenholme  and  Cross,  JJ.,  dissenting,  were  of  the 
opinion  that  it  has  to  be  proved  that  the  accused  had  re- 
ceived the  stolen  money  from  the  party  who  stole  it,  and  the 
identity  of  the  thief  and  his  relationship  with  the  accused 
must  be  proved.  The  verdict  of  the  jury  was  improperly 
rendered  on  evidence  which  only  went  so  far  as  to  establish 
that  some  money  was  stolen,  but  the  name  or  identity  of  the 
thief  was  not  proved.  Their  Lordships  were  of  opinion  to 
quash  the  verdict. 
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QUEBEC. 

Superior  Court.  June  16th,  1908. 

WHELAN  V.  WHELAN  et  al. 

iri77 — Construction — Widow  as   Usufructuary  —  Substitution 

— Deed — Validiiy. 

Archibald,  J.: — The  plaintiff  and  defendants  are  the 
children  of  the  late  PMward  Whelan,  and  the  plaintiff's 
action  is  en  partage  of  the  succession  of  the  late  Edward 
Whelan.  Plaintiff  alleges  that  Edward  Whelan  made  his 
\n]\  on  the  1st  of  May,  1885,  instituting  his  wife  usufruc- 
tuary of  all  his  property  and  his  children  owners  in  full 
property  in  equal  shares;  that  at  the  time  of  his  death, 
the  testator  left  besides  his  wife,  four  children,  namely: — 
William,  Patrick,  Helena  and  Thomas,  but  of  these  William 
died  on  the  14th  February,  1905,  before  the  bringing  of  this 
action;  that  Edward  Whelan's  wife  died  on  the  25th  May, 
1907,  without  leaving  a  will;  thtt  Thomas  Whelan,  having 
died  before  his  mother,  the  succession  of  Edward  Whelan  be- 
longed in  equal  shares,  after  the  mother's  death,  to  the 
plaintiff  and  Patrick  and  Helena  Whelan.  Thereupon, 
plaintiff  proceeds  to  say  that  by  a  notarial  act  passed  on 
the  25th  February,  1890,  William  Whelan  had  transferred 
to  Robert  Evans,  the  father  of  the  mis  en  cause,  all  his 
rights  and  interests  in  a  certain  immovable  property,  belong- 
ing to  the  succession  of  the  late  Edward  Whelan;  that  said 
Kobert  Evans  is  dead  and  his  heir  is  the  present  mis  en 
cause ;  that  the  said  transfer  was  made  without  consideration 
and  in  error  and  is  null  inasmuch  as  it  was  the  transfer 
of  rights  in  a  succession  not  yet  opened  and  that  it  ought  to 
be  so  declared,  and  plaintiff  asks  that  the  deed  shall  be  set 
aside  and  that  thereupon  proceedings  in  partage  of  the  said 
property  shall  be  had  between  him  and  his  co-heirs.  The 
mis  en  cause  pleaded  substantially  that  the  will  of  the  late 
Edward  Whelan  created  a  substitution,  although  the  word 
*'  usufructuary "  was  used  to  designate  the  rights  of  the 
widow;  that  the  sale  of  the  share  of  William  Whelan  in  the 
property  in  question  was  for, good  and  valid  consideration 
and  was  legal  and  valid  and  conveyed  the  whole  of  the  inter- 
ests of  the  plaintiff  in  the  said  property;  the  mis  en  cause 
declaring  that  as  to  the  plaintiff's  action  so  far  as  it  re- 
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garded  the  partage  of  the  immovable  property,  mis  en 
cause  had  no  interests,  and  did  not  oppose  the  same,  and 
the  mis  en  cause  prays  that  it  be  declared  that  the  plaintiJB[ 
had  no  right  or  interest  in  the  immovable  property.  The 
defendant  pleaded  that  no  immovable  property  existed; 
that  as  to  plaintiff^s  rights  to  the  immovable,  the  same  was 
the  subject  of  an  issue  between  the  plaintiff  and  the  mis  en 
cause;  that  the  plaintiff's  action  to  set  aside  the  deed  in 
question  was  of  a  different  nature  than  that  of  partage 
and  that  the  plaintiff  ought  to  have  taken  that  action  and 
have  recovered  judgment  thereon  before  taking  the  action 
en  partage,  and  defendant  prays  also  for  the  dismissal  of 
plaintiff's  action  as,  at  any  rate,  premature. 

It  becomes  important,  therefore,  to  determine  whether 
the  will  of  the  late  Edward  Whelan  created  a  substitution 
or  only  a  usufruct,  because  if  only  a  usufruct  were  created 
the  saie  by  William  Whelan  to  Kobert  Evans  would  convey 
only  the  rights  which  William  had  at  that  time,  and  Kobert 
Evans  being  then  alive,  William's  share  would  only  be  now 
one-fourth;  whereas,  if  the  will  created  a  substitution,  the 
death  of  Robert  Evans  before  the  opening  of  the  substitu- 
tion would  have  the  effect  of  making  the  share  of  William 
Whelan  one-third,  instead  of  one-fourth. 

The  clause  of  the  will  upon  which  this  question  depends 
reads  as  follows :  .''  I  give,  devise  and  bequeath  unto  my 
dearly  beloved  wife.  Dame  Anastasia  Kirby,  in  usufruct,  en 
Tisufruit,  during  her  natural  life-time  (all  his  property), 
but  from  the  moment  of  her  death,  or  that  she  enters  wed- 
lock, the  same  to  go  in  full  property  to  my  dearly  beloved 
children,  the  living  issue  of  my  marriage  with  my  said 
dearly  beloved  wife,  the  said  Dame  Anastasia  Kirby,  share 
and  share  alike. 

To  have,  hold,  use  and  enjoy  the  said  hereinbefore 
given,  devised  and  bequeathed  property  and  premises,  in 
usufruct,  en  usufruit,  as  aforesaid,  unto  my  dearly  beloved 
wife,  as  long  as  she  shall  live,  and  from  the  moment  of 
her  death  or  that  she  again  enters  wedlock,  the  same  shall 
go  in  full  property,  en  pleine  propriete,  to  my  dearly  be- 
loved children  then  living,  issue  of  my  marriage  with  my 
dearly  beloved  wife,  the  said  Dame  Anastasia  Kirby.'* 

The  testator  uses  the  word  usufruct  repeatedly,  as  quali- 
fying the  right  of  his  widow,  and,  doubtless,  other  things 
being  equal,  words  ought  to  be  interpreted  in  their  natural 
sense.    But  the  question  after  all  is  to  determine  whether 
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the  children  came  into  the  property  at  the  date  of  their 
father's  death,  subject  only  to  the  right  of  the  wife  to  con- 
tinue enjoyment  until  her  death,  or  whether  they  only  came 
into  the  property  at  all  at  the  date  of  the  death  of  their 
mother.  There  is  one  consideration  which  seems  decisive 
that  this  latter  view  was  the  intention  of  the  testator, 
because  he  said  that  the  children  living,  not  at  the  date 
of  his  death,  but  at  the  date  of  his  widow^s  death,  would  be 
the  children  to  succeed.  That  indicates  that  the  property 
rights  of  the  children  were  postponed  to  the  death  of  the 
mother,  so  that  if  all  those  children  had  died  previous  to 
the  mother,  the  provision  would  have  become  caduc,  and  the 
property  would  have  gone  to  the  mother's  heirs.  These 
are  certain  characteristics  of  a  substitutibn,  and  I  have 
no  doubt  that  the  provision  in  question  has  to  be  so  inter- 
preted. 

William  Whelan  then  conveys  the  whole  share,  which,  by 
reason  of  the  death  of  one  of  the  children  before  the  death 
of  the  mother,  would  have  come  to  him  if  he  had  not  con- 
veyed it  away. 

With  regard  to  the  statement  of  the  declaration,  that 
the  deed  was  made  by  error  and  without  consideration,  that 
was  abandoned  at  the  hearing,  as  abundant  consideration 
was  proved,  but  it  is  still  contended  that  the  deed  is  void 
as  a  sale  of  future  rights  of  substitution. 

It  does  not  seem  to  me  that  it  is  necessary  to  do  more 
than  call  attention  to  article  956  of  the  Civil  Code : — "  This 
substitute  may,  while  the  substitution  lasts,  dispose  by  act 
inter  vivos  or  by  will  of  his  eventual  right  to  the  property 
of  the  substitution,  subject  to  the  contingency  of  its  lapsing, 
and  to  its  ulterior  effects  if  it  continue  beyond  him.'* 

It  is  precisely  what  William  Whelan  did,  and  I  can  have 
no  doubt  that  the  deed  in  question  did  convey  all  the  rights 
of  William  Whelan  in  the  property  in  question. 

As  it  otherwise  appears  upon  the  proof  made  by  the  de- 
fendant that  there  existed  no  movable  property,  there  is 
evidently  no  basis  for  an  action  en  partage  and  the  plaintiff 
is  wholly  without  right  and  without  interest  to  take  the 
present  action.  Action  dismissed,  with  costs,  upon  the 
contestation  of  the  mis  en  cause  and  upon  that  of  the  de- 
fendants. 
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Superior  Court.  June  16th,  1908. 

BANNERMAN  et  al  v.  THE  CONSUMERS^  CORDAGE 

COMPANY. 

■ 

Landlord  and  Tenant  —  Lease  —  Agreement  by  Tenant  to 
Insure  —  Insolvency  of  Insurance  Compa/ny  —  Wa/rraniy 
by  Tenant  of  Solvency  of  Company — Liability, 

Archibald,  J. : — Plaintiflfs  sue  defendant  to  recover  the 
sum  of  $1,875,  alleging  that  on  the  1st  of  October,  1890, 
the  plaintiflfs  and  Dame  Mary  Rose  Gilboy,  widow  of  the 
late  Robert  Bannerman,  said  Dame  Gilboy,  since  deceased, 
leased  to  the  defendant  for  a  period  of  21  years  from  the 
15th  of  April,  1890,  a  rope  factory,  situated  at  Lachute, 
for  the  sum  of  $7,500  per  annum,  payable  quarterly;  that 
plaintiflfs  are  in  the  rights  of  Dame  Gilboy;  that  on  the 
15th  of  January,  1907,  there  became  due  a  quarterly  instal- 
ment of  the  said  rent,  namely,  the  sum  of  $1,875,  which  de- 
fendant neglects  and  refuses  to  pay,  and  the  plaintiflfs  take 
action  in  consequence.  Defendant  in  its  plea  admitted  the 
lease  and  that  the  sum  of  $1,875  due  on  January  1st  last  was 
not  paid;  but  defendant  declares  that  the  lease  in  question 
contains  the  following  clause: — "The  said  lessee  hereby 
agrees  to  keep  the  leased  premises,  machinery  and  plant  and 
buildings  insured  in  solvent  insurance  companies,  for  the 
sum  of  $22,000,  during  the  continuance  of  this  lease,  and 
to  transfer  the  policies  of  such  insurances,  together  with  the 
sum  of  such  insurance,  to  the  lessors  and  to  exhibit  to  les- 
sors or  their  agents,  the  policies  of  such  insurances,  and  the 
receipts  for  the  annual  premiums,  failing  which  the  said 
lessors  shall  have  the  right  to  take  such  insurances  and  pay 
the  premiums  thereon  and  hold  the  lessee  liable  for  the 
sum  of  money  expended  by  them  in  so  doing.'' 

After  citing  the  said  clause  of  the  lease  the  defendant 
alleges  that  before  the  3rd  of  January  instant,  when  the 
overdue  instalments  were  due,  the  defendant,  notwithstand- 
ing ever}'  effort,  had  been  unable  to  insure  said  property 
in  solvent  insurance  coni])anies,  because  no  company  could  be 
found  which  would  take  tlie  risk;  that  Thomas  Bannerman, 
acting  for  the  plaintiflfs,  on  the  3rd  of  January,  presented 
himself  at  the  defendant's  office,  in  the  absence  of  the  gen- 
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eral  manager^  who  was  out  of  the  city,  and  informed  one 
of  the  defendant's  employees  that  the  plaintiffs  had  them- 
selves insured  the  property  for  the  sum  of  $17,500  in  the 
London  Lloyds  Underwriters,  for  the  sum  of  $2,500  in  the 
Union  Assurance  Society  of  London,  at  a  premium  of  10 
per  cent.,  or  $2,000  for  the  whole,  and  demanded  from  the 
said  employee  the  reimbursement  of  the  said  sum  of  $2,000, 
as  provided  in  the  clause  relating  to  insurance  above  cited; 
that  the  said  employee  then  asked  the  plaintiffs  to  wait  for 
the  return  of  the  defendant's  general  manager,  but  the 
plaintiffs  refused.  Whereupon  said  employee  paid  the  sum 
of  $2,000,  but  only  upon  the  promise,  made  by  the  said  Ban- 
nerman,  that  when  the  defendant's  manager  returned,  if 
the  payment  was  not  deemed  satisfactory,  it  could  be  im- 
puted upon  the  quarterly  rent  then  falling  due.  The  de- 
fendant further  alleges  that  said  insurances  were  not  insure 
ances  in  regular  insurance  companies,  as  contemplated  by 
the  contract  Vtween  the  parties,  and  the  premiums  charged 
upon  said  insurances  were  much  greater  than  would  have 
been  charged  by  the  regular  insurance  companies,  and  such 
premiums  were  not  within  the  contemplation  of  the  parties 
under  the  clause  in  question ;  that  when  the  defendant's  gen- 
eral manager  returned,  he  repudiated  said  payment^  but 
plaintiffs  refused  to  carry  out  the  understanding  and  agree- 
ment made  in  relation  thereto.  Defendant,  therefore,  con- 
tends that  it  was  not  bound  to  pay  the  insurance  premium 
in  question,  and  that  compensation  of  the  rent  sued  for 
by  the  plaintiffs  was  effected  by  that  payment  and  the  de- 
fendant prays  for  the  dismissal  of  the  action. 

In  virtue  of  a  supplementary  contract  between  the  par- 
ties, to  take  the  place  of  a  provision  of  the  lease  above  cited, 
relating  to  keeping  the  premises  in  question  in  proper  con- 
dition, the  defendant  agreed  to  pay  the  sum  of  $450  annu- 
ally to  the  plaintiffs,  payable  quarterly  at  the  same  dates 
as  the  quarterly  payments  of  rent,  and  there  became  due 
upon  that  sum  a  quarterly  payment  of  $112.50  on  the  said 
day  of  January,  1907,  which  sum  plaintiffs  had  omitted 
to  sue  for  in  the  principal  action. 

The  whole  case  depends  upon  the  right  of  defendant  to 
be  credited  on  account  of  rent  for  the  said  sum  of  $2,000, 
vhieh  the  plaintiffs  received  shortly  before  the  due  date 
of  the  rent,  upon  the  demand  of  reimbursement  for  insur- 
ance premiums.  The  proof  shows  that  it  had  been  exceed- 
ingly difficult  for  the  defendant  to  perform  its  obligation 
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relating  to  insuring  the  premises  in  question,  and  that  in 
fact,  that  the  property  had  been  left  for  a  considerable 
time  without  any  insurance  at  all.  This  difficulty  arose  from 
the  fact  that  the  defendant  was  not  occupying  the  property 
and  that  insurance  companies  have  very  great  objections 
in  taking  risks  upon  silent  factory  property.  The  defendant 
had,  on  more  than  one  occasion,  notified  the  plaintiffs  that 
it  was  unable  to  obtain  insurances  according  to  the  terms 
of  the  contract,  and  calling  upon  the  plaintiffs  to  exercise 
the  right  granted  them  by  the  contract  and  insure  for  them- 
selves. Plaintiffs  immediately  did  attempt  to  insure  ajid 
found  that  none  of  the  regular  companies  doing  business  in 
Montreal  would  take  the  risk  upon  the  property  remaining 
unoccupied.  Finally  the  "Alliance  Company  of  London/' 
which  was  represented  by  the  same  agents  as  the  "  Lloyds 
Underwriters,'^  agreed  to  take  a  risk  of  $2,500,  and  suc- 
ceeded in  inducing  the  "  Lloyds  Underwriters "  to  carry 
for  $17,500.  The  "  Lloyds  Underwriters  "  is  not  a  regular 
insurance  company,  but  it  issues  policies  which  are  consid- 
ered in  the  business  as  absolutely  safe.  The  only  interest 
that  the  defendant  could  have  in  this  matter  is  as  to  the 
rate  of  premiums.  The  intention  of  the  parties  by  the 
clause  in  question  was  undoubtedly  that  the  plaintiffs  should 
be  secure  from  loss  in  relation  to  the  property  in  question. 
The  defendant  had  no  interest  in  that  except  that  it  would 
be  liable  for  breach  of  contract  to  insure.  But  when  the 
plaintiffs  accepted  the  insurance  company  in  question  and 
demanded  from  the  defendant  the  reimbursement  of  the 
premiums,  it  is  plain  that  the  defendant  could  not,  in  any 
way,  be  held  towards  the  plaintiffs  to  warrant  the  solvency 
of  the  insurance  company  in  question.  The  defendant's  only 
interest  in  the  matter  is  as  to  the  rate  of  the  premium.  It 
appears  proved  in  the  case  that  if  the  property  had  been 
occupied  as  a  factory,  according  to  its  destination,  and  ac- 
cording to  the  presumption  which  might  arise  from  the 
lease  between  the  parties,  it  would  have  been  insurable  at 
a  premium  of  from  6  to  8  per  cent.  It  is  well  known  that 
where  buildings  or  property,  particularly  manufacturing  pro- 
perty, is  not  in  operation,  where  it  is  insurable  at  all,  the 
rate  is  considerably  increased.  There  is  no  proof  in  this 
case  that  10  per  cent,  was  an  extraordinary  or  extravagant 
premium  for  the  insurance  of  the  property  in  question. 

As  I  have  said  before,  the  reason  why  the  insurance 
companies  would  not  take  the  risk  upon  the  property  was 
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because  the  factory  was  not  running.  That  fact  depended 
upon  the  will  of  the  defendant;  it  was  leased  for  a  rope 
factory;  the  defendant  was  a  rope  manufacturer.  It  was 
nowhere  expressly  stated  in  the  lease  that  its  use  for  that 
purpose  was  to  be  discontinued,  although  such  was  pro- 
bably the  case.  Either  defendant  intended  to  use  and  oc- 
cupy the  premises  as  a  running  factory  or  it  did  not.  If  it 
did,  and  subsequently  ceased  doing  so,  it  would  be  surely 
held  responsible  for  the  consequences  of  its  own  act.  If 
it  never  intended  to  occupy  it  as  a  rope  factory,  it  must  be 
presumed  to  have  contracted,  relating  to  insurance,  to  in- 
sure the  unoccupied  building.  It  could  not  be  contended 
for  a  moment  that  because  it  could  not  find  an  insurance 
company  who  would  take  the  risk  that  its  obligation  had 
become  impossible  and  that  it  was  therein  relieved  from 
it.  Such  an  effect  would  only  belong  to  absolute  impossi- 
bility, such  as  might  arise  from  circumstances  related  by 
the  defendant.  I  have  no  hesitation  in  holding  the  defend- 
ant responsible  towards  the  plaintiffs  for  the  premium  of 
insurance  paid  by  the  plaintiffs  in  this  case.  Besides  this, 
the  person  in  charge  of  the  defendant's  office,  and  who  made 
the  payment  in  question,  was  a  person  having  authority  to 
pay  in  the  absence  of  the  manager.  He,  himself,  wrote 
out  the  receipt,  which  Thomas  Bannerman  signed  for  the 
plaintiffs,  and  it  expresses  that  the  payment  is  made  for 
insurance  premiums  and  he  makes  no  mention  whatever  of 
any  provision  or  conditions.  Thomas  Bannerman,  under 
examination,  denies  absolutely  that  he  promised  or  agreed 
directly  or  indirectly,  as  alleged  in  the  plea. 

On  the  whole,  I  am  convinced  that  the  plaintiffs  mufit 
liave  judgment  on  the  principal  and  incidental  demand  foT 
the  total  sum  of  $1,987.50,  with  interest  and  costs. 


NEW  BRTTNSWICK. 
FuLX   Court.  April   30th,   1908. 

BEX  V.  KAY,  EX  PARTE  ALLEN. 

Puhiic  H*aUh — C  8.  N.  B,  190S.  c.  53 — Notice  to  Remove 
Offensive  Material — Misdescription  of  Premises — Juris- 
diction  of  Ma^strate. 

A  conviction  against  the  defendant  Geo.  H.  Allen  under 
the  Public  Health  Act  (C.  S.  1903,  c.  53),  for  failing  to  re- 
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move  material  dangerous  to  the  public  health  from  premises 
indicated  in  a  notice  given  by  a  health  officer  under  section 
36  of  the  Act,  was  brought  before  this  Court  on  a  rule  abso- 
lute for  certiorari  and  rule  nisi  to  quash  granted  in  Hilary 
term  last,  principally  on  the  ground  that  as  the  premises  de- 
scribed in  the  notice  were  not  the  premises  of  the  defendant 
there  was  therefore  no  notice  as  required  by  the  Act,  and  the 
magistrate  had  no  jurisdiction.  The  defendant  attended 
at  the  trial.  He  raised  no  objection  to  the  wrong  descrip- 
tion nor  was  it  contended  he  was  misled  by  it;  but  the  con- 
viction was  for  failure  to  remove  from  the  premises  as  de- 
scribed in  the  notice. 

Argument  on  return  of  the  rule  nisi  to  quash  took  place 
on  a  former  day  in  this  term. 

W.  B.  Chandler,  K.C.,  showed  cause. 
W.  W.  Allen,  K.C.,  contra. 

The  judgment  of  the  Court  (Barker,  C.J.,  Hanington, 
Landry,  McLeod,  Gregory,  and  White,  JJ.),  was  now 
delivered  by 

Landry,  J. : — Sections  35  and  36  of  "  The  Public  Health 
kci"  (Con.  Stat.  c.  63),  read  as  follows: — 

"  35.  The  health  officers  in  any  district,  or  any  one  of 
them,  may,  in  the  day  time,  as  often  as  they  think  neces- 
sary, enter  into  and  upon  any  premises  in  the  place  for 
which  they  hold  office,  and  examine  such  premises. 

"  36.  If,  upon  such  examination,  they  find  that  the  pre- 
mises are  in  a  filthy  or  unclean  state,  or  that  any  per- 
son or  thing  is  there  which,  in  their  opinion,  may  en- 
danger the  public  health,  they  or  any  two  of  them  may 
order  the  proprietor  or  occupant  to  cleanse  the  same,  and 
remove  what  is  so  found  there.** 

Sub-section  4  of  s.  32  gives  an  inspector  appointed  under 
the  Act  the  same  power  as  the  health  officers  or  any  two  of 
them.  Section  63  imposes  a  penalty  on  any  person  who  wil- 
fully disobeys  or  resists  any  lawful  order  of  the  inspector, 
or  who  refuses  to  comply  with  any  by-law  or  order  of  the 
board  of  health. 

The  defendant  was  the  owner  of  a  piece  of  land  at  the 
corner  of  Church  and  Victoria  streets  in  the  city  of  Monc- 
ton.  On  this  property  was  deposited  ice  which  had  been  re- 
moved from  the  skating  rink  and  it  was  proved  at  the  trial 
that  this  ice  was  a  menace  to  the  public  health.     On  the 
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8th  day  of  April  the  defendant  was  served  (by  a  copy  of 
the  same  being  left  with  his  wife  at  his  usual  place  of 
abode)  with  the  following  notice:  "Jn  accordance  with 
instructions  received  from  the  local  board  of  health  for  the 
city  of  Moncton,  I  do  hereby  order  and  require  you  to 
remove  within  three  days  from  this  date  from  the  lot  of 
land  and  premises  owned  by  you  and  situate  on  the  west 
side  of  Church  street  in  the  city  of  Moncton,  at  the  comer 
of  Church  and  Queen  streets,  the  ice  and  rubbish  now  on 
(•aid  premises  lately  taken  from  the  Victoria  Kink  building 
and  placed  on  your  lot,  SiS  the  same  in  its  present  position 
endangers  the  public  health/'  He  did  not  remove  the  ice 
and  rubbish,  and  on  the  twenty-fifth  of  April  he  was  tried 
and  convicted  of  having  neglected  or  refused  to  comply 
with  a  lawful  order  made  by  Duncan  S.  Robertson,  inspector 
of  the  board  of  health  for  the  city  of  Moncton,  and  was 
adjudged  to  pay  a  fine  of  twenty-five  dollars  and  costs. 
Several  objections  were  urged  as  being  fatal  to  the  validity 
of  the  conviction.  As  I  believe  one  of  the  grounds  taken 
to  be  sufficient  to  make  the  conviction  bad,  there  is  no  neces- 
sity of  discussing  the  other  grounds.  In  the  notice  to  Mr. 
Allen,  the  defendant,  it  will  be  noticed  that  the  description 
of  the  premises  given  is  "  .  .  .premises  owned  by  you 
and  situate  on  the  west  side  of  Church  street  in  the  city  of 
Moncton,  at  the  corner  of  Church  and  Queen  streets/'  It 
is  admitted  that  this  description  outside  of  the  words 
"  owned  by  you  '*  designates  clearly  other  premises  than 
those  of  the  defendant.  On  the  trial  the  evidence  estab- 
lished that  the  ice  and  rubbish  complained  of  were  not  on 
the  premises  described,  but  were  on  lands  of  the  defendant 
situate  on  the  corner  of  Church  and  Victoria  streets.  It  was 
contended  that  at  the  trial  and  before  the  trial,  the  de- 
fendant did  not  rely  as  a  defence  upon  the  defective  descrip- 
tion in  the  notice,  but  insisted  he  was  not  responsible  be- 
cause the  debris  spoken  of  had  been  put  there  by  others 
than  he,  and  by  no  authority  or  sanction  of  his ;  that  though 
the  description  was  incorrect  the  defendant  was  not  misled, 
that  he  knew  what  premises  were  meant  and  that  in  fact 
the  debris  complained  of  was  on  his  land.  The  defendant 
could  not  reasonably  have  believed  that  ho  was  being  pro- 
ceeded against  for  refusing  to  remove  rubbish  injurious 
to  the  public  health  lying  and  being  on  premises  not  be- 
longing to  him.  It  must  be  concluded,  I  think,  that  he  knew 
the  proceedings  were  started  to  compel  him  to  remove  ice 
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and  rubbish  that  were  on  his  premises ,  and  that  after  notice 
at  any  rate  he  became  aware  that  such  ice  and  rubbish  were 
then  on  his  land,  and  that  the  health  officers  considered  that 
such  ice  remaining  there  was  injurious  to  the  public  health. 
Notwithstanding  that,  I  believe  he  had  a  right  in  law  to  in- 
sist on  having  all  the  requirements  of  the  statute  complied 
with  for,  if  responsible,  he  wks  so  by  the  statute  carried  out 
strictly  before  being  convicted.  In  this  case  had  he  taken 
no  heed  of  the  notice  or  of  the  summons  because  of  the 
incorrect  description,  no  conviction  could  have  been  legally 
recorded  against  him  for  disobeying  the  order  contained  in 
that  notice.  If  there  is  any  semblance  of  reason  for  con- 
victing him  on  the  evidence  it  is  because  by  his  conduct 
after  he  received  the  notice  and  at  the  trial  where  he  was 
present  and  defended,  he  waived  the  insufficiency  of  the 
description  and  convinced  the  magistrate  that  he  was  not 
misled  by  it  and  therefore  his  disobedience  to  the  order  of 
the  inspector  is  as  positive  as  if  the  description  of  his  land 
had  been  properly  set  forth  in  the  notice  and  summons. 
But  I  take  it  to  give  jurisdiction  to  the  magistrate  the  pro- 
ceedings must  be  based  upon  a  lawful  order,  an  order  that 
could  be  enforced,  given  by  the  inspector  to  the  defend- 
ant. Can  this  be  said  to  be  such  an  order?  He  is  ordered 
to  remove  within  three  days,  from  a  lot  of  land  situate  at 
the  corner  of  Church  and  Queen  streets.  To  make  the  de- 
fendant liable  under  the  statute  to  obey  this  order  he 
must  be  the  owner  or  occupant  of  this  lot  on  the  corner  of 
Church  and  Queen  streets.  It  is  admitted  he  is  not;  there- 
fore he  is  not  bound  to  take  heed  of  this  order  at  all.  His 
taking  heed  of  it  by  insisting  that  the  objectionable  matter 
was  not  on  his  land  by  any  act  of  his  or  by  his  authority, 
cannot  give  jurisdiction  if  s^uch  jurisdiction  did  not  exist 
already.  Besides,  taking  the  notice,  the  summons,  the  in- 
formation and  the  conviction  as  they  stand  they  show  that 
the  defendant  is  convicted  for  an  offence  in  relation  to  pro- 
perty of  which  he  is  neither  owner  or  occupant.  The  record, 
therefore,  as  it  stands,  is  evidence  which  could  not  be  made 
available  as  a  defence  to  a  prosecution  properly  instituted 
for  disobeying  a  lawful  order  in  relation  to  defendants'  land 
on  the  corner  of  Church  and  Victoria  streets  for  the  same 
offence.  For  these  reasons  the  rule  should  be  made  abso- 
lute. 
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HEW  BBUSSWICK. 

Full  Court.  April  30th,   1908. 

BEX  V.  WATHEN,  ex  parte  VANBUSKIRK. 

Liquor  License  Act — Selling  io  Minor — Short  Service  of  Sum^ 
mons — Non-appearance   of  Defendant — Conviction. 

A  conviction  under  section  67  of  the  Liquor  License 
Act  (C.  S.  1903,  c.  22),  whereby  the  defendant  Vanbuskirk 
was  convicted  before  justice  Wathen  for  selling  liquor  to 
a  minor  was  brought  before  this  Court  on  certiorari  and 
order  nisi  to  quash  on  grounds  the  same  as  stated  in  Rex 
V.  Davis  ex  parte  Vanbuskirk,  reported  ante  p.  159;  and  on 
the  additional  ground  that  the  summons  was  not  served 
in  time  to  give  the  defendant  a  reasonable  opportunity  to 
appear  and  make  his  defence.  Argued  in  Michaelmas  Term 
last. 

W.  B.  Chandler,  K.C.,  shews  cause  against  the  order  nisi 
to  quash. 

C.  L.  Hanington,  contra. 

Hanington,  J.: — ^The  defendant  Vanbuskirk  was  con- 
victed before  Mr.  Wathen,  a  stipendiary  magistrate  for  Kent 
county  at  Harcourt  in  that  county,  on  the  eleventh  day  of 
June  last,  for  selling  liquor  contrary  to  the  Liquor  License 
Act,  in  penalty  and  costs;  and  this  is  a  motion  to  quash 
that  conviction  on  several  grounds,  the  principal  ones 
being  that  the  summons  was  not  served  within  a  reasonable 
lime  and  the  Justice  therefore  had  no  jurisdiction,  and  also 
that  the  conviction  is  wrong  in  that  it  did  not  award  im- 
prisonment. An  objection  was  also  made  against  the  amount 
allowed  Mr.  Irving,  the  license  inspector  who  carried  on 
the  prosecution,  and  to  whom  a  large  counsel  fee  was  taxed 
in  his  costs  as  attorney.  As  to  the  costs  it  appears  that 
the  statute  allows  the  Justice  to  tax  and  allow  counsel  fees 
to  the  prosecutor,  and  therefore  this  Court,  whatever  their 
own  opinion  may  be  of  the  transaction,  will  not  interfere. 

I  will  not  discuss  the  second  point,  as  that  is  dealt  with 
by  His  Honor  Mr.  Justice  Landry  in  his  judgment  of  the 
Court  in  the  case  of  Rex  v.  Davis  ex  parte  Vanbuskirk, 
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which  declares  the  conviction  bad  on  that  ground  and  makes 
the  rule  absolute  to  quash  it. 

As  to  the  insufficient  service,  the  facts  are  that  the 
summons  was  issued  about  ten  o'clock  in  the  forenoon  of 
the  day  of  the  conviction  and  was  returnable  at  one  o'clock 
of  the  same  day.  The  defendant  did  not  appear,  and  it 
appears  by  the  return  that  at  the  hour  named  for  the  hear- 
ing, the  Justice  opened  his  Court  and  then  immediately 
adjourned  it  on  the  ground  that  he  was  required  to  give 
evidence  before  Mr.  Davis's  Court  at  that  hour.  The  affi- 
davits shew  that  the  Justice  Davis  had  issued  a  summons 
against  Yanbuskirk  for  another  offence  which  was  being 
tried  in  the  afternoon  of  the  eleventh  of  June,  before  Davis, 
evidently  in  the  same  room  in  which  the  summons  in  this 
case  was  to  be  heard,  and  Justice  Wathen  was  a  witness 
before  said  Davis  in  said  trial.  That  at  the  hour  of  one 
o'clock  when  the  hearing  in  this  matter  was  called,  it  does 
not  appear  that  any  affidavit  or  proof  was  made  of  the  serv- 
ing of  the  summons.    The  Justice's  return  is  as  follows. 

"  Summons  issued  June  eleventh,  A.D.  1907,  returnable 
the  same  day  at  one  o'clock  in  the  afternoon. 

"June  11th,  1907,  one  o'clock  in  the  afternoon.  Court 
opened,  Robert  A.  Irving  appears  for  the  prosecution:  The 
further  hearing  of  this  case  postponed  until  three  o'clock 
this  afternoon  as  the  presiding  magistrate  is  required  to 
give  evidence  before  Mr.  Davis's  Court: 

"  June  11th,  1907,  three  o'clock  in  the  afternoon.  Court 
opened  pursuant  to  adjournment;  Mr.  Robert  A.  Irving 
appears  for  the  prosecution: 

"Gilbert  L.  Keswick  sworn,  says:  I  am  acting  as  con- 
stable for  the  county  of  Kent.  I  know  Milledge  Vanbuskirk: 
He  is  proprietor  of  the  Eureka  Hotel,  in  the  parish  of  Har- 
court  in  the  county  of  Kent.  It  is  the  hotel  where  he  lives; 
it  is  about  one-quarter  of  a  mile  from  here.  I  saw  him,  the 
accused,  in  Court  a  few  minutes  ago.  He  resides  in  the 
parish  of  Harcourt  in  the  county  of  Kent,  the  same  parish 
in  which  the  magistrate  resides  and  is  now  holding  this 
Court.''  The  paper  marked  "  A  "  is  produced  in  Court  and 
shewn  to  constable,  who  says  the  signature  to  this  paper, 
Leslie  J.  Wathen,  is  the  handwriting  of  the  presiding  magis- 
trate. "  I  gave  Milledge  Vanbuskirk,  the  accused  in  this 
matter,  a  duplicate  copy  of  this  summons  in  his  hotel  in  the 
parish  of  Harcourt  in  the  county  of  Kent  by  delivering 
the  same  to  him  personally.    I  wish  to  make  a  correction. 
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1  am  in  error  when  I  say  I  served  a  duplicate  copy  of  paper 
marked  *  A '  on  Milledge  Vanbuskirk.  It  was  a  duplicate 
copy  of  paper  marked  "B,"  and  I  served  it  by  delivering- 
a  true  copy  on  him  personally  on  his  premises  in  the  parish 
of  Harcourt  in  the  county  of  Kent  (paper  marked  *  B  Ms 
initialed  and  received  in  evidence).  The  signature  to  this 
paper  marked  *B/  Leslie  J.  Wathen,  and  is  in  the  hand- 
writing of  Leslie  J.  Wathen,  the  presiding  magistrate/' 

This  is  the  whole  record  as  to  the  subject  of  service 
of  the  summons. 

The  law,  as  well  decided  in  the  cases  hereinafter  re- 
ferred to,  is  that  there  must  be  evidence  before  the  Justice 
to  shew  that  the  defendant  was  served  with  the  summons 
at  a  reasonable  time  before  it  was  returnable;  and  unless 
that  is  shewn  the  Justice  has  no  jurisdiction  to  hear  the 
complaint,  and  it  is  on  that  principle  the  cases  are  deter- 
mined by  this  Court.  Under  section  148  of  the  Canada 
Temperance  Act  (Rev.  Stat,  of  Can.  1906  c.  152),  the  right 
of  review  of  a  judgment  by  certiorari,  etc.,  is  taken  away; 
but  this  and  other  Courts  hold  that  this  section  does  not 
apply  to  convictions  where  the  Justice  has  no  jurisdiction^ 
and  the  Chief  Justice  in  Reg  v.  Dibblee,  In  re  Thompson^ 
32  N.  B.  R.  242,  at  p.  244,  aflBrms  that  principle  and  saya 
if  the  service  is  insufficient  and  there  is  the  absence  of  a 
preliminary  proceeding  which  is  necessary  to  give  jurisdic- 
tion to  the  magistrate,  the  conviction  is  bad. 

In  the  case  now  before  us,  the  summons  was  issued  at 
ten  a.m.,  and  returnable  at  one  p.m.,  on  the  same  day,  and 
there  was  no  evidence  that  it  was  served  one  hour  or  ten 
minutes  before  its  return.  In  fact  the  evidence  does  not 
show  that  it  was  not  served  after  the  hour  it  was  returnable. 
The  Justice  had  no  right  to. assume  that  it  was  served  before 
its  return,  as  the  constable  who  served  it  did  not  until 
after  the  hour  of  its  return  prove  any  service,  and  his  evi- 
dence as  to  that  does  not  shew  at  what  time  it  was  served, 
and  therefore  the  Justice  had  no  reasonable  grounds  from  the 
evidence,  for  finding — and  there  was  no  evidence  on  which 
he  could  find — it  was  served  any  reasonable  or  any  time 
before  its  return,  which  is  necessary  before  he  has  juris- 
diction to  act.  It  was  argued  before  us  that  as  the  con- 
stable swore  at  the  opening  at  three  o'clock  that  he  "saw 
the  defendant  there,  (meaning  in  that  room),  a  few  minutes 
ago,'*  that  was  evidence  upon  which  the  Justice  could  de- 
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tcrmine  that  it  was  served  a  reasonable  time.  I  think  there 
18  nothing  in  that  contention  for  several  reasons:  First, 
it  is  too  indefinite  to  prove  any  time  of  service;  secondly, 
it  is  clear  that  the  defendant  was  not  there  as  appearing  in 
this  cause:  and  thirdly,  because  it  is  shewn  and  it  is  clear 
that  the  defendant  was  there  at  the  time  the  constable 
Rpeaks  of  attending  in  a  Court  then  being  held  by  another 
Justice  for  the  trial  of  another  cause  and  engaged  in  the 
defence  of  another  complaint  ;then  being  heard  before 
such  other  Justice,  and  this  case  was  not  then  going  on  in 
any  Court,  and  Justice  Wathen  was  then  before  such  other 
Court  as  a  witness,  this  case  having  been  adjourned  to  a 
later  hour. 

In  civil  causes  before  such  tribunals,  the  summons  must 
be  served  six  days  on  any  defendant  before  the  Justice  can 
proceed  to  hear  the  parties,  or  if  the  defendant  does  not 
appear,  proceed  to  hear  ex  parte.  If  there  was  any  risk  of 
the  defendant  nbt  appearing  on  the  reasonable  service  of 
summons  in  this  matter,  the  law  provides  for  a  warrant  and 
arrest  in  the  first  instance;  so  in  my  opinion  service  of  a 
summons  three  hours — even  had  that  been  done—or  a  less 
time,  before  the  hour  fixed  for  the  trial  of  a  criminal 
charge  should  never  be  held  to  be  a  reasonable  time  of 
service,  so  as  to  enable  the  prosecution  to  proceed  in  the 
absence  of  the  defendant  without  his  consent.  I  am  quite 
sure  that  generally  such  a  limited  time  of  service  would  not 
be  held  a  reasonable  service  of  any  summons,  and  I  cannot 
see  why  a  different  rule  should  be  applied  in  cases  under 
the  Canada  Temperance  Act  or  the  Liquor  License  Act, 
which  never  to  my  knowledge  has  been  applied  to  any  crim- 
inal proceedings  even  involving  much  less  serious  penalties. 
I  cannot  but  fear,  and  I  entertain  the  fear,  that  if  a  differ- 
ent principle  is  applied  under  these  Acts  than  has  been 
invariably  applied  so  far  as  my  experience  goes  to  other 
cases,  the  result  will  not  in  the  end  be  advantageous  to  the 
public  interest  nor  permanently  strengthen  its  appreciation 
of  the  administration  of  justice. 

The  law  requires  that  a  reasonable  time  has  been  given 
to  the  defendant  to  appear  and  defend,  and  proof  must  be 
given  before  the  Justice  that  such  has  been  given.  If  such 
proof  is  not  given,  the  Justice  has  no  more  power  or  juris- 
diction to  proceed  in  the  absence  of  the  defendant,  or  of  his 
consent,  than  if  no  summons  had  been  issued  at  all.  This 
is  the  result  of  the  authorities  as  I  read  them.    In  Reg.  v. 
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Dibblee,  In  re  Thompson,  this  Court  held  that  service  on 
the  twelfth  of  the  month  at  four  or  five  p.m.  to  appear 
on  the  thirteenth  at  eleven,  was  not  sufficient.  In  that 
case  the  Chief  Justice  mentioned  and  disregarded  the  ap- 
parent holdings  of  the  Court  in  Ex  parte  Hopwood,  15  Q. 
B.  121,  and  In  re  Williams,  21  L.  J.  N.  S.  M.  C.  46,  and 
followed  the  decision  in  Keg.  v.  Smith,  L.  R.  10  Q.  B.  604. 
He  says  at  page  245:  "I  prefer  to  follow  the  decision  in 
Keg.  V.  Smith,  rather  than  the  earlier  decisions  to  which  I 
have  referred,'^  and  Palmer,  J.,  at  page  246,  says:  "It  is 
service  on  the  person  or  at  his  place  of  residence  that  gives 
the  magistrate  jHiirisdiction  to  hear  •  and  determine  the 
information,  and  he  cannot  give  himself  jurisdiction  if  the 
service  is  insufficient.  A  party  summoned  to  answer  a 
charge  should  have  a  fair  and  reasonable  opportunity  of 
putting  in  his  defence.  The  evidence  was  not  sufficient  in 
either  of  these  cases  to  enable  a  fair-minded-  man  to  come 
to  the  conclusion  that  the  defendant  had  reasonable  notice. 
Both  rules  should  be  made  absolute."  And  King,  J.,  says: 
'•  The  case  of  Keg.  v.  Smith  lays  down  a  very  proper  rule  in 
regard  to  the  sufficiency  of  the  service  in  cases  like  the  pre- 
sent. I  would  refer  particularly  to  the  remarks  of  Mr. 
Justice  Quain  in  that  case." 

In  Ex  parte  Hogan,  32  N".  B.  K.  247,  service  at  eight  or 
nine  p.m.,  for  the  next  day  at  eleven  a.m.,  was  held 
insufficient;  the  Chief  Justice  in  his  judgment  affirming 
the  principle  that  the  evidence  must  show  that  the  sum- 
mons was  served  at  a  reasonable  time  and  unless  it  was  so 
shewn  the  Justice  could  not  proceed. 

It  was  contended  on  the  argument  that  the  Justice  alone 
was  the  one  to  determine  as  to  whether  or  not  the  service 
was  a  reasonable  one,  and  In  re  Williams  and  Ex  parte  Hop- 
wood  were  referred  to  in  support  of  that  contention.  It 
is  enough  here  to  say  that  our  Court  did  not  follow  those 
cases,  but  adopted  the  principle  laid  down  in  Keg.  v.  Smith, 
which  determines  that  while  it  may  be  within  the  power  of 
the  Justice  to  determine  whether  the  service  is  reasonable 
or  not,  yet  if  the  evidence  on  its  face  shews  that  it  is  not 
reasonable,  the  Superior  Court  will  review  it  and  set  aside 
the  conviction  as  it  did  there. 

In  Keg.  V.  Mabee,  17  0.  K.  194,  the  principle  applicable 
if  discussed  and  adopted,  whereby  a  short  time  of  service 
is  disapproved  of,  the  Court  there  holding  that  under  sec- 
tion 39  of  Kev.  Stat.  Can.  c.  178,  there  must  be  evidence 
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before  the  magistrate  that  a  reasonable  time  has  elapsed 
between  the  service  of  the  summons  and  the  day  appointed 
for  the  hearing  to  give  the  magistrate  jurisdiction. 

I  think  there  was  no  sufficient  evidence  upon  which^ 
adopting  the  words  of  Palmer,  J.,  a  fair-minded  man  would 
be  enabled  to  come  to  the  conclusion  that  the  summons  was 
served  a  reasonable  time  before  the  time  appointed  for  the 
hearing.  The  Justice  had  no  jurisdiction  to  proceed,  and 
the  conviction  is  bad  and  should  be  quashed. 

Landry,  J.. — ^There  were  several  points  in  this  case, 
including  the  point  that  the  conviction  was  bad  because 
it  did  not  order  imprisonment  in  default  of  sufficient  dis- 
tress. For  the  reasons  given  in  the  judgment  in  the  case 
of  The  King  v.  Davis  ex  parte  Vanbuskirk  on  this  point 
we  think  the  order  should  be  absolute  to  quash  the  convic- 
tion. 

Barker,  C.J.,  McLeod  and  Gregory,  JJ.,  agreed  with 
Landry,  J. 

Rule  absolute  to  quash  the  conviction. 


NOVA  SCOTIA. 

Meagher,  J.,  at  Chambers.  July  18th,  1908. 

HALL  V.  THE  QUEEI^  INSURANCE  CO. 

Debtor  and  Creditor — Fund  in  Court — Insurance  Policy — 
Assignment — Re-assignment — Distribution  —  Control  of 
Fund. 

Application  by  creditors  of  the  plaintiff  for  the  distri- 
bution d  a  fund  paid  into  Court  under  a  judgment  recovered 
against  the  defendant  company. 

V.  J.  Paton,  K.C.,  and  T.  R.  Robertson,  for  different 
claimants. 

Meagher,  J. : — The  money  paid  into  Court,  under  the 
order  for  judgment,  represents  a  claim  for  loss  under  a  policy 
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of  insurance  issued  by  the  defendants  to  J.  H.  Hall,  the 
original  plaintiff.  Gage  &  Co.  and  W.  A.  Hall  were  added 
as  plaintiffs  on  the  trial;  the  former  because  of  an  assign- 
ment to  him  by  the  insured,  and  the  latter  because  of  a  later 
assignment  to  him  from  Gage  &  Co. 

There  are  a  number  of  rival  claimants  for  the  fund.  The 
insured  made  the  following  assignments  under  the  Collec- 
tion Act  and  in  the  order  of  their  enumeration  herein: — 
To  the  Bank  of  Commerce,  February  27th,  1904;  to  Mc- 
Kinlay  &  Co.,  March  21st,  1904';  Nerlich  &  Co.,  oh  the  same 
date  as  that  to  McKinlay  and  to  Atkinson  Bros.,  April  26th, 
1904.  Notice  of  each  of  these  was  given  promptly  to  the  de- 
fendants. 

The  Bank,  on  December  17th,  1904,  re-assigned  their 
claim  under  the  assignment  to  it  to  the  insured  by  an  ordin- 
ary transfer  not  under  the  Collection  Act.     The  defendants 
had  prompt  notice  of  this  re-assignment.     The  insured  on 
January  5th,  1906,  made  an  assignment  to  Gage  &  Co.  al- 
ready referred  to,  and  on  May  14th,  1908,  he  made  another 
assignment  to  the  bank;  both  were  under  the  Collection  Act. 
Gage  &  Co.  by  an  ordinary  transfer  assigned  their  claim 
to  the  fund  to  H.  A.  Hall  in  October,  1907.     All  the  above 
transfers  had  reference  to  the  claim  for  loss  by  the  insured 
under  the  policy.     The  defendants  when  called  upon  by  the 
bank  to  settle  the  claim  for  loss,  refused  to  pay  more  than 
$792,  which  the  bank  would  have  accepted,  but  for  the  re- 
quest of  the  insured  that  it  should  re-assign  its  claim  upon 
the  defendants  to  him  so  as  to  enable  him  to  sue  for  the 
entire  loss.    The  bank  agreed  to  do  so  subject  to  this,  that 
the  insured  should  give  it  an  undertaking  that  he  would 
after  he  commenced  the  action  to  recover  the  loss,  assign 
to  the  bank  $792,  to  be  paid  out  of  the  moneys  recovered  in 
the  action.     This  was  agreed  to  and  was  formally  done  ac- 
cordingly.    The  insured's  solicitor,  under  his  client's  direc- 
tions, also  undertook  in  writing  to  pay  that  sum  to  the  bank 
out  of  moneys  recovered  in  the  action.     It  was  contended 
that  this  displaced  the  bank's  entire  claim  to  the  fund,  and 
gave  the  assignees  subsequent  to  the  assignment  to  the  bank, 
priority  over  it.     I   am  unable  to  accept  this  contention. 
The  arrangement  just  mentioned  preserved  to  the  bank  the 
right  to  $792  at  least  as  a  first  claim  upon  the  fund. 

The  re-assignment  and  the  bargain  as  to  the  $792  were 
coincident  and  formed  but  one  transaction  and  should  be 
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SO  regarded.  The  true  intent  of  that  bargain  must  be  ap- 
plied, and  from  it  it  is  evident  the  bank  intended  to  retain 
a  claim  upon  the  fund  to  the  amount  mentioned,  and  to 
make,  and  did  make,  the  insured  a  trustee  for  it.  To  that 
extent  at  least,  even  after  the  re-assignment,  it  possessed  an 
equity  to  that  sum  which  attached  to  the  money  in  question 
and  would  follow  it  no  matter  how  many  times  the  insured 
might  transfer  it  thereafter.  The  bank's  right  to  recover  the 
whole  loss  and  thereout  to  retain  enough  to  satisfy  its  judg- 
ment, was  undoubted  up  to  the  moment  the  re-assignment 
was  executed ;  its  right  to  the  balance  will  be  discus8e<l  later. 
The  circumstances  under,  or  purposes  for,  which  the  bank 
re-assigned  to  the  insured  were  not  disclosed  upon  the  first 
trial  of  this  action.  I  then  held,  and  there  is  nothing  in  the 
opinion  of  the  full  Court  to  militate  against  these  views, 
viz.,  that  the  assignment  to  the  bank  and  the  notice  to  the 
defendants  vested  in  the  bank,  speaking  generally,  the  exclu- 
sive right  to  sue  for  and  recover  the  loss;  that  McKinlay  & 
Co.,  who  held  the  second  assignment,  merely  stood  in  the 
shoes  of  the  insured  and  possessed  no  greater  right  than 
that  of  compelling  an  accounting  by  the  bank,  and  finally 
that  the  re-assignment  to  the  insured  vested  in  him  the  title 
and  rights  of  action  the  bank  then  held.  I  was  not  then 
discussing  the  point  which  arose  in  McCurdy  v.  McRae,  23 
N.  S.  K.  40,  but  merely  the  right  of  action  of  the  insured  un- 
der the  bank's  assignment  to  him.  According  to  the  opin- 
ion of  the  Court  in  Farlinger  v.  Ingraham,  ^  N.  S.  R.  476, 
the  bank's  position  was  this:  it  held  the  absolute  title  to  the 
insurance  money  to  satisfy,  first,  its  own  claim  and  the  bal- 
ance, if  any,  in  trust  for  those  beneficially  entitled  thereto. 

I  must  therefore  regard  the  bank  as  a  trustee  in  respect 
to  the  latter,  and  liable  to  account  to  them  at  least  up  to  the 
time  when  it  assigned  its  claim  to  the  insured.  For  present 
purposes  it  is  not  necessary  to  determine  whether  such 
liability  continued  afterwards  or  not.  Assuming,  however, 
for  the  sake  of  argument,  that  the  bank  could  by  a  transfer 
terminate  its  liability  to  account,  the  insured  necessarily  took 
the  title  the  bank  held  and  nothing  more,  and  took  it  subject 
to  all  the  equities  attaching  to  it  in  the  bank's  hands.  So 
much  appears  clear  from  section  19,  sub-section  5,  of  the 
Judicature  Act,  and  apart  from  that  by  operation  of  the 
principle  applied  in  Union  Bank  v.  Dickie,  which  followed 
Mangles  v.  Dixon  in  the  House  of  Lords  and  many  English 
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cases^  McKinlay  &  Co.,  Nerlich  &  Co.,  and  Atkinson  Bros., 
had  acquired  rights  against  this  fund  in  the  hands  of  the 
bank  before  the  bank  re-assigned  it;  these  continued  unim- 
paired notwithstanding  the  assignment  by  .the  bank  to  the 
insured,  and  no  subsequent  act  or  transfer  of  the  insured 
could  affect  or  displace  them;  neither  could  any  subsequent 
legal  proceeding  which  was  shewn  to  have  been  taken,  pre- 
judice or  extinguish  them. 

The  mere  right  of  action  to  recover  the  loss  in  a  case 
like  the  present  is  not  necessarily  the  test  for  determining  the 
right  to  retain  it  for  the  use  of  the  party  recovering,  or 
for  the  use  of  the  bank  beyond  the  $792,  or  for  Gage  &  Co., 
or  their  assignee,  W.  A.  Hall.  I  am  strongly  of  opinion 
that  the  assignment  by  the  bank  to  the  insured  gave  him  no 
power  or  control  over  the  fund  so  as  to  enable  him  to  give 
priority  to  Gage  &  Co.,  or  any  one  else,  over  those  who  ob- 
tained assignments  subsequent  to  the  first  one  to  the  bank, 
but  prior  to  the  re-assignment  to  him. 

It  remains  to  consider  whether  the  bank  has  done  any- 
thing which  limits  its  claim  in  the  first  instance  to  the  sum 
of  $792. 

It  was  contended  that  McKinlay  &  Co.  could  not  by 
reason  of  any  of  the  events  or  acts  subsequent  to  their  assign- 
ment acquire  a  greater  right  than  the  insured  had  upon 
the  fund  when  he  assigned  to  them,  which  was  to  receive 
the  surplus  after  the  bank^s  claim  was  paid;  and  that  some, 
one  was  entitled  to  receive  the  amount  due  on  the  bank^s 
judgment  before  McKinlays  received  anything.  The  an- 
swer depends  not  upon  the  effect  of  anything  done  by  the  in- 
sured, but  upon  the  things  done  by  the  bank  itself. 

The  bank  could  abandon  or  destroy  its  own  claim  wholly 
or  in  part,  independently  of  the  insured. 

The  bank  after  the  re-assignment  could  not  claim  from 
Hall  out  of  the  fund  more  than  $792 ;  he  then  held  the  entire 
title  subject  to  the  equities  which  properly  attached  to  the 
fund  when  it  vested  in  him  by  the  bank^s  transfer.  The  bank 
by  the  re-assignment  parted  with  all  its  title  to  the  fund, 
but  retained  through  the  insured  the  right  to  receive  a  por- 
tion only  of  what  was  due  upon  their  judgment  out  of  the 
chose  in  action  in  question,  the  effect  of  which  was  to  dis- 
place their  lien  upon  the  moneys  in  respect  to  j;he  balance  of 
their  judgment,  and  once  they  did  that  McKinlay  &  Co.  and 
the  other  assignees  who  become  such  prior  to  the  re-assign- 
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ment,  became  entitled  in  the  order  of  their  priority  to  rank 
next  after  the  pa}Tnent  of  the  $792.  The  judgment  of  the 
bank  beyond  that  sunx,  so  far  as  it  may  be  effective,  after 
what  has  been  done,  still  remains;  the  bank  has  done  noth- 
ing, I  assume,  to  impair  or  destroy  it,  although  its  claim 
upon  the  fund  beyond  the  $792  has  been  destroyed.  The 
bank  was  willing  to  accept  $792  from  the  defendants  in 
satisfaction  of  their  claim  upon  the  moneys  arising  from  the 
loss  under  the  policy.  The  bargain  made  with  the  insured 
showed  a  continuation  of  their  willingness  in  that  parti- 
cular and  their  intention  to  make  no  further  claim  upon  the 
fund. 

The  right  to  interest  was  not  discussed,  but  it  may  be 
together  with  the  dispositions  of  the  costs  when  the  order  is 
moved,  which  may  be  done  at  any  time  notwithstanding 
vacation,  upon  giving  me  a  few  days  notice  of  the  time  fixed 
or  agreed  upon  by  those  interested. 


mSW  BBTTNSWICE. 

Supreme  Court  in  Equity.  July  14th,  1908. 

EAKLE,  TRUSTEE,  ETC.,  OF  LAWTON  v.  TAWTON 

ET  AL. 

Will — Construction — Fund  for  Heirs — Period  of  Distribu- 
tion— Determination  of  Class — Discretion  of  Trustees. 

TV.  A.  Ewing,  for  the  plaintiff. 

A.  W.  Macrae,  J.  Roy  Campbell  and  K.  J.  Macrae,  for 
defendants. 

Barker,  C.J. : — Charles  Lawton  died  at  St.  John  on  the 
11th  February,  1899,  leaving  a  will  dated  February  28th, 
1898,  by  which  he  appointed  the  present  plaintiff  and  the 
late  L.  J.  Almon  executors  and  trustees  of  the  estate.  He 
disposed  of  his  property  as  follows:  "I  give,  devise  and  be- 
queath unto  my  executors,  hereinafter  named,  their  heirs, 
executors  and  administrators,  all  my  real  and  personal  estate, 
whatsoever  and  wheresoever  situate,  upon  trust,  to  pay  all 
my  just  debts  and  funeral  and  testamentary  expenses,  to  pay 
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from  time  to  time,  so  much  of  the  income  of  my  said  estate 
as  they,  in  their  discretion,  shall  see  fit,  towards  the  support, 
maintenance  and  education  of  the  children  of  my  nephews 
James  Clark  Lawton  and  Charles  Abbott  Lawton,  until  they 
shall  respectively  arrive  ^t  the  age  of  twenty-one  years,  and 
on  each  child  attaining  the  age  of  twenty-five  years,  to  pay 
to  such  child  what  they  consider  would  be  his  or  her  share 
in  my  said  estate,  dividing  the  same  equally  between  such 
children  living,  and  the  children  of  any  deceased  child  when 
such  payment  shall  be  made,  such  payment  to  be  per  stirpeS; 
and  not  per  capita,  and  the  children  of  any  deceased  child 
being  entitled  to  the  share  of  their  father  or  mother  as  the 
case  may  be,  and  their  respective  share  or  shares  being  trans- 
ferred to  their  respective  guardians."  At  the  time  of  Charles 
Lawton^s  death  his  nephew. James  Clark  Lawton  had  three 
children  living  —  Eliza  Edna,  Benjamin  and  Richard 
Woofendale.  His  nephew  Charles  Abbott  Lawton  at  the 
same  time  had  four  children  living — ^Alice,  William  Parker, 
Charles  Ealph  and  Herbert  Clarence.  All  of  these  seven 
children  were  then  under  age,  and  there  were  no  children 
of  a  deceased  child  in  either  family.  Charles  Ralph  Law- 
ton  died  March  23rd,  1904,  without  ever  having  been  mar- 
ried. On  the  19th  February,  1906,  some  seven  years  after 
the  testator's  death,  another  child — the  defendant  Van- 
dyke Lawton — was  born  to  James  Clarke  Lawton.  Alice 
Lawton  attained  the  age  of  25  years  on  the  29th  January, 
1908,  and  has  therefore  become  entitled  to  be  paid  what 
the  trustees  consider  her  shaTe  in  the  terms  of  the  will. 
In  determining  that  two  questions  have  arisen,  and  are  now 
stated  for  the  opinion  of  this  Court.  First,  is  the  property 
to  be  divided  into  two  equal  parts  and  one  half  to  be  dis- 
tributed among  the  children  of  the  one  nephew,  and  the 
other  among  the  children  of  the  other  nephew;  or  is  the 
whole  property  to  be  divided  equally  among  the  children  of 
both?  And  second,  is  Vandyke  Lawton  entitled  to  a  share, 
he  having  been  born  after  the  testator^s  death  but  before 
Alice  Lawton  attained  the  age  of  25  years,  she  having  been 
the  first  of  the  children  to  reach  that  age?  I  think  the 
intention  of  the  testator  as  clearlv  indicated  bv  the  will 
was  to  benefit  all  the  children  of  his  two  nephews  alike — 
first,  by  giving  them  all,  during  their  minority,  an  equal 
fight  to  such  amount  as  the  trustees  might,  in  their  discre- 
tion, think  proper  for  tlieir  support,  maintenance  and  educa- 
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tion;  and  in  the  second  place  by  making  an  equal  division 
of  the  corpus  amon^  the.  children  of  both  families.  There 
is  nothing  in  the  will  that  I  can  see  to  suggest  or  to  warrant 
any  different  construction.  Although  the  other  children 
are  not  entitled  to  be  paid  their  shares,  a  present  basis  of 
distribution  must  be  detennined  in  order  to  enable  the 
trustees  to  fix  the  amount  coming  to  Alice  Lawton,  and 
for  that  reason  it  is  necessary  to  ascertain  whether  Van- 
dyke Lawton  is  a  beneficiary  and  entitled  to  a  share  equally 
with  his  brothers  and  sisters  living  at  the  time  the  testator 
died,  tt^he  general  rule  as  laid  do\ni  in  Hawkins  on  Wills, 
75,  and  other  books  of  authority  is,  that  in  the  absence  of  a 
contrary  intention  appearing  on  the  face  of  the  will  itself, 
the  time  for  ascertaining  the  class  is  the  period  when  the  first 
of  the  class,  by  attaining  the  specified  age,  becomes  entitled  to 
receive  his  share,  and  those  who  come  into  esse  after'  that 
time  are  excluded:  Andrews  v.  Partington,  3  Brown,  Ch.  C. 
401 ;  In  re  Emmetts  Estate,  L.  E.  13  Ch.  D.  484. 

This  is  said  to  be  a  rule  of  convenience  in  reference  to 
which  Jessel,  M.R.,  in  the  case  just  cited  says :  "  There  has, 
however,  been  established  a  rule  of  convenience,  not  founded 
on  any  view  of  the  testator's  intention,  that  since  when  a 
child  wants  its  share  it  is  convenient  that  the  payment  of  the 
share  should  not  be  deferred,  it  shall  be  made  payable  by 
preventing  any  child  born  after  that  time  from  participating 
in  the  fund.  The  rule  is,  that,  so  soon  as  any  child  would, 
if  the  class  were  not  susceptible  of  increase,  be  entitled  to 
call  for  payment,  the  class  shall  become  incapable  of  being 
increased.  That  rule  of  convenience,  being  opposed  to  the 
intention,  is  not  to  be  applied  when  it  is  not  necessary, 
there  being  also  a  rule  that  you  let  in  all  who  are  born  up 
to  the  time  when  a  share  becomes  payable:"  Berkeley  v. 
Swinburne,  16  Sim.  275;  In  re  Wenmoth's  Estate,  L.  R.  37 
Ch.  D.  266. 

The  words  in  the  will  itself  are  certainly  not  happily 
selected,  and  their  meaning  is  not  free  from  doubt,  but  I 
should  read  them  as  fixing  the  time  of  payment  of  the  first 
share  as  the  time  for  determining  those  entitled  to  shares, 
and  that  such  persons  were  the  children  then  living  and  the 
children  of  a  deceased  child  who  were  to  take  per  stirpes 
and  not  per  capita.  I  cannot  give  any  other  reasonable 
meaning  to  the  words  "  when  such  payment  shall  be  made.'' 

I  shall  therefore  hold  that  Vandyke  Lawton  is  entitled 
to  share  as  one  of  the  nephew's  children,  and  there  will  be 
a  declaration  accordingly. 
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The  only  point  mentioned  at  the  argument  was  as  to  an 
increased  allowance  for  the  support  and'  education  of  some 
of  the  infant  children.  If  the  fund  is  to  remain  in  the 
hands  of  the  trustees  the  testator  has  placed  the  amount 
of  the  income  to  be  used  for  the  support  and  education  of 
the  infants  entirely  in  their  discretion,  and  it  is  not  usual 
for  this  Court  to  interfere  with  such  discretion  in  the 
absence  of  bad  faith:  Gisborne  v.  Gisbon^e,  L.  R.  2  A.  C. 
300. 

There  is  a  large  sum  to  the  credit  of  income  in  the 
hands  of  the  trustee  available  for  such  purposes.  I  have 
no  evidence  before  me  bearing  on  the  question  and  therefore 
nothing  on  which  to  proceed  if  it  were  a  matter  with  which 
this  Couirt  would  at  present  interfere. 

Declaration  as  to  Vandyke  Lawton  with  leave  reserved  to 
apply  for  further  directions. 


PBINCE  EDWABS  ISLAND. 

Supreme  Court.  August  6th,  1908. 

McLEAN  V.  INGS. 

Trespass  and  Trover — Verdict  for  Plaintiff  for  $1.60 — Costs 
— Certificate  against — Common  Law  Procedure  Act,  1873, 
sec.  S12. 

J.  J.  Johnston^  for  plaintiff. 

W.  S.  Stewart,  K.C.,  for  defendant. 

Fitzgerald,  J.: — This  was  a  suit  brought  to  recover 
$100  damages  by  reason  of  the  taking  by  the  defendant  of 
some  seaweed,  the  property  of  the  plaintiff. 

The  declaration  contains  two  counts,  one  in  trespass,  the 
other  in  trover. 

To  these  severally,  the  defendant  pleaded  not  guilty,  and 
that  the  goods  were  not  the  plaintiff's  as  alleged. 

The  jury  found  a  verdict  for  the  plaintiff  for  $1.60,  being 
the  price  of  two  loads  of  seaweed  taken  by  defendant. 

I  am  asked  to  certify  against  costs  under  sec.  312  of  the 
C.  L.  P.  Act. 
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Wright  V.  Hale,  30  L.  J.  Ex.  4  (6  H.  &  N.  227),  Saun- 
ders V.  Kirwan,  10  C.  B.  N.  S.  514,  30  L.  J.  C.  p.  351; 
Gooding  v.  Britnall,  31  L.  J.  C.  P.  5;  Danby  v.  Lamb,  11  C. 
B.  N.  S.  423;  3  L.  J.  C.  P.  17,  and  the  case  of  Robinson  v. 
Xelson,  decided  by  Mr.  Justice  Peters  in  1880,  2  H.  &  W. 
318,  are  the  only  cases  I  can  find  reported  having  reference 
to  this  section  (a  copy  of  sec.  34  of  the  Imperial  C.  L.  P.  Act 
of  1860,  23  &  24  Vict.  c.  12'6). 

These  authorities  shew  that  it  is  a  matter  in  which  the 
Judge  must  exercise  his  own  discretion;  but  that  the  statute 
gives  power  to  the  Judge  to  deprive  the  plaintiff  of  costs, 
provided  only  he  negatives  all  the  three  things  mentioned  in 
the  section,  not  one  or  two  of  them. 

The  Judge  must,  therefore,  certify  that  this  action  was 
not  really  brought  to  try  a  right  besides  the  mere  right  to 
recover  damages,  and  that  the  trespass  or  grievance  in  re- 
spect of  which  it  was  brought  was  not  both  wilful  and  malici- 
ous: Saunders  v.  Kirwan;  and  that  it  (this  action)  was  not 
fit  to  be  brought,  before  the  plaintiff  can  be  deprived  of  his 
costs:  Gooding  v.  Britnall. 

After  some  consideration,  I  have  decided  to  certify 
against  costs,  as  clearly  it  was  an  action  for  damages  only, 
though  the  title  to  the  property  taken  was  in  dispute, — ^no 
question  as  to  the  right  of  taking  seaweed  on  the  foreshore 
or  elsewhere  being  involved ;  and  I  cannot  say  that  the  taking 
of  this  seaweed  was  wilful  and  malicious,  though  it  may  have 
been  wilful.  Eliminating  these  two  elements,  it  does  not 
appear  to  me  that  a  suit  in  which  I  charged  the  jury  that  the 
value  of  the  seaweed  taken,  according  to  the  evidence,  could 
not  exceed  some  seven  or  eight  dollars;  and  an  intelligent 
Jury  found  that  only  two  loads  pf  seaweed,  the  property  of  the 
plaintiff,  had  been  taken  by  the  defendant,  of  the  value  of 
one  dollar  and  sixty  cents,  is  a  fit  suit  to  be  brought  in  this 
Court. 

I  have  therefore  made  the  certificate  on  the  record  as  re- 
quired by  the  Act  certifying  against  costs. 
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PBIirCE  EDWABS  ISLANI). 

Court  of  Chancery.  August  6th,  1908. 

W.  F.  H.  CAKVELL  v.  W.  H.  AITKEN,  P.  P.  CAKVELL 

AND  J.  A.  MESSERVY. 

Executors  and  Trustees  —  Partners  —  Assets  Employed  in 
Trade — Action  by  Cestui  que  Trust  for  Account  of  Pro- 
fits— Debt  not  Called  in  by  Executor — Payment  of  In- 
terest— Election — A  cquiescence, 

Neil  McQuarrie,  K.C.,  for  complainant. 

F.  L  Haszard,  K.C.,  D.  C.  McLeod,  K.C.,  and  W.  E. 
Bentley,  for  defendant  W.  H.  Aitken. 

W.  A.  0.  Morson,  K.C.,  for  defendant  F.  P.  Carvell. 

A.  B.  Warburton,  K.C.,  for  defendant  J.  A.  Messervy. 

Fitzgerald,  V.C.  : — Shortly,  this  bill  is  filed  asking  that 
the  profits  of  the  firm  of  Carvell  Bros,  on  fifty-two  thousand 
dollars  held  by  them  for  the  estate  of  the  late  J.  S.  Carvell 
be  accounted  for  to  the  complainant,  between  the  years  1898 
and  1905. 

This  sum  of  $52,000  was  the  amount  for  which  the  late 
J.  S.  Carvell  sold  his  interest  in  the  firm  to  his  co-partners. 

In  an  agreement  dated  the  third  day  of  June,  1893,  the 
terms  of  such  sale  are  set  forth,  viz.,  that  the  said  J.  S.  Car- 
veil  agreed  to  allow  the  said  sum  to  remain  in  the  hands  of 
the  new  firm  thei\  constituted  on  his  withdrawal,  for  a  period 
of  five  years  at  seven  per  cent. 

It  being  further  agreed  that  in  the  event  of  the  dissolu- 
tion of  the  firm  before  such  five  years  then  the  said  J.  S. 
Carvell,  his  executors  or  administrators,  should  be  entitled 
to  payment  on  such  dissolution. 

This  agreement  was  signed  as  well  by  J.  S.  Carvell  as  by 
all  the  remaining  members  of  the  firm,  then  consisting  of 
Louis  Carvell,  W.  H.  Aitken,  F.  P.  Carvell  and  J.  A.  Mes- 
servy. 

In  the  following  year  J.  S.  Carvell  died,  and  by  his  will 
appointed  two  of  the  defendants,  W.  H.  Aitken  and  F.  P. 
Carvell  (testator^s  son),  both  then  continuing  members  of 
the  firm  of  Carvell  Bros.,  trustees  and  executors  of  his  will. 
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along  with  his  other  son,  W.  F.  ffi  Carvell  (the  complainant 
here),  but  not  a  member  of  the  firm. 

The  will,  referring  to  this  money  as  "money  belonging 
to  me  now  held  by  or  owing  to  me  from  the  firm  of  Carvell 
Bros.,^'  devised  it  with  all  testator's  residuary,  real  and  per- 
sonal property,  to  the  said  W.  F.  H.  Carvell,  F.  P.  Carvell 
and  W.  H.  Aitken  upon  certain  trusts  to  sell,  call  in  and  con- 
vert the  same  into  money,  and  for  the  investment  and  pay- 
ment out  thereof  (the  said  W.  F.  H.  Carvell  and  F.  P.  Car- 
veil  being  present  beneficiaries  of  a  part  thereof,  and  resi- 
duary legatees  of  the  whole  thereof),  provision  being  con- 
tained therein  that  notwithstanding  the  dissolution  men- 
tioned in  the  agreement,  if  the  business  be  continued  by  a 
new  firm  of  which  W.  H.  Aitken  and  testator's  soil,  F.  P. 
Carvell,  should  be  members,  then  the  trustees  might  continue 
the  said  fifty-two  thousand  dollars,  or  any  part  thereof,  in 
the  firm  until  the  Ist  February,  1898,  and  a  further  provi- 
sion relieving  the  trustees  from  all  liability  by  reason  of  the 
money  remaining  in  such  business  and  fiv..i  all  accounta- 
bility for  profits  in  the  business  by  those  trustees  who  were 
also  members  of  the  firm. 

The  fund  remained  in  the  firm  until  its  dissolution  on 
the  31st  January,  1905,  and  interest  was  duly  paid  yearly  to 
the  estate  of  seven  per  cent,  until  1901,  and  at  six  per  cent, 
after  that  date. 

On  the  twentieth  day  of  April,  1905,  an  order  of  the 
Court  of  Chancery  appointed  J.  A.  Messervy  a  trustee  in 
the  place  of  W.  H.  Aitken  resigned,  and  on  the  twenty-eighth 
day  of  the  same  month  W.  H.  Aitken,  F.  P.  Carvell,  and  W. 
F.  H.' Carvell  paid  over  the  fund  and  accrued  interest  then 
due  to  the  then  trustees,  F.  P.  Carvell,  W.  F.  H.  Carvell  and 
J.  A.  Messervy,  and  receipts  and  releases  under  seal  were 
then  executed  by  such  former  trustees  to  the  firm  of  Carvell 
Bros.,  and  by  such  latter  trustees  to  their  predecessors  for  the 
amount  of  such  fund,  viz.,  $52,000. 

We  have  here  therefore  a  sale  by  the  chief  partner  in  a 
prosperous  firm  of  his  interest  therein  for  a  specified  sum  to 
the  remaining  partners  with  a  time  fixed  for  payment;  thefte- 
after  death  of  such  chief  partner  and  the  appointment  of  two 
of  these  partners  trustees  and  executors,  with  defined  trusts 
in  relation  to  such  money;  an  evident  intent  and  desire  of 
all  parties  to  preserve  the  partnership  business;  a  failure  on 
the  part  of  the  trustees  to  enforce  payment  of  such  purchase 
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money  when  due,  and  a  yearly  payment  of  interest  by  the 
firm  to  the  trustees  so  long  as  it  remained  unpaid. 

Under  such  circumstances  can  the  complainant  now  ask 
for  an  account  of  the  profits  of  the  firm  within  the  time 
mentioned,  with  a  view  of  participating  in  them,  or  so  much 
thereof  as  were  earned  by  the  $52,000? 

I  am  of  opinion  that  he  cannot;  and  that  the  relation 
between  the  trustees  and  surviving  partners  being  that  of 
creditors  and  debtors  in  relation  to  a  debt  created  by  the 
testator  himself,  and  by  whose  subsequent  will  some  of  the 
parties  to  this  debt  were  made  trustees  of  his  estate,  is  not 
such  as  brings  them  (the  trustees)  within  the  rule  that  trus- 
tees cannot  without  breach  of  trust  sell  out,  or  call  in  trust 
moneys,  and  embark  them  in  any  trade  or  speculation,  and 
without  being  answerable  for  all  profits  made  by  reason  of 
stich  breach. 

In  Vyse  v.  Foster,  L.  K.  8  Ch.  309  and  7  H.  L.  318,  the 
Court  had  before  it  a  contract  of  sale  of  the  interest  in  the 
business  of  a  deceased  partner  by  those  partners  who  might 
survive  him.  "  A  clear  and  absolute  contract  for  purchase," 
as  Lord  Chancellor  Cairns  terms  it,  complete  and  binding 
on  all  the  parties,  whereby  such  surviving  partners  became 
mere  debtors  (one  of  them  being  an  executor  of  the  deceased 
partner)  to  the  testator's  estate  for  the  purchase  money. 
A  contract  in  which,  as  Lord  Selbome  puts  it,  there  existed 
the  relation  of  debtor  and  creditor  as  fully  with  respect  to 
the  one  partner  who  was  executor,  as  with  the  others  who 
were  not,  "a  debt  due  from  an  executor  and  strangers  to 
the  executorship  under  a  contract  made  by  the  testator  him- 
self," with  an  appointed  time  for  payment,  bearing  five  per 
cent,  interest. 

The  sole  question  in  that  case  was,  ^*  Did  the  delay  in  call- 
ing in  this  debt  due  to  the  testator  from  a  firm  of  which 
some  of  the  executors  were  members  give  a  devisee  of  such  de- 
ceased partner  a  right  to  share  in  the  profits  of  the  business, 
the  will  of  such  deceased  partner  directing  a  different  dit 
position  of  this  debt? 

When  the  case  was  before  the  Lords  Justices  of  Appeal, 
Lord  Justice  James,  in  giving  the  judgment  of  the  Court, 
said :  "  We  are  not  able  to  concur  with  the  Vice-Chancelloi 
in  thinking  that  this  case  is  governed  by  any  of  the  familiar 
cases  to  which  he  has  referred.  We  have  found  no  case  at 
all  similar  to  it.    It  is  not  the  case  of  a  trustee  committing 
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a  direct  and  positive  breach  of  trust  by  selling  out  or  calling 
in  trust  moneys  for  the  purpose  of  embarking  them,  or  by 
actually  embarking  trust  moneys  in  his  hands  in  any  trade 
or  speculation.  It  is  merely  the  case  of  a  body  of  executors 
not  calling  in  from  a  body  of  traders,  there  being  a  common 
member  of  both  bodies,  that  which  was  a  legal  debt  to  the 
testator  and  which  was,  by  the  operation  ot  the  will,  con- 
Verted  into  an  equitable  debt,  but  still  a  debt  to  his  estate. 

"  Is  the  mere  fact  of  the  union  of  the  three  characters — 
debtor,  executor  and  trader — in  the  same  person  sufficient  to 
entitle  the  estate  to  an  investigation  into  the  trader^s  own 
business  because  there  has  been  some  delay  or  great  delay 
m  paying  off  the  debt?  We  have  found  no  case  in  which 
this  has  been  laid  down,  even  in  the  case  of  a  sole  executor, 
sole  debtor,  sole  trader.  There  have  been  hundreds,  pro- 
bably thousands,  of  cases  in  which  traders  have  been  execu- 
tors and  in  which,  on  taking  their  accounts,  balances,  and 
large  balances,  have  been  found  due  from  them;  but  in  no 
case,  so  far  as  we  are  aware,  has  it  ever  been  held  that 
where  there  has  been  no  active  breach  of  trust  in  the  getting 
or  in  selling  out  trust  assets,  but  where  there  has  been  a  mere 
balance  on  tlie  account  of  receipts— ^legitimate  receipts — and 
payments,  the  omission  to  invest  the  balance  has  made  the 
executor  liable  to  account  for  the  profits  of  his  own  trade. 
But  this  case  is  far  stronger  than  the  case  we  have  sug- 
gested; and  if  the  rule  as  to  profits  were  to  apply  to  it,  it 
would  be  difficult,  if  not  impossible,  to  exclude  from  its  appli- 
cation cases  where  it  would  shock  the  common  feelings  of 
mankind." 

I  would  also  quote  his  words  concluding  his  judgment : — 
^'  The  debtors  were  a  solvent  and  most  prosperous  firm; 
the  money  of  the  plaintiff  was  left  outstanding,  just  as  the 
trustees  left  their  own  accumulated  savings  to  an  immense 
amount,  on  the  same  security  and  the  same  terms;  and  we 
are  satisfied  that  the  trustees  acted  in  the  most  perfect  good 
faith  and  in  the  well  warranted  belief  that,  in  omitting  to 
call  in  the  plaintiff's  money,  they  were  doing  what  she,  if 
she  were  of  full  age,  would  have  been  only  too  glad  that  she 
should  do." 

And  the  Court  held  that  under  such  circumstances  the 
technical  breach  of  trust  of  allowing  trust  money  due  and 
payable  to  remain  outstanding  on  the  personal  security  of 
persons  engaged  in  trade,  some  of  the  executors  being  en- 
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gaged  in  such  trade  as  partners,  and  having  the  use  of  the 
money  so  left,  did  not  give  the  complainant  a  right  to  shara 
in  the  profits  of  such  trade  or  business. 

This  judgment  was  upheld  on  appeal  in  the  rfouse  of 
Lords.  But  it  is  contended  that  the  grounds  of  their  Lord- 
ship's decision  makes  this  almost  par^^lel  case  with  the  one 
before  me  not  applicable  here. 

Lord  Selborne,  as  I  understand  the  judgment  of  that 
House,  sums  up  the  ground  of  its  decision  in  the  following 
language : — 

"  The  question,  therefore,  really  is  whether  from  me^e 
delay  under  the  circumstances  of  this  case,  in  the  payment 
of  the  debt,  your  Lordships  can  infer  a  new  contract  of  for- 
hea'ranco  equivalent  to  an  agreement  to  lend  the  money  de 
novo,  as  if  it  had  been  paid  to  the  executors  and  then  lent 
back  again. 

"I  quite  agree  with  what  has  been  said  by  my  noble  r 
and  learned  friend  on  the  woolsack,  that  from  mere  delay 
in  payment  under  the  circumstances  of  such  a  joint  debt  as 
this,  due  from  an  executor  and  strangers  to  the  executor- 
ship under  a  contract  made  by  the  testator  himself,  you 
ought  not  to  draw  any  such  inference.^' 

I  see  no  further  distinction  than  this  between  the  two 
judgments,  one,  that  there  being  a  technical  breach  of  trust, 
the  mere  fact  of  delay  in  calling  in  a  debt  existing  under 
such  a  contract,  did  not  render  an  executor  liable  to  account 
for  the  profits  of  his  own  trade ;  the  other,  that  time  was  not 
the  essence  of  such  a  contract  with  its  manifest  intent  that 
the  partner's  share  was  taken  for  the  purpose  of  continuing 
the  business  of  the  surviving  pairtners,  and  that  mere  delay 
in  payment  did  not  infer  such  a  dealing  de  novo  with  the 
funds  as  would  bring  it  within  the  principles  enunciated  in 
Piety  V.  Stace,  4  Yes.  620  or,  Docker  v.  Somes,  2  My.  & 
K.  655,  and  so  entitle  the  complainant  to  profits. 

There  appears  to  me  no  difference  in  principle.  Both 
are  governed  by  the  fact  that  there  existed  a  contract  made 
by  the  testator,  as  opposed  to  a  dealing  by  the  executor  him- 
self with  the  moneys  held  in  trust  by  him ;  which  is  the  like 
crucial  feature  in  the  case  before  me. 

But  supposing  a  difference — the  reasons  given  by  the 
Lord  Justices  in  appeal  so  closely  apply  here  that  I  nee^ 
not  again  refer  to  them ;  and  the  reasons  given  in  the  House 
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of  Lords  must  as  clearly  be  applicable,  for  there  can  be  no 
doubt  as  to  the  similarity  of  the  contract  there  and  the  con- 
tract here,  and  that  the  will  there  and  the  will  here  order 
a  different  disposition  of  the  funds,  and  that  there  is  the  like 
position  of  the  parties  in  relation  to  the  trust  fund,  and  that 
equally  here,  as  there,  the  sale  by  the  chief  partner  in  the 
business  was  made  to  his  surviving  or  remaining  partners 
that  the  business  might  be  preserved. 

In  the  words  of  the  Lord  Chancellor,  I  can  say  here  as  he 
said  in  that  case,  that  I  think  it  is  a  just  inference  from  the 
evidence  in  this  case  that  it  was  highly  convenient  for  the 
remaining  partners  that  this  payment  should  not  have  been 
made  at  the  time  stipulated,  and  that  I  cannot  but  draw  the 
conclusion  from  the  facts  that  it  was  also  for  the  real  interest 
of  all  the  cestuis  que  trustent  that  payment  should  not  be 
forced  at  the  day  actually  stipulated  far'. 

I  have  no  hesitation  in  holding  that  the  same  delay  in 
payment  here  gives  the  complainant  no  right  to  share  in  the 
profits  of  Car  veil  Brothers. 

I  have  little  more  to  add.  It  is  admitted  that  the  inter- 
est paid  was  fair  and  reasonable,  larger  probably  than  could 
have  safely  been  obtained  between  the  years  1898  and  1905. 
I  refer  now  to  the  charge  in  the  bill  which  states  that  W. 
H,  Aitken,  F.  P.  Carvell  and  J.  A.  Messervy  by  pretence 
and  collusion  retained  in  the  hands  of  Carvell  Bros,  out  of 
said  trust  funds  $5,300,  and  appropriated  it  towards  an 
alleged  claim  of  Carvell  Bros,  against  the  complainant, 
witliout  his  consent,  etc. 

That  is  a  question  of  fact,  and  upon  which  the  cora- 
])lainant  should  leave  the  Court  in  no  doubt,  before  asking 
for  a  finding  thereon.  I  need  only  say  that  there  has  been 
no  evidence  given  before  me  which  would  justify  me  in  find- 
ing such  a  charge  to  be  true. 

I  have  not  referred  to  the  many  other  points  raised  in 
this  case,  among  others,  the  concurrence  of  the  parties,  and 
the  releases  and  discharges  executed  under  seal ;  for  though  I 
do  not  conceive  that  either  F.  P.  Carvell  or  the  complainant 
W.  F.  H.  Carvell,  after  their  actual  acquiescence  and  con- 
currence, as  two  of  tlic  three  trustees  of  their  father's  estate, 
in  extending  tlie  time  for  payment  under  the  agreement  of 
the  3rd  of  June,  1893,  could  now  be  otherwise  than  estopped 
in  complaining  of  sucii  a  breach  of  trust,  more  especially 
after  payment  and  receipt  in  full  of  the  fund  and  of  the 
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interest  tliereon  from  the  year  1893  until  the  year  1905, 
and  the  dissolution  of  the  firm  and  the  settlement  with  and 
payment  of  the  several  interests  in  the  partnership  to  its 
retiring  members  (among  them  being  P.  P.  Carvell)  on  the 
basis  of  such  a  dealing  with  the  fund:  Chillingworth  v. 
Chambers,  1896,  1  Ch.  685;  Powell  v.  Hulkes,  33  Ch.  Div. 
552,  as  1  do  not  think  it  necessary  to  go  fully  into  that 
brancli  of  the  case. 

It  would  be  difficult,  I  think,  to  suggest  a  case  where 
failure  to  apply  such  an  unquestionable  equitable  estoppel 
would  in  the  language  of  L.  J.  James  "  more  shock  the  com- 
mon feelings  of  mankind.'' 

The  bill  will  be  dismissed  with  costs. 


PEINCE  EDWAED  ISLAND. 

Court  of  Chancery.  August  6th,  1908. 

HUESTIS  AND  others  v.  DUKANT  and  others. 

Partition  of  Land — Disputed  Title — Bona  Fides  of  Defend- 
ant's Claim  of  Title — Condition  in  Will  —  Forfeiture — 
Jurisdiction  of  Court  of  Chancery  to  find  as  to  Title. 

D.  C.  McLeod,  K.C.,  and  W.  E.  Bentley,  for  complainant. 
Neil  McQuarrie,  K.C.,  for  defendant  Du'rant. 

Fitzgerald,  V.C.  : — We  are  hero  proceeding  under  the 
authority  of  the  Court  of  Equity  to  decree  a  paiitition 
among  those  interested  in  certain  lands  and  premises,  a 
jurisdiction  not  created  l)y  the  Stat.  59  Vic.  cap.  7,  which 
only  gives  to  the  Court  power  to  sell  and  distribute  the 
proceeds  when  such  distribution  would  be  more  beneficial 
to  the  parties  interested  than  a  division  of  the  property,  but 
inherent  in  the  Court  under  its  general  authority. 

In  every  suit  for  partition  the  complainants  must  prove 
their  title  to  the  undivided  part  of  the  property  they  seek 
to  have  divided,  and  the  question  has  occasionally  arisen, 
when  either  there  has  been  failure  of  such  proof,  or  there 
i^.  a  contestation  of  title,  what  course  should  the  Court 
pursue.     I   speak,   of   course,   without   reference   to   Lord 
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Holts'  Act  (25  &  2G  Vic.  c.  42),  for  that  statute  has  not 
been  enacted  here.  A  short  'review  of  some  of  these  cases 
will,  1  think,  assist  in  coming  to  a  conclusion  as  to  when 
this  Court  will  determine  the  question  of  title,  and  when 
it  will  send  the  parties  to  a  Court  of  Common  Law  to  have 
it  detcnnined  there. 

In  the  Bishop  of  p]ly  v.  Kenrick,  Bunbury  322,  decided 
in  1732,  it  was  intimated  that  a  Court  of  Equity  would  not 
grant  a  commission  to  set  forth  lands,  the  particulars  of 
which  the  plaintiff  did  not  know,  and  defendant  denied  that 
he  had  any  lands  in  possession  belonging  to  the  plaintiff. 

In  Cartwright  v.  Pultney,  2  Atk.  380,  decided  some  ten 
\ears  afterwards,  Lord  Chancellor  Hardwicke  said,  giving 
it  as  a  reason  that  the  plaintiff  must  shew  a  title  in  himself, 
''  Here  the  reason  is  because  conveyances  are  directed 
und  not  a  partition  only,  which  make  it  discretionary  in 
this  Court,  where  plaintiff  has  a  legal  title,  they  will  grant 
a  partition  or  not:  and  when  there  are  suspicious  circum- 
stances in  the  plaintiff's  title,  the  Comt  will  leave  him  to 
law." 

And  on  a  supplemental  bill  filed  setting  forth  a  title 
free  from  such  suspicions,  time  was  given  plaintiff  to  make 
out  such  title. 

In  Parker  v.  Gerard,  Ambler  p.  236,  on  a  bill  in  1754 
for  partition  in  the  Rolls  Court,  the  Master  of  the  Rolls 
said  that  such  a  bill  was  a  matter  of  right,  and  there  was 
no  instance  in  not  succeeding  on  it,  but  where  there  is  not 
proof  of  title  in  plaintiff — citing  with  approval  the  above 
case  of  Cartwright  v.  Pultney,  where  Court  gave  leave  and 
time  for  plaintiff  to  make  out  his  title. 

In  Agar  v.  Fairfax,  17  Ves.  533,  decided  in  1810  on 
appeal  from  the  Rolls  Court,  the  Lord  Chancellor,  after 
referring  to  partition  at  common  law,  said:  "That  is  at- 
tended with  so  much  difficulty  that  by  analogy  to  the  juris- 
diction of  a  Court  of  Equity  in  the  case  of  dower,  a  partition 
may  be  obtained  by  bill.  The  plaintiff  must  however  state 
upon  the  record  his  own  title  and  the  titles  of  the  defendants : 
and  with  the  view  to  enable  the  plaintiff  to  obtain  a  judg- 
ment for  partition  the  Court  will  direct  inquiries  to  ascertain 
who  are  together  with  him  entitled  to  the  whole  subject." 

In  Barring  v.  Xash,  1  Yes.  &  Beames  551,  decided  some 
three  years  afterwards  on  a  bill  for  partition,  it  was  held 
by  the  Vice-Chancellor  that  Courts  of  Equity  have  concur 
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rent  jurisdiction  with  Courts  of  Law,  more  convenient  where 
the  interest  is  much  divided,  and  that  though,  if  the  plain- 
tiff's title  is  clear,  he  may  demand  a  commission  as  a  matter 
of  right,  yet  if  his  title  is  suspicious  the  Court  may  exercise 
its  discretion  and  leave  him  to  his  remedy  at  law. 

Potter  V.  Waller,  2  De  Gex  &  S.  410,  decided  in  1848. 
was  a  suit  originally  purporting  to  be  a  suit  for  partition, 
afterwards  amended  by  adding  an  alternative  prayer  for  a 
declaration  that  the  plaintiff  was  entitled  to  the  moiety 
claimed  by  the  defendant,  and  afterwards  re-amended — omit- 
ting the  prayer  for  a  partition.  In  it  the  only  question  de- 
cided was  that  defendants  were  bound  to  answer  on  discovery 
whether  they  had  made  certain  alleged  representations  as  to 
their  title. 

Its  only  applicability  here  rests  on  the  remark  of  the 
A'ice-Chancellor,  when  it  was  urged  that  the  plaintiff  was 
entitled  to  have  an  inquiry  as  to  the  defendant's  interest, 
who  is  reported  to  have  said: — 

"  Xot  as  a  matter  of  course,  I  have  heard  two  Judges 
at  least  say  that  a  bill  .for  partition  cannot  be  made  the 
means  of  trying  a  disputed  title." 

From  the  amendments  made  it  would  appear  that  parti- 
tion was  not  the  real  object  of  the  bill  in  that  case.  In  Bol- 
ton V.  Bolton,  decided  in  18(58,  and  as  cited  in  a  foot  note 
in  L.  R.  7  Eq.  298,  Vice-Chancellor  Stuart  held,  as  the 
plaintiff  claimed  under  one  will,  and  the  contesting  defend- 
ant under  another,  to  retain  the  bill  in  his  Court  for  a  year 
with  liberty  to  the  plaintiff  to  ])ring  his  action.  The  Court 
of  Appeal  sustained  that  finding  on  tlie  ground  that  the 
defendant  was  in  possession ;  remarking,  that  they  would 
give  the  case  much  more  consideration  if  the  plaintiff  and 
defendant  were  claiming  under  the  same  instrument,  and 
there  was  nothing  to  be  decided  between  them  but  a  question 
upon  its  construction. 

In  Slade  v.  Barlow,  reported  in  the  same  volume  of  the 
Law  Reports,  p.  296,  the  V.  C.  followed  Bolton  v.  Bolton, 
seeing  that  the  real  object  of  the  suit  was  to  recover  posses- 
sion under  a  legal  title. 

In  Giffard  v.  Williams,  L.  R.  8  Eq.  494,  decided  in  1869, 
T.  C.  Stewart  held  that  the  bill  being  primarily  and  mainly 
for  partition,  and  there  being  no  rule  that  a  bill  for  partition 
cannot  be  maintained  if  tho  defendant  denies  the  title,  and 
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the  title  is  purely  legal,  he  would  consider  the  queption  of 
title  raised  and  did  so,  finding  that  the  plaintiffs  had  proved 
their  title  clearly. 

On  appeal,  L.  R.  5  Ch.  546,  Lord  Hatherley  reversed  that 
decision,  saying  that  it  would  not  be  proper  for  the  Court 
under  colour  of  making  a  decree  for  partition,  in  fact  to  de- 
cide the  legal  right  to  this  land;  and  he  further  found  that 
the  evidence  was  not  in  their  Lordships*  opinion  conclusive, 
and  should  be  decided  by  a  jury. 

From  these  eases  it  is  not  easy  to  say  with  confidence 
when  this  Court  will  exercise  its  jurisdiction  (for  that  can- 
not be  doubted)  in  determining  the  question  of  title  when  it 
arises  in  a  partition  suit. 

It  will  be  conceded  however  that  the  question  of  title 
being  necessarily  before  the  Court  in  every  partition  suit, 
it  will  exercise  its  concurrent  jurisdiction  with  the  Common 
Law  Courts,  in  deciding  such  question  when  it  is  incidental 
to  the  partition  sought  to  be  made  before  it;  indeed  it  must 
do  so,  that  a  perfect  title  may  be  given  to  those  entitled 
on  a  division  or  to  the  purchaser  on  a  sale.  Further,  that 
it  will  hold  its  hand  and  leave  the  parties  to  their  common 
law  action  when  the  real  purpose  disclosed  is  not  partition 
but  adjudication  of  disputed  title. 

Between  these  two  admitted  positions  1  take  it  that 
the  authorities  I  have  quoted  would  indicate  that  when  pos- 
session is  not  out  of  the  plaintiff  and  when  it  is  a  question 
of  construction  merely,  both  parties  claiming  under  the  same 
instrument,  the  Court  will  to  avoid  multiplicity  of  suits 
determine  the  question  of  title  itself  under  its  concurrent 
jurisdiction. 

I  fail  to  see  how  it  can  do  otherwise,  if  it  is  to  determine 
on  the  bona   fides  of  the  defendant's  contention  of  title, 
'  which  it  assuredly  must  do  in  some  cases. 

This  leads  me  to  consider  the  facts  in  this  case  as  I 
gathered  them  on  the  argument  of  counsel,  and  from  the 
t3rpe-written  copy  of  the  evidence  which  it  was  agreed  1 
should  consider  as  taken  before  me. 

The  facts  are  not  materially  in  dispute. 

The  bill  was  filed  on  the  9th  day  of  October,  1906,  and 
I  heard  the  argument  on  the  24th  April  last. 

W.  B.  Tuplin  died  in  1874  possessed  of  a  leasehold  inte*- 
est  for  a  term  of  999  years  in  60  acres  of  land  at  Margate. 
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By  his  will,  dated  the  8th  November,  1872,  he  aevised  this 
land  to  his  grandson,  John  Torr  Tuplin,  and  to  his  mother, 
Maiy^Tuplin,  widow  of  his  son  John  Tuplin,  deceased,  sub- 
ject to  certain  bequests. 

The  will  thus  continuing:  "The  said  farm  or  tract  of 
land  and  mill  property  to  be  held  and  worked  jointly  and 
in  equal  proportions  by  Mary  Tuplm  and  John  Torr  Tuplin 
until  the  youngest  child  shall  become  of  age;  that  the  said 
Mary  Tuplin  and  John  Torr  Tuplin  shall  be  equally  bound 
to  provide  for  and  support  the  unmarried  children  of  Mary 
Tuplin  and  the  late  John  Tuplin  until  the  said  children 
shall  become  of  age,  marry  or  otherwise  leave  tlJfeir  home  of 
their  own  good  will,  after  which  time  such  children  shall 
cease  to  have  any  lien  or  claim  upon  the  said  Mary  Tuplin 
or  John  Torr  Tuplin,  and  it  is  my  intention  that  each  child 
shall  individually  cease  to  have  any  claim  upon  Mary  Tuplin 
and  John  Torr  Tuplin,  when  such  child  shall  become  of  age, 
marry  or  leave  her  home  of  her  own  goodwill,  and  it  is  fur- 
ther my  will  that  when  the  youngest  of  the  children  aforesaid 
shall  have  become  of  age,  or  all  the  children  provided  for 
according  to  the  foregoing  clause  of  this  will,  then  the  faTln 
or  tract  of  land  and  mill  property  before  described  shall  be- 
come the  property  of  my  grandson  John  Torr  Tuplin  afore- 
said subject  only  to  the  support  in  comfort  of  his  motRer 
Mary  Tuplin  aforesaid  during  her  natural  life,  or  as  long  as 
she  remain  the  widow  of  my  late  son  John  Tuplin,  but  that  if 
the  said  Mary  Tuplin  marry  again  she  shall  forfeit  all  inter- 
est or  claim  to  the  provisions  of  this  will,  and  I  further 
stipulate  that,  should  the  aforesaid  John  Torr  Tuplin  refuse 
or  neglect  to  comply  with  the  provisions  of  this  will  that  he 
shall  only  be  entitled  to  the  sum  of  eighty  dollars  ($80)  said 
eighty  dollars  being  a  lien  upon  and  payable  out  of  the  above 
described  property,  and  the  said  eighty  dollars  shall  consti- 
tute the  sole  and  only  interest  or  claim  of  said  John  Torr 
Tuplin  upon  the  provisions  of  this  will,  and  should  the  said 
John  Torr  Tuplin  refuse  to  comply  with  iTie  provisions  of 
this  will  or  die  without  issue,  the  property  as  before  described 
shall  vest  in  and  belong  to  the  mother  of  the  said  John  Torr 
Tuplin  (Mary  Tuplin  aforesaid),  subject  to  the  above  stipu- 
lation as  regards  the  children,  and  at  her  death  or  marriage 
shall  be  equally  divided  among  the  then  surviving  children." 

That  at  the  time  of  the  death  of  W.  B.  Tuplin  the  said 
Mary  Tuplin   with   her  children,   including  the  said  John 
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Torr  Tuplin,  was  living  on  this  sixty  acres;  that  John  Torr 
remained  for  about  four  years  on  this  farm,  leaving  it  in 
April,  1878;  that  while  there  he  looked  after  the  nkll  on 
the  farm,  and  helped  his  mother  generally,  but  getting  into 
debt  butchering,  and  into  further  trouble,  left  the  province 
and  has  ever  since  remained  absent  from  it. 

That  after  he  so  left,  his  mother  with  the  assistance  of 
her  daughters  lived  on  the  farm,  at  times  working  it  as  best 
they  could,  and  at  times  renting  it,  until  her  death  in  August, 
1906,  always  remaining  in  the  homestead,  though  according 
to  the  evidence  sometimes  having  a  hard  struggle  for  exist- 
ence. 

That  in  December,  1881,  Mary  Tuplin  and  her  children^ 
including  John  Torr  Tuplin,  sold  and  conveyed  to  John  C. 
Durant,  one  of  the  defendants,  tlie  mill  site  on  this  sixty 
acres. 

In  this  conveyance,  the  will  is  recited  thus  (after  reciting, 
inter  alia,  that  W.  B.  Tuplin  "died  possessed  of  Mills  and 
property  all  Margate):"  "And  whereas  the  said  W.  B. 
Tuplin  duly  made,  &c.,  his  will,  &c.,  thereby  devising  the 
said  lands  to  said  John  Torr  Tuplin  and  Mary  Tuplin  upon 
certain  conditions  as  set  out  in  said  will.  And  whereas  the 
said  will  provided  that  should  the  said  John  Torr  Tuplin 
refuse  to  comply  with  the  provisions  of  the  said  will  the 
said  property  hereinafter  described  shall  vest  in  and  belong 
to  the  said  Mary  E.  Tuplin  (subject  to  certain  stipulations), 
and  at  her  death  or  marrying  should  be  equally  divided 
iimong  the  then  surviving  or  remaining  children  of  the  said 
Mary  E.  Tuplin.  And  whereas  the  said  John  Torr  Tuplin 
has  abandoned  tlio  said  property,  and  has  neglected  and  re- 
fused to  comply  with  the  conditions  contained  in  such  will, 
and  has  thereby  forfeited  all  claim  and  interest  in  said  pro- 
})orty  so  far  as  the  same  is  derived  by  virtue  of  said  will." 

This  conveyance  is  signed  and  executed  by  John  Torr 
Tuplin  as  one  of  the  granting  parties. 

The  cr)nsideration  mentioned  in  this  deed  went  to  support 
tlie  family — John  Torr  getting  none  of  it. 

Mary  E.  Tuplin  thus  being  in  possession  of  the  sixty 
acres,  less  tlie  mill  site,  rented  it  to  the  said  John  C  Durant 
about  the  year  18S7,  he  taking  it  on  the  halves  for  awhile 
and  at  a  rental  of  ninety  dollars  ($90)  for  the  remaining 
])eriod.  He  occupied  as  such  tenant  and  paid  rent  to  Mary 
E.  Tuplin  until  her  death  in  1906.    After  this,  as  the  defend- 
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ant  Durant  states  in  his  evidence,  p.  62,  in  answer  to  this 
question  put  by  the  Court:  "Q.  Without  living  on  it,  you 
were  working  it?  A.  Yes,  I  got  the  crop  all  right,  the 
property  I  live  on  is  part  of  that  farm,  or  was  at  one  time." 

On  the  death  of  the  mother,  one  of  the  complainants, 
Hattie  Tuplin,  who  was  living  with  her  mother  on  the  home- 
stead, left  home  to  earn  her  living  in  the  United  States, 
leaving  th,e  house  locked  up,  and  in  her  possession  when 
this  suit  was  brought. 

On  the  11th  of  August,  1906  (twenty-eight  years  after 
he  had  "abandoned  the  property  and  neglected  and  refused 
to  comply  with  tlie  conditions  of  the  will,  thereby  forfeiting 
all  claim  and  interest  therein,''  as  he  himself  expressed  it 
in  the  recital  in  the  conveyance  referred  to),  John  Torr 
Tuplin  in  consideration  of  the  natural  love  and  affection 
which  he  bore  to  his  sister  Hannah  B.  Durant,  wife  of  John 
C.  Durant,  and  of  one  dollar,  granted  and  assigned  to  her 
all  and  singular  the  premises  comprised  in  and  devised  by 
the  last  will  of  the  late  W.  B.  Tuplin  to  the  said  John  Torr 
Tuplin,  bearing  date  the  eighth  day  of  November,  A.D.  187^. 
and  bounded  as  follows:  (here  follows  description  leaving 
out  the  mill  site). 

•  There  are  now  living  entitled,  as  claimed  in  the  bill  to 
partition,  the  said  unmarried  daughter,  Harriet  Evelyn  Tup- 
lin, and  her  married  sisters  Lucretia  Ann  Huestis,  the  said 
Hannah  B.  Durant,  Christian  R.  Hussey,  Teresa  G.  Wood- 
side,  Mary  Eliza  Leard,  Annetta  Jane  Proffitt,  Bertha  Maria 
Lea,  and  Julia  Sarah  McPhail,  all  of  whom  with  such  of 
their  husbands  as  are  living  are  mad?  partiv*  to  the  bill,  and 
against  all  of  whom,  excepting  the  said  Hannah  B.  Durant 
and  her  husband,  the  bill  has  been  taken  "pro  confesso." 

These  defendants  in  their  answer,  admitting  or  leav- 
ing to  proof  all  the  allegations  in  the  bill,  except  those  con- 
tained in  paragraph  nine,  in  answer  to  that,  admit  that  John 
Torr  Tuplin  lived  on  the  farm  for  only  four  years,  but  deny 
that  he  refused  to  work  it  jointly  with  his  mother  during  her 
natural  life;  and  allege  that  before  he  left  he  had  arranged 
for  working  it  in  his  absence,  and  left  the  province  the  better 
to  assist  in  so  working  it,  and  had  assisted  and  applied  his 
personal  earnings  and  other  moneys  for  that  purpose. 

I  can  find  nothing  in  the  evidence  to  support  this  de- 
fence. Indeed  no  one  can  read  it  through  without  being 
satisfied  that  it  is  untrue.     What  I  do  find  is  that  up  to  a 
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week  before  Hattie  Tuplin  went  away  the  defendant  or  his 
wife  had  offered  to  pay  one  hundred  dollars  to  each  of  the 
heirs  for  their  several  interests. 

Under  this  recital  of  facts  in  what  position  are  the  de- 
fendants? 

Durant  taking  a  lease  from  Mrs.  Tuplin  is  estopped  from 
denying  her  title,  and  he  must  first  restore  any  possession  he 
got  from  her  before  he  can  dispute  such  title.  And  her  title 
is  baped  on  John  Torr  Tuplin's  abandonment  of  his  interest 
under  the  wull. 

Durant's  wife  claiming  under  John  Torr  Tuplin,  is  also 
estopped,  as  by  deed  the  latter  had  unequivocally  abandoned 
and  declared  that  he  had  forfeited  all  interest  under  the 
will.  This  deed  can  therefore  onlv  convey  any  share  or  in- 
terest  John  Torr  Tuplin  had  as  one  of  the  heirs  at  law  of 
his  deceased  mother;  and,  as  appears  by  the  evidence  and 
letters  annexed,  John  Torr  Tuplin  intended  it  for  that  pur- 
pose and  for  no  other. 

The  defendant  Durant  is  therefore  not  in  possession  ex- 
cept as  a  tenant  of  the  predecessor  in  title  of  the  owners  seek- 
ing partition ;  and  his  wife  can  have  no  better  claim  than 
her  grantor,  viz.,  one  undivided  interest  in  the  premises,  as 
I  unhesitatingly  hold  that  his  deed  of  the  12th  December, 
1881,  forever  estops  John  Torr  Tuplin  from  claiming  title 
under  the  will,  even  if  his  proved  actual  abandonment  for 
twenty-eight  years  is  not  sufficient  to  forfeit  all  his  claim 
under  it. 

This  in  my  opinion  is  not  a  bona  fide  claim  of  title  as 
opposed  to  that  in  the  complaints.  Also,  it  arises  under  the 
one  instrument,  the  will  of  the  late  W.  B.  Tuplin,  the  effect 
of  which  is  set  at  rest  bv  the  declaration  under  seal  of  the 
devisee  himself,  John  Torr  Tuplin.  This  question  of  titio 
can  as  readily  be  settled  in  this  Court  as  in  a  Court  of 
Common  Law,  and  consequently  to  avoid  multiplicity  of  suits 
and  additional  costs,  which  some  of  the  parties  can  ill  bear, 
T  adjudicate  in  this  suit  upon  this  title  and  hold  that  the  de- 
fendants have  no  title  to  the  premises  save  under  the  same 
light  as  the  jomplainants  to  thi^  bill  and  that  there  mrst  be 
partition  accordingly. 

The  usual  order  for  sale  will  therefore  be  made,  and  if 
this  matter  stops  here,  T  will  settle  the  parties  entitled  and 
the  share  to  each  as  entitled,  abr)ut  which  there  may  be  some 
doubt.  ' 
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PRINCE  EBWAED  ISLAND. 

Court  of  Chaxcery.  August  6th,  1908. 

MUTCH  V.  MOFFATT  AND  OTHERS. 

Specific  Performance — Necessity  for  Allegation  in  BUI  that 
Contract  was  in  Writing — Demurrer — Statute  of  Frauds 
— Parties. 

Neil  McQuarrie,  K.C.,  and  W.  S.  Stewart,  K.C.,  for 
complainant. 

W.  E.  Bentlev  and  Gilbert  (laudet,  for  defendant 
Artenias  Moffatt. 

Fitzgerald,  V.-C.  : — ^This  is  a  demurrer  to  the  whole 
bill  on  the  ground  that  the  complainant's  bill  does  not  state 
the  facts  necessary  to  entitle  him  to  the  relief  prayed,  viz., 
ppecific  performance  of  an  agreement  concerning  the  sale 
of  lands.    Clauses  .3  and  4  of  tlie  bill  read  as  follows: — 

3.  "That  in  response  to  tlie  advertisement  calling  fo? 
such  tenders  the  said  Margaret  Archibald  tendered  or  offered 
in  writing  to  the  said  x\rtemas  Moffatt  the  sum  of  sixteen 
thousand  five  hundred  dollars  ($16,500)  for  the  purchase 
by  her  of  all  the  said  personal  property,  real  estate,  credits 
and  effects  free  from  encumbrances. 

4.  "  That  the  said  tender  of  the  said  Margaret  Archibald 
being  the  highest  of  all  those  which  were  offered  to  the  said 
Artemas  Moffatt  for  the  purchase  of  the  said  property,  wa?^ 
duly  accepted  by  the  said  Artemas  Moffatt.'' 

This  demurrer  is  filed  by  Artemas  Moffatt,  one  of  three 
defendants.  The  other  two  defendants  answer  to  the  bill, 
denying  that  such  acceptance  of  Margaret  Archibald's  offer 
was  made  in  writing. 

The  bill  contains  no  other  allegation  in  reference  to  the 
matter,  and  it  is  contended  that  those  contained  in  the 
clauses  quoted  amount  to  nothing  more  than  an  allegation  of 
a  verbal  agreement,  and  that  consecjuently  the  defendant  may 
avail  himself  of  the  Statute  of  Frauds  bv  war  of  demurrer. 

1  cannot  say  that  it  is  quite  clear  to  me  whether  the  de- 
murrer should  succeed  or  not.  The  books  of  Chancerv  Prac- 
tice,  Daniel  and  Lewis,  incline  to  the  rule  that  that  which 
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is  only  required  by  statute  to  be  in  writing,  need  not  be 
pleaded  to  be  in  writing,  though  it  must  be  proved  so ;  while 
on  the  other  hand  the  authorities,  Whitechurch  v.  Bevis,  2 
Bro.  V.  C^  559,  Redding  v.  Wilkes,  3  Bro.  C.  C.  401,  as 
approved  in  the  later  eases  of  Wood  v.  Midgley,  5  De  G.  M. 
&  G.  41,  and  Barkworth  v.  Young,  3  Jur.  N.  S.  34  (cases  in 
which  specific  performance  was  sought),  rest  the  matter 
upon  the  construction  of  the  words  used,  asking  the  question, 
do  the  statements  in  the  bill  clearly  show  that  the  complain- 
ant is  entitled  to  the  equitable  relief  prayed?  From  the 
language  used  is  it  sufficiently  apparent,  that  if  a  writing  is 
necessary  for  the  complainant  to  succeed,  that  such  writing 
exists  or  is  claimed  to  exist? 

All  these  cases  apply  to  the  practice  of  our  Court  as 
settled  in  our  statute  of  1849,  and  settle  the  practice  that 
this  defence  mav  be  made  by  demurrer. 

I  have  therefore  to  determine  this  demurrer  on  a  con- 
struction of  clauses  3  and  4  of  the  Bill. 

The  words  "  duly  accepted  "  might  reasonably  mean  ac- 
cepted as  by  law  required,  namely,  in  writing,  and  were  it  not 
that  in  the  preceding  clause  it  is  stated  that  the  tender  was 
"  in  writing,"  it  would  be  fair  in  a  matter  of  pleading  to 
hold  so.  The  change  of  language  only  throws  a  doubt  upon 
such  a  construction. 

In  this  case  the  issue,  writing  or  no  writing,  is  squarely 
raised  by  the  other  defendants  in  their  answer.  I  am  in  this 
position  therefore: — 

If  the  finding  on  such  issue  is  in  complainant's  favour  he 
would  probably  succeed;  and  no  injury  can  be  done  either 
party,  presuming,  as  I  must,  that  the  words  "  duly  accepted  " 
are  honestly  used,  by  allowing  the  trial  to  proceed  on  the  i 
statements  contained  in  the  bill,  provided  no  costs  be  paid 
if  it  be  found  that  the  words  are  a  mere  cover  of  a  weakness 
in  complainant's  case. 

On  the  other  ground  argued  on  this  demurrer,  viz.,  that 
there  are  improper  parties  with  conflicting  interests  joined 
as  complainants,  I  do  not  think  the  cases  cited  by  counsel 
for  the  demurrer  apply.  It  cannot  be  said  that  any  of  the 
parties  here  complainants  are  strangers  to  the  contract,  and 
here  the  person  having  the  equitable  interest,  seeking  to  en- 
force his  rights  joins  with  him  in  the  suit  the  person  having 
the  legal  interest,  that  she  may  be  bound  by  the  order  and 
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decrees  made  in  the  cause.     I  think  that  is  right,  and  re- 
quires no  lengthened  consideration  at  my  hands. 

I  will  consequently  overrule  the  demurrer,  the  costs  of 
such  overruling  to  be  costs  in  the  cause.  Johnasson  v.  Bon- 
hote,  2  Ch.  Div.  298. 


NOVA  SCOTIA. 

supreme  court. 
In  Chambers.  July  24th,  1908. 

DOMINION  COAL  CO  v.  BURCHELL. 

Pleading — Striking  out  Portion  of  Defence  as  False,  etc. — 

Costs — Practice. 

Application  to  set  aside  pleas  as  false. 

Graham,  E.J. : — ^This  is  an  application  to  strike  out  a 
portion  of  a  defence  as  false,  etc.  Part  has  already  been 
struck  out  on  another  ground.  It  is  assumed  that  there  still 
remains  an  allegation  that  the  defendant  did  not  receive 
the  cheques  in  question.  These  were  McKinnon  &  Moffatt's 
cheques,  given  for  flour  supplied  to  them  by  the  plaintiffs, 
but  unfortunately  made  payable  to  the  defendant  an  em- 
ployee of  the  plaintiffs,  and  as  is  alleged,  improperly  used  by 
him. 

The  plaintiffs  show  that  the  defendant  undoubtedly  re- 
ceived the  cheques  in  question,  but  in  these  applications  to  set 
aside  pleas  one  must  look  altogether  to  the  defendant's  affi- 
davits answering  the  plaintiffs  to  see  if  he  lias  any  defence. 
The  evidence  cannot  be  weighed.  I  have  read  over  the  affi- 
davit produced  by  him  and  I  can  find  nothing  which  would 
justify  a  trial  of  the  action.  After  a  criminal  trial  which 
no  doubt  involved  on  his  part  a  searching  investigation  to 
discover  if  possible  any  mistake  on  the  part  of  the  Crown, 
he  is  not  able  to  say  that  in  respect  to  any  one  cheque  there 
was  any  mistake  about  it.  He  says,  "  I  say  that  I  am  unable 
to  say  whether  I  received  any  of  them  or  not,  although  it  is 
probable  I  received  three  of  them.^*  Now  it  is  peculiar  that 
in  his  accounts  with  the  Bank  of  Montreal  there  are  items 
of  the  corresponding  dates  and  amounts  of  those  cheques, 
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which  tend  to  show  that  he  deposited  with  that  bank  to  the 
credit  of  his  own  private  account  two  cheques  and  the  pro- 
ceeds of  a  third.  And  this  it  is  no  doubt  which  makes  it 
probable  as  to  those  three.  Ag^in  he  says,  "  Whilst  it  is  quite 
probable  that  the  items  mentioned  in  the  statement  oJ  claim 
were  paid  by  Messrs.  McKinnon  &  Moffatt,  1  say  thti^  I  do 
not  know  whether  they  were  paid  to  myself  or  the  other 
clerks  and  employees  of  the  Dominion  Coal  Co.  in  the  gen- 
eral office  of  the  company,  and  the  diflferent  company  stores.'* 

But  the  stubs  of  the  cheques  in  JlcKinnon  &  Moffatt's 
cheque  book,  at  least  all  that  could  be  found,  are  all  against 
the  defendant,  and  Moffatt  swears  that  they  were  made  pay- 
able to  liis  order.  Such  a  statement  is  mere  evasion  on  the 
part  of  the  defendant,  and  irrelevant  because  some  of  the 
cheques  may  have  been  physically  handed  to  another  em- 
ployee. 

These  cheques  were  for  large  amounts,  averaging  $400  or 
$500,  18  of  them  in  all,  made  between  July  21st,  1903,  and 
October  31st,  1905.  Surely  if  the  defendant  did  not  receive 
them  or  the  proceeds  of  them  liis  memory  would  not  be  so 
much  in  blank  on  the  subject.  And"  if  the  pleading  is  false 
as  to  three  of  these  cheques,  there  is  authority  for  setting  it 
aside  because  he  could  have  admitted  as  to  thcbo  and  denied 
as  to  the  others. 

I  really  think  that  there  is  on  the  defendant's  own  show- 
ing nothing  to  try  and  the  defence  must  be  set  aside  with 
costs. 


NOVA  SCOTIA. 

supreme  court. 

July  28th,  1908. 

In  re  JAMES  LING. 
Ex  PARTK  JAMES  LING,  Jr. 

Mortgage  —  Ejectment  Action —  Judgment  —  Lapse  —  Ads  of 

Possess  ion — Ewec  u  lion — Costs. 

Application  for  funds  paid  into  Court. 

H.  Mellish,  K.C.,  W.  H.  Covert,  T.  R.  Robertson,  and 
F.  McDonald,  for  various  claimants. 
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Graham^  E.J. : — The  Josts,  who  had  a  mortgage  upon 
certain  land  of  James  Ling,  brought  an  action  of  ejectment 
against  him,  and  recovered  a  judgment  by  default  with  costs, 
he  not  having  appeared.  The  date  of  the  judgment  is  April 
14th,  1858.  No  step  was  ever  taken  upon  this  judgment 
except  to  register  it,  I  suppose,  in  order  to  secure  a  lien  for 
the  costs.  No  kind  of  execution  was  issued  upon  it,  it  was 
never  revived,  and  no  possession  of  the  land  was  ever  taken, 
under  it.  James  Ling  continued  to  remain  in  possession  of 
the  land  until  the  year  1879,  more  than  20  years  after  the 
date  of  the  judgment.  Then  he  went  to  live  with  his  son 
in  Glace  Bay,  where  he  died  in  1883.  The  actual  possession 
of  this  property  was  abandoned  after  he  moved  away. 

On  the  31st  day  of  December,  1864,  the  Josts  assigned 
the  judgment  in  ejectment  to  TJiomas  Ling,  his  son. 

Recently  the  Dominion  Coal  Company  expropriated  this 
land  and  paid  the  compensation  money  into  Court  under  the 
Mines  Act. 

The  contest  is  as  to  who  is  entitled  to  this  money,  the 
heirs  of  James  Ling,  or  the  assignee  of  the  judgment?  Of 
course  he  happens  to  be  an  heir  too. 

I  am  of  opinion  that  the  judgment  in  ejectment  after 
the  expiration  of  20  years  from  its  date  could  not  be  en- 
forced. It  was  dead  before  James  Ling  moved  from  the  land. 
I  find  as  a  fact  that  no*  possession  of  the  land  was  taken 
under  it,  and  I  can  discover  nothing  which  made  it  valid 
after  that  period. 

That  a  judgment  in  ejectment  required  to  be  revived  at 
common  law  I  refer  to  Bacon's  Abridgment,  Title  Execution^ 
H.  And  that  there  must  at  least  be  possession  under  it, 
if  no  habere  facias  possessionem  was  issued,  I  refer  to  Des- 
Barres  v.  Shey,  29  Law  Times,  N.  S.,  at  p.  594. 

In  consequence  of  a  statute  in  force,  Rev.  Statutes  1 
series,  c,  117,  somewhat  similar  to  7  George  2,  c.  20,  pro- 
viding in  certain  contingencies  for  a  sale  of  the  land  m  the 
ejectment  action  by  a  mortgagee,  I  suggested  at  the  hearing 
that  the  ejectment  action  might  still  be  considered  as  nend- 
ing,  but  there  was  nothing  in  the  suggestion.  Amis  v.  Lloyd, 
3  V.  &  B.  15;  Wilkinson  v.  Traxton,  Selwyn's  N.  P.  703; 
Hurst  V.  Clifton,  4  Ad.  &  Ell.  814. 

Then  as  to  the  possession  of  the  heirs  of  James  Ling. 
Assuming  after  James  Ling  moved  away,  that,  for  many 
years,  there  was  no  one  in  actual  possession,  the  possession 
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in  those  circumstances  must  be  deemed  to  have  been  in  those 
having  the  legal  title,  the  heirs  of  James  Ling,  and  there 
being  no  one  in  actual  possession  the  statute  was  not  running 
against  them. 

The  recent  acts  of  possession  under  a  deed  given  subse- 
quently to  November,  1907,  by  Thomas  Ling,  who,  as  I  said, 
is  one  of  the  heirs  to  James  Ling,  Jr.,  are  not  sufficient  to 
displace  the  legal  title  of  the  heirs  of  James  Ling. 

No  doubt  James  Ling,  junior,  will  be  entitled  under  his 
deed  to  participate  with  the  heirs  of  James  Ling  in  the  fund 
in  Court. 

The  fund  will  be  distributed  amongst  the  heirs  of  James 
Ling  and   their  assignees. 

The  costs  of  the  heirs  (one  bill)  will  be  paid  out  of  the 
fund;  also  the  costs  of  the  petition  and  application  for  the 
proceeds  of  James  Ling,  junior,  but  not  the  costs  of  the  con- 
test. 
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supreme  court. 

July  24th,  1908. 

jjVITTE  V.  SMITH. 

Will — Construction — Executors — Action  for  Account. 

Action  for  an  accounting  by  the  executors  of  the  last  will 
of  Bennett  Smith. 

H.  Mclnnes,  K.C.,  for  plaintiff. 

R.  E.  Harris,  K.C.,  W.  B.  A.  Ritchie,  K.C.,  W.  M. 
Christie,  K.C.,  and  T.  W.  Murphy,  for  various  interests. 

LoNGLEY,  J.: — This  is  an  action  arising  out  of  the  estate 
of  the  late  Bennett  Smith.  He  left  a  large  estate  valued 
at  over  $500,000  and  the  defendants  are  the  trustees  and 
executors  under  the  will.  The  plaintiffs  are  the  children  of 
John  M.  Smith,  a  son  and  executor  of  Bennett  Smith,  and 
they  ask  for  an  accounting  by  the  executors  and  trustees  of 
their  management  of  the  estate  and  also  for  their  removal 
from  office. 

Since  the  action  was  brought  and  defence  put  in  an  ar- 
rangement has  been  come  to  by  the  various  persons  interested 
in  the  estate,  but  this  can  scarcely  be  effective  unless  a  judi- 
cial interpretation  is  given  to  the  word  "  issue  "  in  the  resid- 
uary clause  of  the  will,  which  reads  as  follows: — 

"  Ninet^nth : — All  the  rest  and  residue  of  my  estate  of 
every  nature  and  kind  whatsoever  real  and  personal  and 
mixed  and  wheresoever  situate,  including  all  sums  that  may 
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hereafter  revert  to  and  become  part  of  my  estate  in  conse- 
quence of  the  happening  of  the  contingencies  specified  herein 
or  any  of  them  or  otherwise  I  desire  to  be  kept  invested  and 
profitably  employed  until  the  death  of  one  or  other  of  my 
sons  John  or  Charles  DeWolf,  dnd  I  desire  and  direct  that 
upon  the  decease  of  one  of  them  that  shall  first  die  the  one- 
half  part  of  the  residuary  estate  shall  be  divided  among 
the  children  of  the  one  so  dying  in  equal  shares  and  in  case 
the  one  so  dying  shall  leave  no  issue  him  surviving  then  the 
said  share  shall  go  to  the  surviving  brother  for  his  life  and 
at  his  decease  shall  be  divided  among  his  children  in  equal 
shares.  I  desire  and  direct  that  upon  the  decease  of  the  sur- 
viving son  of  my  said  two  sons,  the  other  half  pan  of  the 
said  residuary  estate  shall  be  divided  among  the  children  In 
equal  shares  and  in  case  he  shall  leave  no  issue  him  surviving 
the  said  half  part  shall  be  divided  among  the  children  of 
the  other  deceased  brother/' 

It  may  be  stated  that  at  the  present  time  both  John  M. 
Smith  and  C.  DeW.  Smith  mentioned  in  this  clause  as  the 
residuary  legatees  are  living,  and  both  of  them  have  several 
children  now  living,  and  likely  td  outlive  either  of  them. 
So  the  contingency  which  arises  at  the  present  time  for  con- 
sideration is  very  remote,  namely,  the  decease  of  either  John 
M.  or  Charles  DeW.  without  children.  But  it  is  a  contin- 
gency, and  to  meet  it  Mr.  James  A.  McDonald,  barrister,  has 
been  joined  as  defendant  to  represent  the  interest  of  existing 
or  unborn  children,  who  might  hereafter  have  interests  by 
the  death  of  all  the  children  of  John  Smith  before  his  death, 
or  all  the  children  of  C.  DeW.  Smith  before  his  death.  Bv 
agreement  this  question  of  interpretation  has  been  argued 
before  me,  by  learned  counsel  representing  the  plaintiffe, 
counsel  representing  the  defendants,  and  by  Mr.  McDonald 
representing  the  interests  of  grandchildren  existing  or  un- 
born. It  was  contended  by  the  counsel  for  both  plaintiffs 
and  defendants  that  in  the  clause  above  quoted,  the  words 
"  Shall  leave  no  issue  him  surviving "  must  be  interpreted 
as  "  Shall  leave  no  children  him  surviving,"  while  Mr. 
McDonald  strenuously  contended  that  the  words  must  be 
construed  in  their  natural  and  literal  sense  as  lineal  descend- 
ants of  the  body  and  would  include  grandchildren  or  great 
grandchildren  of  either  John  M.  or  Charles  DeW.  Smith. 

The  point  is  a  somewhat  difficult  one,  and  certainly  a 
very  delicate  one.     No  law  dictionary  gives  any  definition  of 
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"issue"  which  assists  in  the  determination  of  the  question. 
The  general  principle  of  interpretation  of  language  of  wills 
is  that  the  obvious  meaning  and  intention  of  the  testator  is 
to  be  sought,  and  must  be  determined  by  giving  the  usual 
grammatical  effect  to  the  w^ords  used.  But  even  the  means 
of  seeking  to  give  effect  to  certain  words  and  expressions 
have  been  aready  made  subject  to  certain  judicial  decisions 
which  must  be  weighed  in  seeking  to  determine  what  effect 
must  be  given  to  words  and  phrases. 

On  the  argument  I  must  confess  I  wa»  most  impressed 
with  the  view  presented  by  Mr.  McDonald,  and  it  seemed  to 
me  to  represent  the  more  obvious  intention  of  the  testator. 
hut  I  have  been  favoured  with  briefs  of  counsel  on  both  sides, 
and  I  have  personally  read  the  authorities  cited  in  large 
numbers,  and  I  am  convinced  by  these  that  I  cannot  give  to 
the  word  "issue"  in  the  19th  clause  of  the  will  the  wide 
meaning  for  which  Mr.  McDonald  contends.  It  seems  to 
me  the  weight  of  authority  is  against  it. 

The  case  which  appears  to  me  to  come  nearest  to  the  one 
before  me  is  Pride  v.  Fooks,  3  DeG.  &  J.  252.  In  that  case, 
the  residue  was  to  be  held  in  trust  for  and  for  the  only 
benefit  of  such  cliild  or  children  as  they,  my  said  nephews 
and  nieces,  Walter,  Thomas  and  Dorothy,  shall  leave  at  the 
time  of  their  respective  deceases, — one-third  to  the  child  or 
children  of  the  said  Walter,  and  two-thirds  to  the  child  or 
children  of  Thomas  and  Dorothy.  In  case  either  of  these 
nephews  or  nieces  should  die  without  leaving  any  children  or 
child,  then  such  share  is  to  be  divided  among  the  cliild  or 
children  of  the  other  two;  in  case  all  of  his  nephews  and 
niece  should  die,  without  leaving  any  issue,  lawfully  begot- 
ten, then  the  residue  is  to  go  to  the  children  of  Peter  Gaffer. 
The  two  nephews  and  the  niece  died  without  children  or 
child,  but  Dorothy  had  a  number  of  grandchildren  living. 
The  disposal  of  the  residue  was  contended  for  by  three  in- 
terests. 

1st,  the  grandchildren  of  Dorothy,  who  contended 
that  she  had  not  died  without  leaving  issue  lawfully  be- 
gotten; they  were  issue  lawfully  begotten. 

2nd.  The  children  of  Peter  Gaffer,  who  claimed  that  Dor- 
othy had  died  without  leaving  issue. 

3rd.  Bv  the  heirs  at  law  of  the  testator,  who  claimed  in- 
testacy. 
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Lord  Romilly,  Master  of  the  Rolls,  decided  that  the  resi- 
due must  go  to  Dorothy's  grandchildren,  as  lawful  issue  of 
her  begotten. 

The  matter  was  taken  to  the  Court  of  Appeal,  and  in  very 
full  and  elaborate  judgments  read  by  Knight  Bruce,  L.J., 
and  Turner,  L.J.,  the  Court  of  Review  unanimously  reversed 
this  decision  and  decided  that  "without  leaving  issue  law- 
fully begotten,'^  applied  only  to  children  of  Walter,  Thomas 
and  Dorothy,  and  that  consequently  in  this  case  there  was. an 
intestacy  as  to  the  residue.     Sec.  28  L.  J.  Ch.  81. 

I  have  searched  in  vain  to  find  any  questioning  or  over- 
ruling of  this  case ;  on  the  conbr'ary,  1  have  found  it  frequent- 
ly referred  to  in  judgments  upon  similar  point*  as  conclusive 
authority.  1  think  it  strikingly  resembles  the  one  before 
me.  There  is  a  similar  mingling  of  the  use  of  the  terms 
"  children "  and  "  issue,"  and  the  Court  thought  that  the 
testator  used  the  word  "  issue "  in  such  a  sense  as  obviouslv 
meant  children,  and  I  am  lorced  to  the  conclusion  that  upon 
this  authority  I  am  bound  to  hold  that  Bennett  Smith  used 
the  word  in  a  similar  sense. 

In  Marshall  and  Baker,  31  Beaven  608,  a  construction  of 
the  word  "  issue "  occurred  in  a  marriage  settlement,  by 
which  the  intended  wife  settled  £5,000  upon  her  husband  in 
trust  for  his  use  during  his  life,  then  to  her  use  during  herr 
life,  then  to  the  issue  of  their  bodies  on  the  death  of  the  sur- 
vivor. The  wife  acquired  additional  property  during  cover- 
ture. She  left  two  sons  her  surviving,  each  of  whom  had 
three  children.  In  the  distribution  of  the  £5,000,  as  well  as 
the  other  property  of  the  deceased  wife,  the  -grandchildren 
claimed  to  participate  on  the  ground  that  by  the  terms  of 
the  settlement  the  property  upon  the  death  qf  the  survivor 
was  to  go  to  the  issue  of  their  bodies,  and  they,  the  grand- 
children, were  such  issue.  Sir  John  Romilly  held  that 
"  issue "  meant  "  children,"  and  that  grandchildren  could 
only  acquire  any  interests  through  their  parents.  The  Vice- 
Chancellor  said  if  the  matter  had  arisen  in  the  case  of  a 
will  he  could  have  had  no  doubt  that  "  issue "  meant 
"  children." 

My  view,  already  expressed,  is  strengthened  by  a  careful 
examinaj;ion  of  the  cases  submitted  to  me  by  Mr.  McDonald 
in  his  elaborate  brief.  I  cannot  find  one  of  them  which 
touches  the  point  at  issue.  Andree  v.  Ward,  1  Russ.  2^60, 
simply  decided  that  though  a  son  had  not  issue  by  a  wife  of 


IN  RE  O.  r.  N.  MILLER.  50I 

the  description  designated  in  the  will,  but  had  issue  by  a 
wife  not  of  the  description  designated  in  the  will,  he  did  not 
die  without  issue  of  his  body  lawfully  begotten,  and  there- 
fore the  remainder  man  could  not  take  as  in  the  case  of  fail  • 
ure  of  issue,  though  the  children  of  the  son  could  not  take 
because  they  were  not  begotten  of  a  mother  of  the  description 
designated  in  the  will.  But  this  does  not  appear  to  me  to 
have  any  bearing  on  the  point  now  before  me.  And  1  might 
so  dispose  of  every  case  submitted. 

Therefore,  after  careful  consideration,  and  not  without 
some  reluctance,  I  reach  the  conclusion  that  the  words  "  shall 
leave  no  issue  him  surviving,"  means  "  shall  leave  no  children 
him  surviving,"  and  conse(iuently  that  no  interest  under  this 
residuary  clause  extends  beyond  the  children  of  John  Jil. 
and  Charles  DeW.  Smith,  and  the  persons  rep  resent efl  by  Mr. 
McDonald  have  no  interests  which  the  Court  is  bound  to 
regard. 


NOVA  SCOTIA. 

SUPREME  COURT. 

Drysdale,  J.,  AT  Chambers.  August  12th,  1908. 

In  re  G.  T.  X.  MILLER. 

Will — C onsiractio-n  —  Power   of   Sale — Trust — Executor — 

Costs. 


R.  E.  Harris,  K.C.,  for  petitioner. 

W.  B.  A.  Ritchie,  K.C.,  for  respondent. 


The  last  will  and  testatment  of  G.  T.  X.  Miller  contained 
the  following  provisions: 

"I  appoint  my  said  daughter,  Alicia  F.  Gray,  sole  execu- 
trix and  trustee  of  this  my  said  will  and  testament,  and  I 
give  to  her  as  such  executrix  and  trustee  full  power  to  sell 
all  or  any  portion  or  portions  of  my  real  estate,  either  by 
public  or  private  sale  or  sales,  and  for  such  price  or  prices 
as  to  her  shall  seem  best  in  the  exercise  of  her  discretion  for 
the  general  interests  of  my  estate  as  well  as  also  for  the 
purposes  of  obtaining  by  such  sale  or  sales  and  setting  apart 
a  principal  fund  and  applying  a  sufficient  income  therefrom 
paragraph  of  the  will)  "as  aforesaid,  for  and  during  his 
to   and   foir   the   comfortable   maintenance   and   support  of 
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my  Baid  son*'  (an  invalid  son  referred  to  in  the  previous 
natural  life,  and  I  also  give  to  my  said  executrix  and  trustee 
full  power  to  execute  and  deliver  to  the  purchaser  or  pur- 
chasers upon  such  sales  good  and  sujBBcient  deeds  of  the  lands 
so  sold,  etc." 

After  the  death  of  the  executrix  and  trustee  named  in 
the  will,  her  son,  Reginald  J.  Grant,  who  was  also  her  execu- 
tor, undertook  to  carry  out  the  trusts  mentioned  in  the  will 
of  G.  T.  N.  Miller. 

One  of  the  beneficiaries  under  the  last  named  will  took 
out  an  originating  summons  under  the  Trustees  Act  praying: 

1.  For  administration  of  the  estate  of  G.  T.  N.  Miller, 

2.  For  the  appointment  of  a  new  trustee, 

3.  For  an  accounting  by  Reginald  J.  Grant. 

Drysdale,  J.: — ^The  contention  here  is  that  the  power 
of  sale  contained  in  the  will  under  the  trust  for  the  invalid 
son,  remains  in  the  executor,  and  that  the  trlistee  appointed 
therein  must  resort  to  the  executor  to  sell  any  land  required 
to  carry  out  the  trust. 

In  my  opinion  the  trust  created  for  the  son  attaches  to 
the  office  of  trustee,  and  the  power  to  sell  and  carry  on  the 
trust  is  in  one  and  the  same  person. 

I  think  the  order  moved  for  should  issue. 

I  do  not  think  that  Reginald  J.  Grant  can  have  his  costs 
of  opposing  the  motion  out  of  the  estate. 


HEW  BBTTNSWICK 
Barker,  C.J.  August  18th,  1908. 

SUPREME  COURT  IN  EQUITY. 

EARLE,  TRUSTEE,  ETC.,  OF  LAWTON  v.  LAWTON, 

ET  AL. 

Construction  of  Will — Gift  to  Class — Determination  of  Class 
— Period  of  Division — Income  —  Maintenance  Clause  — 
Discretion  of  Trustee, 

W.  A.  Ewing,  for  the  plaintiff, 

A.  W.  Macrae,  J.  Roy  Campbell  and  K.  J.  Macrae,  for 
defendants. 
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Barker,  C.J. : — ^When  this  cause  came  on  for  hearing 
before,  it  was  held  that  the  defendant  VanDyke  Lawton, 
though  bom  after  the  testator's  death,  was  entitled  to  a  share 
of  the  estate.     See  ante,  p.  472. 

The  plaintiff  now  asks  for  further  directions,  which  in- 
volve other  questions  as  to  the  constniction  of  this  will.  The 
directions  sought  are  as  follows: — 

1.  Is  Alice  Lawton  entitled  to  a  share  of  the  accumulated 
income  on  hand  when  she  attained  the  age  of  25  years,  as 
well  as  of  the  capital,  and  if  so  to  what  proportion? 

2.  Is  Alice  Lawton's  share  of  the  estate,  or  any  and  what 
part  of  it,  payable  to  her  now,  or  when  is  it  payable  ?  If  not 
how  is  it  to  be  held  ? 

3.  Should  the  shares  of  the  other  parties  interested  under 
the  will  be  set  apart  now,  or  should  any  and  which  part  of 
t»uch  shares  be  set  apart? 

4.  If  so,  how  should  such  shares  be  ascertained  as  regards 
capital  and  the  accumulated  income  respectively? 

5.  If  such  shares  should  be  set  apart  now,  should  any  and 
which  of  them  be  held  in  trust  until  the  parties  respectively 
attain  the  age  of  twenty-five  years,  or  should  such  shares  or 
any  and  which  of  them  be  paid  to  the  guardians,  or  to  whom 
and  when  are  such  shares  to  be  paid  ? 

In  addition  to  the  facts  stated  in  the  report  of  the  pre- 
vious hearing  (see  ante  472),  the  following  may  be  stated; 
The  four  children  of  James  Clark  Lawton  who  are  living  are, 
Eliza,  who  was  bom  August  8th,  1886;  Benjamin,  who  was 
bom  December  16th,  1887;  Richard  Woofendale,  who  was 
born  January  10th,  1891,  and  ^VanDyke,  who  was  born 
February  19th,  1906;  and  the  three  children  of  Charles 
^  Abbott  Lawton  now  living  are,  Alice,  who  was  born  Janu- 
ary 29th^  1893;  William  PaTker,  who  was  horn  March  9th, 
1886,  and  Herbert  Clarence,  who  was  born  April  17th,  1891, 
the  other  son,  Charles  Ralph,  having  died  March  23rd,  1904, 
at  the  age  of  17,  without  having  been  married. 

The  trustees'  accounts  were  paspod  and  allowed  up  to 
August  22nd,  1907,  at  which  time  tlie  capital  fund  was 
$52,687.04  and  the  accumulated  income  $6,532.10,  making 
in  all  $59,219.14,  all  of  which  with  the  exception  of  $319.14 
is  invested  in  mortgage  securities.  The  total  amount  paid 
up  to  that  time  for  maintenance  was  $6,575.  Of  the  seven 
children  entitled  to  participate  in  this  fund,  at  present  Alice 
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has  attained  the  age  of  25  years — Eliza  and  William  Park  r 
are  between  21  and  25 — and  the  others  are  infants* 

H  is,  I  think,  clear  by  the  terms  of  the  will  that  Alice 
is  now  entitled  to  be  paid  what  the  trustee  may  consider  to 
be  her  share  in  the  estate,  on  the  basis  of  an  equal  division 
between  the  seven  children  now  living.  That  amount  can 
never  decrease,  because  when  once  paid  it  cannot  be  got  back. 
(Oilman  v.  Daunt,  3  K.  &  J.  48.)  It  is,  however,  subject 
to  increase  by  reason  of  the  share  of  any  child  falling  in, 
should  he  die  without  issue  before  attaining  the  age  of  twenty- 
live.  It  is  clear  I  think  that  the  testator  intended  that  as 
each  child  reached  the  age  of  25,  he  should  then  be  entitled 
to  be  paid  his  share  of  the  estate,  to  be  determined  as  directed 
by  the  will,  he  then  taking  an  absolute  interest  in  his  share 
entitling  him  to  its  use,  possession  and  enjoyment.  What 
interest  in  the  estate  have  these  children  previous  to  attain- 
ing the  age  of  25?  Is  it  more  than  a  contingent  interest 
becoming  absolute  only  on  their  attaining  that  age?. 

The  intention  of  this  testator,  in  some  respects  at  all 
events,  is  clear,  whatever  diflSculties  there  may  arise  in  carry- 
ing it  out.  It  seems  evident  that  he  intended  that  his  two 
nephews'  children  should  be  maintained  and  educated  during 
their  minority,  and  he  placed  the  income  of  his  estate  at  the 
disj)o«al  of  his  trustees,  to  be  used  in  their  discretion  for  that 
purpose.  It  seems  equally  clear  that  he  intended  his  estate 
to  be  divided  equally  among  such  of  these  children  as  should 
attain  the  age  of  25  years,  subject  to  this,  that  if  any  one  died 
before  reaching  that  age  leaving  children,  these  children 
should  take  the  parentis  share,  just  as  the  parent  would  have 
taken  it  had  he  lived — not  as  his  next  of  kin,  but  under  the 
will  by  way  of  substitution.  It  is  a  direct  gift  by  the  testator 
for  their  benefit  in  such  a  case.  The  provision  for  mainten-* 
ance  is  confined  to  the  nephews'  children  only.  By  the  will,  all 
the  testator's  property  is  given  to  his  trustees  in  trust  to  carry 
out  these  two  objects,  after  payment  of  debts  and  testamen- 
tary expenses.  The  first  trust,  in  point  of  order,  is  a  trust 
"  to  pay  from  time  to  time  so  much  of  the  income  of  my  said 
estate  as  they  (the  trustees)  in  their  discretion  shall  see  fit, 
towards  the  support,  maintenance  and  education  of  the  chil- 
dren of  my  nephews  James  Clark  Lawton  and  Charles  Ab- 
bott Lawton,  until  they  shall  respectively  arrive  at  the  age 
of  twenty-one  years."  There  is  no  gift  of  this  income  to 
these  children.     It  is  subject  to  the  control  of  the  trustee 
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for  the  l)eneiit  of  the  wliole  class,  ami  it  was  known  that  as 
a  necessary  result  of  the  disparity  in  the  children's  ages,  that 
some  would  require  allowances  for  a  longer  period  than 
others,  and  therefore  the  appropriation  of  the  income  need 
not  necessarily  be  on  the  basis  of  eciuality.  In  In  re  Parker, 
16  Ch.  D.  44,  the  will  contained  the  following  provision:  The 
residuary  estate  was  given  to  trustees  **  in  trust  for  sale  and 
conversion,  and  to  invest  the  proceeds  upon  the  stocks,  fund^ 
and  securities  therein  mentioned,  and  to  stand  possessed  of 
the  stocks,  funds  and  securities  upon  trust,  to  pay  the  "divi- 
dends, interest  and  income  thereof,  or  such  part  thereof  as 
my  said  trustees  for  the  time  being  shall  from  time  to  time 
deem  expedient,  in  and  towards  tlie  maintenance  and  educa- 
tion of  my  children,  until  my  said  children  shall  at- 
tain their  respective  ages  of  twenty-one  years:  and 
from  and  immediately  after  their  attaining  their  re- 
spective ages  of  twenty-one  years,  then  upon  trust  to  pay, 
assign  and  transfer  the  said  stocks,  funds  and  securities  to 
ray  said  children  in  ecjual  shares,  &c."  One  of  the  children 
died  an  infant,  and  it  was  held  that  he  took  no  share.  Jes- 
sel,  M.R.,  says:  "  In  my  opinion,  when  a  legacy  is. payable 
at  a  certain  age,  but  is  in  terms  contingent,  the  legacy  becomes 
vested  when  there  is  a  direction  to  pay  the  interest  in  the 
meantime  to  the  person  to  whom  the  legacy  is  given;  and  not 
the  less  so  wlien  there  is  superadded  a  direction  that  the  trus- 
tees shall  pay  the  whole  or  such  part  of  the  interest  as  they 
shall  see  fit.  But  I  am  not  aware  of  anv  case  where,  the 
gift  being  of  an  entire  fund  payable  to  a  class  of  persons 
equally  on  their  attaining  a  certain  age,  a  direction  to  apply 
the  income  of  the  whole  fund  in  the  meantime  for  their 
maintenance  has  been  held  to  create  a  vested  interest  in  a 
member  of  the  class  who  does  not  attain  that  age." 

In  In  re  Grimshaw's  Trusts,  11  Ch.  D.  406,  the  same  prin- 
ciple was  acted  upon.  Hall,  V.-C,  says:  "It  appears  to 
me  that  in  this  will  there  is  no  gift  of  any  of  tlie  capital  fund 
to  any  child  who  did  not  attain  the  age  of  21  years.  It  may 
perhaps  be  considered  to  be  a  somewhat  critical  mode  of  con- 
struing wills  like  this  one,  to  notice  whether  the  gift  of  the 
capital  fund  comes  first,  or  whether  the  direction  for  main- 
tenance does.  In  this  will"  (as  in  the  present  one)  "the 
direction  for  maintenance  comes  first,  and  that  circumstance 
is  one  which,  in  the  present  state  of  the  authorities,  cannot 
be  disregarded."     The  trust  there  was  to  apply  "  the  income. 
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or  80  much  thereof  as  the  trustees  shall  think  proper  in  the 
maintenance  of  the  children/'  Hall,  V.-C.  held  that  this 
was  a  trust  not  in  respect  of  the  income  of  the  whole  fund, 
but  only  of  the  imcoraie  of  the  whole  fund,  or  of  so  much  as 
the  trustees  should  think  proper.  The  trust  there  was,  that 
upon  the  attainment  by  the  children  of  the  age  of  21  years, 
the  trustees  were  to  pay  and  divide  the  same  principal  and 
the  accumulations.  Hall,  V.-C,  held  that  this  trust  was  only 
for  the  benefit  of  those  who  attained  the  specified  age,  and 
that  they  were  not  to  take  unless  they  fulfilled  that  descrip- 
tion. The  children  therefore  who  died  in  infancy  were  ex- 
cluded. 

In  In  re  Coleman,  39  Ch.  D.  443,  the  trust  was  to  apply 
the  income  of  the  testator's  estate  "  in  and  towards  the  main- 
tenance, education  and  advancement  of  my  children,  in  such 
manner  as  they  shall  deem  most  expedient,  until  the  young- 
est of  my  said  children  attains  the  age  of  21  years,"  and  in 
the  happening  of  that  event  he  directed  them  to  divide  his 
estate  equally  among  all  his  children  then  living.  Cotton, 
L.J.,  says:  "The  contention  of  the  appellant  was  that  each 
of  the  four  children  took  a  vested  interest  In  one-fourth  of 
the  income  till  the  youngest  child  attained  21.  I  am  of 
opinion  that  no  child  has  a  right  to  any  share  of  the  income. 
The  trustees  have  a  discretion  to  apply  the  income  for  the 
maintenance  of  the  children  in  such  manner  as  they  think 
fit.  This  excludes  the  notion  of  the  children  being  entitled 
to  aliquot  shares.  I  will  assume,  though  I  do  not  decide, 
that  the  trustees  have  no  power  to  exclude  a  child,  but  I  am 
clearly  of  opinion  that  under  this  power  they  could  make 
unequal  allowances  for  the  benefit  of  the  children,  and  might 
allow  only  half  a  crown  to  one  of  them." 

In  Leake  v.  Robinson,  2  Mer.  363,  the  testator  gave  to 
trustees  certain  real  estate  and  certain  ground  rents  upop 
trust,  to.  apply  the  said  ground  rents  and  the  rents  nr^d  pro- 
fits of  his  said  estate,  and  interest  of  the  said  mortgage 
moneys,  or  such  part  as  they  should  judge  proper,  to  the 
maintenance,  education  or  advancement  of  his  grandson 
until  2'5,  and  after  his  attaining  that  age,  to  pay  to  or  permit 
him  to  have  and  receive  the  same  during  his  life,  etc.,  and  to 
pay,  assign  and  transfer  the  said  property  to  such  child  or 
children  at  25,  if  sons,  etc.  The  Master  of  the  Rolls,  after 
^pointing  out  that  there  was  no  direct  gift  to  any  of  the  classes, 
and  that  it  was  only  through  the  medium  of  directions  given 
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to  the  trustees  that  the  benefits  intended  for  them  could  be 
ascertained^  says :  "  As  to  the  capital,  there  Deing,  as  I  have 
already  said,  no  direct  gift  to  the  grandchildren,  we  are  to 
see  in  what  event  it  is  that  the  trustees  are  to  make  it  over 
to  them.  There  is  with  regard  to  this  some  difference  of  ex- 
pression in  the  different  parts  of  the  will.  In  some  instances 
the  testator  directs  the  payment  to  be  to  such  child  or  chil- 
dren as  shall  attain  25.  In  others  the  payment  is  to  be  made 
upon  attainment  of  the  age  of  25."  (In  this  case  the  words 
are  **and  on  each  child  attaining  the  age  of  25  years,  &c.") 
In  the  residuary  clause  it  is  from  and  immediately  after 
such  child  or  children  shall  attain  the  age  of  twenty-five 
that  the  trustees  are  to  transfer  the  property.  But  1  think 
the  testator  in  each  instance  means  precisely  the  same  thing, 
and  that  none  were  to  take  *eested  interests  before  the  speci- 
fied period.  The  attainment  of  25  is  necessary  to  entitle 
any  child  to  claim  a  transfer.  It  is  not  the  enjoyment  that 
is  postponed ;  for  there  is  no  antecedent  gift,  as  there  was  in 
the  case  of  May  v.  Wood,  3  Bro.  Ch.  C.  471,  of  which  the 
enjoyment  could  be  postponed.  The  direction  to  pay  is  the 
gift,  and  that  gift  is  only  to  attach  to  children  that  shall  at- 
tain 25.  The  case  of  Batsford  v.  Kebbell,  3  Ves.  Jr.  363, 
was  much  more  favourable  for  the  legatee,  for  the  interest  of 
the  fund  was  given  to  him  absolutely  until  he  should  attain 
the  age  of  32,  at  which  time  the  testatrix  directed  her  ex- 
ecutors to  transfer  to  him  the  principal  for  his  own  use.  He 
died  under  32.  Lord  Eoselyn  said:  "There  is  no  gift  but  in 
the  direction  for  payment,  and  the  direction  for  payment 
attaches  only  upon  a  person  of  the  age  of  32.  Therefore  he 
does  not  fall  within  the  description:"  Selby  v.  Whitaker,  6 
Ch.  D.  239;  Jobson  v.  Richardson,  44  Ch.  D.  154;  Hunter's 
Trusts,  1  Eq.  295. 

From  these  and  numerous  other  authorities  to  the  same 
effect,  it  seems  clear  that  under  a  maintenance  clause  such  as 
the  one  in  this  will,  no  one  child  can  obtain  a  vested  interest  in 
any  share  of  the  income.  The  trust  as  to  the  distribution  of 
the  estate,  by  which  I  understand  the  capital  and  unexpended 
income,  is  as  follows :  "  And  on  each  child  attaining  the  age 
of  25  years,  to  pay  to  such  child,  what  they  (the  trustees) 
consider  would  be  his  or  her  share  in  my  said  estate,  dividing 
the  same  equally  between  such  children  living,  and  the  chil- 
dren of  any  deceased  child,  when  such  payment  shall  be  made, 
&c.''     There  is  no  clause  in  this  will  giving  this  estate  to 
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these  children,  except  tlie  direction  to  the  trustees  to  pay  to 
each  child,  on  his  attaining  25,  what  they  consider  to  be  his 
share.  The  giving  of  the  property  consists  in  the  direction 
to  transfer  the  share,  which  is  only  on  the  child  being  25,  and 
until  he  has  attained  that  age  he  has  no  right  to  call  for 
payment. 

It  would,  1  think,  be  disregarding  the  clear  language  of 
the  will,  to  hold  that  there  was  not  to  be  a  division  made  by 
the  trustees,  on  each  child  attaining  25,  for  the  purpose  of 
ascertaining  what  at  that  time  is  to  be  paid  over  to  him  as 
his  share.  A  final  division  cannot  be  made  until  all  have 
fulfilled  the  conditions  subject  to  which  they  are  entitled  to 
be  paid.  I  think  Alice  is  entitled  to  have  paid  to  hei  what 
the  trustee  considers  to  have  been  one-seventh  of  the  principal 
of  the  estate  on  the  2t9h  January,  1908.  The  balance  of  the 
whole  fund  will  remain  in  the  trustcH?'s  hands  until  another 
child  shall  reach  the  age  of  25,  when  the  trustee  will  make 
a  division  as  before.  If  in  the  meantime  any  child,  other 
than  Alice,  shall  have  died  without  leaving  children,  that 
share  shall  fall  in  as  part  of  the  estate  divisible  among  the 
survivors  of  the  class.  If  such  child  shall  have  children, 
they  would  take  their  parent's  share,  and  when  entitled  to 
have  it  transferred  to  them,  if  they  are  then  infants,  the 
shares  would  be  transferable  to  their  guardians.  As  to  the 
accumulated  income,  1  do  not  thinK  the  children  are  en- 
titled to  any  division  of  it,  until  all  the  children  shall  have 
attained  their  majority,  or  for  that  or  any  other  reason,  all 
possible  claims  upon  the  fund  shall  have  ceased. 

There  will  be  the  following  declaration: 

1.  That  VanDyke  Lawton  is  entitled  to  a  distributive 
share  of  the  estate,  as  one  of  the  nephews'  children. 

2.  That  Alice  Lawton,  on  her  attaining  the  age  of  25 
years  on  the  29th  January,  1908,  took  an  absolute  vested  in- 
terest in  1-7  of  the  estate,  and  was  then  entitled  to  be  paid 
what  the  trustee  considered  to  be  1-7  of  the  capital  fund  for 
her  own  use. 

3.  That  Alice  Lawton  is  not  now  entitled  to  any  share 
of  the  accumulated  income.  That  is  to  remain  in  the  trus- 
tee's hands,  to  be  used  at  his  discretion  in  the  support,  main- 
tenance and  education  of  the  infant  children  of  James 
Clark  Lawton  and  Charles  Abbott  Lawton  until  they  attain 
the  age  of  21  years. 
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4.  That  the  remainder  of  the  capital  fund  is  not  to  be 
set  apart,  but  held  by  the  trustee  until  another  child  reaches 
the  age  of  25  years,  when  another  division  of  the  capital  fund 
will  be  made. 

The  costs  of  all  parties  will  be  taxed  as*  between  solicitor 
and  client,  and  paid  by  the  plaintiff  out  of  the  corpus  of  the 
estate. 


NOVA  SCOTIA. 

IN    THE    SUPREME    COURT. 
LONGLEY,  J.,  AT  CHAMBERS.  SEPTEMBER  29TH,   1908. 

HOBREOKER  v.   SANDERS. 

Practice — Application    to  Sign  Judgment  by  Default  after 

Appearance. 

Application  on  behalf  of  plaintiff  after  appearance  en- 
tered for  judgment  in  default  of  pleas.  After  the  summons 
was  issued  pleas  were  filed. 

LoNGLEY,  J. : — Whatever  may  be  my  views  as  to  the  power 
of  the  Court  under  our  Judicature  Act  to  give  effect  to 
Order  XIV.  after  plea,  I  have  no  doubt  that  I  cannot  inter- 
fere with  the  pleas  pleaded  in  this  case  on  the  faith  of  an 
affidavit  made  by  Mr.  Hobrecker  some  time  before  pleas  were 
filed.  I  cannot  read  into  his  affidavit  sufficientlv  definite 
contradiction  of  the  specific  statements  in  the  defence  to 
justify  me  in  exercising  the  power  conferred  by  Order  XIV. 
I  think,  after  the  defence  had  been  filed,  the  plaintiff  should 
have  furnished  a  sworn  statement  touching  the  defence  before 
making  this  application.  If  I  have  power  I  am  willing  to 
enlarge  the  application  to  enable  plaintiff  to  furnish  further 
sworn  statements  in  this  matter  to  which  defendant  shall  be 
at  liberty  to  reply.  If  I  have  not  such  power  then  my  only 
course  is  to  decline  the  present  application  and  give  plaintiff 
leave  to  renew  it  upon  further  affidavits.  I  will  enlarge  if 
plaintiff's  counsel  takes  the  responsibility  of  my  authority 
80  to  do. 

W.  B.  A.  Ritchie,  K.C.,  and  Terrell,  for  plaintiff. 
H.  Mellish,  K.C.,  for  defendant. 
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NOVA  SCOTIA. 

Court  of  Probate,    1908. 

(Before  His  Honour  Judge  MacGillivray). 

In  re  estate  of  Samuel  Archibald,  late  of  Glenelg,  within 
the  District  of  St.  Mary^s,  in  the  County  of  Guysbor- 
ough,  farmer,  deceased. 

Intestacy  —  Adrnini^trationi  —  Vivmon    of  Real   Estate   — 

JJower. 

On  a  special  case  stated  setting  forth  that  the  deceased 
died  on  the  28th  of  June,  A.D.  1877,  intestate,  seized  and 
possessed  of  real  estate  situate  at  Glenelg  aforesaid,  leaving 
him  surviving  a  widow,  two  sons  (John  C.  and  George  Alex- 
ander), and  one  daughter  (Janet). 

That  the  deceased's  son,  John  C,  died  in  1901  intestate 
and  without  issue,  leaving  him  surviving  his  widow,  Maria 
Archibald;  and  his  brother  and  sister  (Alexander  George  and 
Janet). 

That  the  deceased's  real  estate  remained  undivided ;  and 
Ms  estate  was  not  administered  until  the  spring  of  1903, 
when  administration  was  granted  to  the  said  son,  Alexander 
George  Archibald. 

That  since  the  granting  of  administration,  application 
was  made  to  the  Court  of  Probate,  and  Commissioners  were 
duly  appointed  for  the  division  of  said  real  estate  amongst 
the  persons  by  law  entitled  thereto;  and  the  said  Commis- 
sioners have  presented  a  plan  of  division. 

That  the  widow  of  the  said  John  C.  Arcliibald  claims,  in 
addition  to  one-half  of  her  husband's  interest  in  full,  dower 
in  the  other  half  of  his  interest  or  distributive  share  in  his 
I  father's  lands. 

Question. — Is  the  said  Maria  Archibald,  widow  of  the 

said  John  C.  Archibald,  entitled  to  dower  in  the  other  half 

in  her  said  husband's  distributive  share  of  the  said  lands  in 

addition  to  the  half  already  allotted  her  therein  by  said  pro- 

])osed  division?     What  inteiest  in  the  lands  of  her  said  hus- 

I  band  is  the  said  Maria  Archibald  entitled  to  take? 

I  For  the  widow,  Maria  Archibald,  the  contention  is,  that 

I  she  is  entitled :  ( 1 )  To  dower  in  the  whole  of  her  husband's 

1  rfhare  of  the  lands:  (2)  to  one-half  of  the  whole  in  fee. 
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In  support  of  this  contention,  the  provisions  of  sections  4 
(1)  and  16  of  chapter  140  R.  S.  N.  S.  1900,  "  Of  the  descent 
of  real  and  personal  property/'  are  invoked. 

Section  4  (1)  reads: — 

"  If  the  intestate  leaves  no  issue  nor  father,  one-half  of 
his  real  property  shall  go  to  his  widow,  and  the  other  half  in 
equal  shares  to  his  motlier,  brothers  and  sisters,  and  the 
children  of  any  deceased  brother  or  sister  by  right  of  repre- 
sentation/' 

Section  16  reads: — 

"  Nothing  in  this  chapter  contained  shall  affect  the  title 
of  a  husband  as  tenant  by  the  curtesy,  nor  that  of  a  widow 
as  tenant  in  dower.'' 

On  behalf  of  the  other  heirs  it  is  contended  that  sec.  4(1) 
disposes  of  the  whole  estate  in  this  case  and  leaves  no  residue 
from  which  dower  can  be  assigned;  that  the  widow's  dower 
is  merged  in  her  fee  of  half  of  the  estate:  that  there  is  no 
authoritv  for  a  claim  of  half  dower. 

Counsel  for  the  widow  admits  that  in  cases  coming  under 
the  provisions  of  sec.  3  of  said  chapter  she  could  not  claim 
dower,  as  the  right  of  dower  is  expressly  taken  away.  "  If 
the  intestate  leaves  no  issue  one-half  of  his  real  estate  shall 
go  to  his  father  and  the  other  half  to  his  widow  in  lieu  of 
dower."  If  these  words  *' in  lieu  of  dower"  were  repeated 
after  the  word  "  widow"  in  sec*.  4  (1),  the  present  difficulty 
would  not  arise.  If  it  was  the  intention  of  the  legislature 
that  one-half  only  of  the  reai  property  should  go  to  the 
widow  it  is  not  so  expressed. 

The  rules  of  descent  are  now  contained  in  the  provisions  of 
c.  140,  appear  first  in  5  V.  c.  22,  entitled  "  An  Act  relating 
to  the  Courts  of  Probate  and  the  settlement  and  distribution 
of  the  estates  of  deceased  persons,"  s.  18  theioof.     The  first 
sub-section  is  the  same  as  the  2nd  section  of  the  Descent  Act 
(c.  140).     The  second  sub-section  is  substantially  the  same 
as  8.  3  of  said  Act.     The  third  sub-six^tion  is  substantially  the 
same  as  s.  4  of  said  Act,  but  the  first  provision  thereof  seems 
to  be  incomplete.     It  reads :  "  Thirdly — If  he  shall  leave  no 
issue,  nor  father,  one-half  of  his  real  estate,  if  there  be  a 
widow,  and  if  not  the  whole  shall  be  distributed  in  equal 
shares  to  his  motlier,  brothers  and  sisters,  etc."     This  was 
the  law  from  1842  to  1851,  when  the  first  series  of  the  Re- 
vised Statutes  were  passed,  and  the  above  sub-section  (3rdly) 
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amended  so  as  to  read  tlie  same  as  the  corresponding  provi- 
sion in  the  subsequent  revisions. 

In  this  revision  of  1851  the  rules  respecting  the  descent 
of  real  and  personal  property  are  collected  into  one  chapter 
(115),  under  the  head  "Of  Descent  of  Keal  and  Personal 
Property,"  separating  them  from  the  provisions  respecting 
the  constitution  and  practice  of  the  Probate  Court,  to  which 
is  assigned  a  different  chapter.  In  the  various  subsequent 
revisions  of  the  statutes,  c.  115  is  copied  with  no  materia] 
change  in  the  rules  respecting  the  descent  of  real  property. 
I  have  traced  the  rule  on  the  point  in  dispute  from  its  first 
lenactment  in  this  Province  down  to  the  present  time  in 
order  to  discover  if  it  was  the  intention  of  the  legislature 
that  the  words  "  in  lieu  of  dower  "  are  to  be  understood  as 
repeated  after  the  word  "  widow  "  in  the  second  line  of  the 
4th  section — ^these  words  having  been  expressed  after  the 
word  "  widow  "  in  the  3rd  section  of  said  c.  140,  and  thereby 
llimiting  the  widow  to  an  estate  in  fee  in  one-half  and  no 
more.  Were  it  permitted  to  make  such  an  insertion  in  s.  4. 
the  contention  herein  of  the  widow  could  not  have  any  ap- 
parent support.  But  "  it  is  our  duty  neither  to  add  to  nor 
take  from  a  statute  unless  we  see  good  grounds  for  thinking 
that  the  legislature  intended  something  it  has  failed  precisely 
to  express:"  Per  Tindal,  C.J.,  in  Everett  v.  Wells,  2  M. 
&  G.  at  p.  277.  The  general  rule  is :  "  Not  to  import  into 
statutes  words  not  to  be  found  there."  (Sen;  per  Patteson, .]., 
in  King  v.  Burrell,  12  A.  &  E.  at  p.  468).  My  purpose  also 
for  tracing  the  rule  was  to  see  if  there  has  been  any  material 
change  in  the  original  enactment.  There  has  been  none.  I 
may  here  remark  that  1  have  been  unable  to  ascertain  that 
the  question  raised  in  this  case  was  ever  raised  in  this  Pro- 
vince since  the  passing  of  the  Statute  of  Distributions.  1 
am  therefore  led  to  the  conclusion  that  the  law  has  been  in- 
terpreted that  the  widow,  under  the  provisions  of  s.  4  (1), 
takes  a  moiety  of  the  real  property  in  fee  and  none  in  dower. 
I  have  also  been  unable  to  find  corresponding  provision  in  the 
Statute  of  Distribution  of  I?eal  Property  of  any  other  coun- 
try. 

In  this  case  I  apprehend  that  it  is  my  duty  to  construe 
the  provisions  of  s.  4  (1)  and  ascertain  their  legal  effect  on 
the  respective  claims  of  the  parties  at  variance. 

When  the  intestate  leaves  a  widow  and  father,  the  law 
expressly  states  that  a  widow  shall  take  one-half  absolutely 
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in  lieu  of  dower.  In  the  case  where  he  leaves  no  father  but 
leaves  a  widow,  mother,  brothers  and  sisters,  etc.,  one-half  of 
the  real  property  shall  go  to  the  widow,  but  it  does  not  say 
in  lieu  of  dower.  Applying  the  maxim  "  expressio  unius  ex- 
elusio  alterius,"  it  would  appear  from  a  superficial  'reading 
of  these  clauses,  3  and  4,  together  with  16,  that  tlie  widow 
is  entitled  to  dower  in  addition  to  the  one-half  fee.  But  I 
am  of  opinion  that  the  phrase  "  in  lieu  of  dower,"  in  s.  3,  is 
unnecessary — that  it  is  a  mere  surplusage.  The  widow,  un- 
der the  provisions  of  these  sections,  takes  one-half  of  the 
real  property  in  fee,  and  the  father,  or  mother,  brothers  and 
sisters,  etc.,  as  the  case  may  be,  take  the  other  half.  They 
are  all  co-parceners — heirs  to  Samuel  Archibald,  the  ancestor. 
The  law  casts  the  estate  on  the  widow,  together  with  the 
father,  or  with  the  mother,  brothers  and  sisters,  as  the  case 
may  be,  whether  they  will  it  or  not.  "The  law  casts  the 
freehold  on  the  heir  immediately  on  the  death  of  the  an- 
cestor." "  Until  assignment  of  dower  the  widow  has  no  es- 
tate, but  only  a  right  of  dower."  (See  Smith's  Real  and 
Personal  Property,  6th  ed.,  p.  225).  The  estate  in  fee  is  a 
higher  estate.  Where  these  two  estates  meet  in  the  same 
person,  merger  takes  place. 

On  the  death  of  the  ancestor,  John  C.  Archibald,  there 
was  a  union  of  the  freehold  in  fee  and  the  inchoate  life  estate 
by  right  of  dower  in  his  widow ;  and  the  greater  estate  there- 
fore drowned  the  less.  The  operation  of  this  statutory  enact- 
ment, which  seems  to  succeed  the  widow's  common  law  right 
of  dower,  occasions  no  injury  to  her.  She  takes  a  larger 
portion  of  the  real  property  and  a  greater  estate  therein, 
under  the  statute,  than  she  would  take  as  tenant  in  dower; 
and  consequently  no  injury  is  occasioned  to  her  by  this  act 
of  the  law.  It  would  seem,  therefore,  that  this  is  clearly  a 
case  of  merger  of  the  two  estates — the  estate  in  fee  and  the 
estate  of  a  right  of  dower. 

Having  come  to  the  conclusion  that  the  estate  in  fee,  as 
held  in  concurrent  ownership  by  the  widow  and  her  brother 
and  sister-in-law,  the  estate  of  a  higher  degree  meets  with 
the  estate  of  linferior  degree,  and  merger  is  theHefore 
produced. 

The  claim  is  made  on  behalf  of  the  widow  that  she  is  en- 
titled to  half  of  her  husband's  interest  in  fee,  6Uid  dower  in 
the  other  half.     It  is  diflB^ult  to  conceive  how  this  claim 

▼OL.  V.  R.t..B.  NO.  8 — 38 
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can  be  realized.  On  the  death  of  Samuel  Archibald,  his 
•children  took  the  whole  estate  as  co-parceners.  The  share  of 
John  C.  Archibald,  one  of  his  children,  is  set  apart.  This 
share  goes,  one-half  to  his  widow,  and  the  otlier  half  to  his 
brother  and  sister  in  equal  shares,  and  thfey  hold  the  said 
share  by  unity  of  possession.  The  inferior  life  estate — in- 
choate life  efetate — is  therefore  absorbed  in  the  higher  estate 
in  fee,  and  entirely  disappears.  On  partition  between  the 
widow  and  her  brother-in-law  and  sister-in-law,  she  takes 
one-half  in  fee,  and  they  take  the  other  half  in  fee.  In  this 
division  the  right  of  half  dower  in  the  shares  allotted  to  tlie 
brother  and  sister  is  not  revived.  Hence  there  is  no  right  of 
dower  remaining  which  the  widow  can  claim  as  against  the 
brother  and  sister. 

The  proposition  of  law  advanced  on  behalf  of  the  widow's 
contention  would  seem  to  resolve  into  a  reductio  ad  absur- 
dum.  Applying  thereto  the  principles  which  govern  in  such 
cases  as  the  one  under  consideration,  no  other  conclusion  can 
be  arrived  at.  "A  widow  entitled  to  dower  did  not  at  com- 
mon law  have  any  estate  in  the  lands  until  assignment.  She 
was  not  entitled  to  joint  possession  with  the  heirs;  therefore 
she  was  not  a  tenant  in  common.  But,  whenever  the  com- 
mon law,  under  which  the  widow  at  the  death  of  her  husband 
has  the  right  to  the  possession  of  one-third  of  his  real  estate, 
there  she  is  tenant  in  common  with  the  heirs.  In  such  case 
her  right  of  entry  does  not  depend  upon  assignment  or  dower, 
which  is  a  mere  severance  of  the  common  estate :"  Freeman 
on  Co-Tenancy  and  Partition,  s.  108.  The  statement  of  the 
proposition  is  a  hypothesis  contrary  to  the  law  as  above 
quoted. 

The  contention  on  behalf  of  the  widow  is  not,  in  my 
.opinion,  sustainable. 

The  answer  to  the  questions  will  be : — 

1st.  The  said  Maria  Archibald,  widow  of  the  said  John  C. 
Archibald,  is  not  entitled  to  dower  in  the  other  half  of  her 
late  husband's  distributive  share  of  the  said  lands  in  addition 
to  the  half  already  allotted  her  therein  by  the  said  proposed 
division. 

2nd.  It  follows  as  a  corollary  of  the  main  proposition  that 
the  interest  the  said  Maria  Archibald  is  entitled  to  take  in 
the  lands  of  her  husband  is  one-half  in  fee  and  none  in  dower. 

The  reason  of  expressly  saving  dower  to  the  widow,  under 
s.  16  of  c.  140  (above  quoted)  is,  I  apprehend,  declaratory 
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of  her  common  law  right  in  the  ease  of  the  lands  of  the  in- 
testate devolving  to  his  children  as  provided  by  s.  2  of  said 
chapter. 

William  Chisholm,  solicitor  of  Maria  Archibald. 
H.  T.  Harding,  solicitor  of  the  other  heirs. 


NOVA  SCOTIA. 

TowNSHEND,  C.J.  March  17th,  1908. 

HALL  V.  ANTROBUS  et  al. 

Partnership — Action  for  Dissolution — Receiver — Subsequent 
Action  for  Appointment  of  Receiver  in  English  Court  — 
Comiijf  i.f  Courts  DiscAissed, 

Motion  for  the  appointment  of  a  receiver.  This  was  an 
action  to  dissolve  the  partnership  between  the  parties  hereto 
and  for  an  order  to  sell  the  pro])erty  of  the  partners — a  gold 
mining  property  at  Wine  Harlx)ur,  N.S. — and  wind  up  the 
business;  and  was  commenced  on  the  27th  of  January,  1908. 
Subsequent  to  this  date  one  of  the  defendants  in  this  action 
commenced  an  action  in  England  claiming  the  same  relief, 
and  in  the  latter  action  a  receiver  had  been  appointed.  The 
question  on  this  motion  was  whether  or  not  a  receiver  could 
be  appointed  in  the  Nova  Scotia  Court. 

Gregory,  K.C.,  for  the  motion. 
Ritchie,  K.C.,  contra. 

TowNSHEXD,  C.J. : — I  think  a  receiver  should  be  ap- 
pointed in  this  case.  I  do  so  for  several  reasons.  It  is  evi- 
dent the  business  of  the  company  cannot  be  successfully  car- 
ried on  with  the  members  so  far  apart  as  to  what  should  be 
done,  and  the  fact  not  denied  .that  the  present  working  is 
carried  on  at  a  loss  to  the  company.  Then  there  are  the  dis- 
agreements and  dissensions  between  the  partners,  and  it  is 
evidently  in  the  interests  of  all  concerned  that  it  should  be 
wound  up  and  the  property  sold.  Again,  a  case  for  a  re- 
ceiver must  have  been  made  out  to  the  Court  in  England  when 
that  Court,  on  the  application  of  the  defendants,  ordered  a 
receiver.     This  brings  me  to  the  question  of  whether  T  should 
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order  a  receiver  after  one  had  already  been  appointed  by  the 
English  Court.  This  I  regard  as  a  question  of  conflict  of 
jurisdiction,  and  as  the  action  of  the  plaintiff  was  begun  in 
this  Province  more  than  a  month  before  it  was  commenced 
by  defendants  in  England,  this  Court  first  obtained  jurisdic- 
tion and  cognizance  of  the  matter  in  litigation,  and  it  cannot 
be  ousted  by  the  action  of  a  foreign  Court.  No  doubt  had  the 
defendants  first  commenced  action  in  England,  and  a  re- 
ceiver appointed,  this  Court,  as  a  matter  of  courtesy, 
would  respect  what  had  been  done.  That  is  not  the  case 
here.  See  on  this  subject  Ency.  Pleading  and  Practice,  vol. 
12,  page  151.  Therefore  I  decide  to  grant  the  order.  I  will 
hear  both  parties  on  Friday,  27th,  at  Chambers,  as  to  the 
receiver  to  be  named. 


Editor's  Note.  —  In  the  English  aotion.  Jopson  v.  Hall  and 
Antrobas,  th^  Vice- Chancellor  in  the  Palatine  Court,  f^ranted,  on 
interlocutory  applications,  orders  appointing  a  Receiver,  and  an  injunc- 
tion restraining  Hall  from  proceeding  in  the  Nova  Scotia  action.  From 
these  orders  Hall  appealed.  The  judgment  of  the  Court  of  Appeal 
discharging  these  orders  is  interc^sting  on  the  point  of  jurisdiction  when 
actions  for  the  same  cause  are  commenced  in  a  Court  of  concurrent 
jurisdiction.  The  following  is  a  transcript  of  a  stenographic  report  of 
their  lordships'  reasons  : — 

July  2nd,  1908 

The  Master  of  the  Rolls  : — ^This  litigation  is  very  un- 
fortunate and,  in  my  view,  it  raises  questions  of  wider  im- 
portance than  those  aifecting  merely  the  plaintiff  and  the 
defendants — it  raises  a  question  as  to  the  mode  in  which  a 
Court  in  this  country  ought  to  have  regard  to  proceedings 
dealing  with  the  same  subject  matter  in  a  Court  in  a  British 
colony  possessing  an  appeal  to  the  Privy  Council  in  this 
country.  Before  dealing  with  the  facts  of  this  case,  I,  for 
myself,  desire  to  say  that  I  think  every  English  Court  ought 
to  be  extremely  careful  not  to  infringe  upon  the  jurisdiction 
of  a  colonial  Court  in  a  proceeding  commenced  before  any 
proceedings  were  commenced  in  England,  relating  to  land  in 
the  colony  and  relating  to  land  in  the  colony  which  probably 
was  not  subject,  strictly,  to  a  partnership  agreement,  but  was 
merely  subject  to  an  agreement  between  the  parties  in  their 
character  of  co-adventurers  and  probable  owners — ^they  may 
have  been  partners  and  that  is  why  I  say  "  probable  owners." 
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With  these  preliminary  observTitions  I  will  endeavour  to 
state,  as  briefly  as  1  can,  how  the  questions  arose.  There 
were  four  gentlemen  who  were  interested  in  a  mine  in  Nova 
Scotia,  and  nothing  else  but  this  mine  in  Nova  Scotia 
— Mr.  Jopson,  Mr.  Antrobus,  Mr.  Hall,  and  Mr.  James. 
I  assume  in  favour  of  the  respondents  here  that  all 
the  parties  who  signed  the  documents  creating  the  relations 
between  them  were  resident  in  England;  in  my  view  that  is 
so,  but  it  is  an  irrelevant  fact.  Shortly  after  these  agree- 
ments were  entered  into,  Mr.  James  went  to  Nova  Scotia,  and 
he,  although  a  domiciled  Englishman,  is  resident  in  Nova 
Scotia — he  has  been  the  resident  manager  of  the  mine  there. 
The  mine  was  not  proving  as  profitable  as  the  parties  antici- 
pated. Mr.  Hall  thought  that  Mr.  James  was  to  blame  in 
the  matter.  Nothing  that  has  been  read  to  us  renders  it 
necessary  for  me  to  say  whether  Mr.  Hall's  view  of  Mr. 
James'  conduct  was  or  was  not  well  founded.  I  do  not  base 
my  judgment  in  the  least  upon  that;  but  as  I  do  not  hold 
that  Mr.  James  is  shown  to  have  been  guilty  of  any  improper 
conduct,  I  think  it  is  only  reasonable  and  right  to  say  that 
nothing  I  have  heard  or  read  in  the  present  case  brings  me 
to  think  that  Mr.  Hall  has  been  guilty  of  anything  which  is 
dishonourable  or  discreditable;  and  I  cannot  help  regretting 
that  the  Vice-Chancellor,  in  some  interlocutory  observations, 
seems  to  have  made  some  remarks  with  reference  to  Mr.  Hall 
which  might  tend  to  discredit  him. 

Now  in  January,  1908,  Mr.  Hall,  who  I  think  then  was 
in  Nova  Scotia  temporarily,  commenced  an  action  in  the 
Nova  Scotian  Court,  a  Court  plainly  of  competent  jurisdic- 
tion, against  Mr.  James,  who  was  resident  there,  and  Mr. 
Antrobus  and  Mr.  Jopson,  who  were  resident  in  this  country, 
and  asked  for  a  dissolution,  accounts,  and  sale;  and  either 
expressly  asked  for  the  appointment  of  a  receiver,  or  at  least 
asked  for  relief  which  would  justify,  beyond  all  doubt,  the 
Court  in  appointing  a  receiver.  Now  what  did  two  of  the 
defendants  do?  Mr.  James,  of  course,  was  there  and  ap- 
peared, but  Mr.  Antrobus  and  Mr.  Jopson,  on  the  11th  Feb- 
ruary, appeared  in  Nova  Scotia  to  the  writ,  and  the  following 
day  a  statement  of  claim  was  delivered  in  the  Nova  Scotian 
action,  asking  substantially  for  the  relief  which  one  ought  to 
expect  to  find  in  an  action  of  this  kind  dealing  with  the  na- 
ture of  the  transactions. 
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Now  it  is  said,  and  I  have  no  doubt  it  is  true,  that  money 
was  urgently  needed  at  that  time  to  prevent  the  possibility  of 
forfeiture  of  the  mine.  Nothing  is  more  clear  or  more  cer- 
tain than  that  it  was  open  to  the  parties  who  had  appeared  in 
the  Nova  Scotian  action,  if  they  were  so  minded,  to  have  ap- 
plied for  a  receiver  and  get  the  order  which  the  Courts  are 
in  the  habit  of  making,  or  providing  for  the  necessary  ad- 
vance in  the  nature  of  salvage ;  and  any  person  who  advances 
money,  whether  one  of  the  partners  or  not,  has  a  first  charge 
on  the  assets.  That  was  not  done,  but  on  the  25th  Febru- 
ary, Mr.  Jopson,  with  full  knowledge  of  the  Nova  Scotian 
proceedings,  to  which  in  fact  he  appeared,  commences  an 
action  in  the  Palatine  Court  against  James,  Hall,  and  Antro- 
bus,  asking  for  the  same  relief  as  had  been  asked  for  in  the 
Nova  Scotian  action.  Mr.  James,  though  resident  in  Nova 
Scotia,  at  once  appeared  to  that  action  in  the  Palatine  Court, 
and  on  the  5th  March  notice  of  motion  for  a  receiver  and  a 
manager  was  given.  That  notice  of  motion  did  not  come  on 
effectively  until  the  16th  March.  In  the  meantime,  to  the 
knowledge  of  the  parties,  notice  of  motion  for  a  receiver  had 
been  served  upon  the  parties  through  their  solicitors  in  Nova 
Scotia.  That  was  brought  to  the  knowledge  of  the  Vice- 
Chancellor,  but  the  Vice-Chancellor,  with  notice  of  the  prior 
pending  action  in  Nova  Scotia,  and  with  notice  of  a  pending 
ttnotion  for  a  receiver  before  the  Court  in  Nova  Scotia, 
thought  fit  to  make  an  order  on  the  16th  March  appointing 
a  receiver  and  manager  of  the  property.  He  appointed  an 
accountant  in  Manchester,  or  Liverpool,  and  gave  him  liberty 
to  appoint  his  agent  in  Nova  Scotia ;  and  the  first  thing  that 
the  agent  did  was  to  appoint  Mr.  James  his  agent  in  Nova 
Scotia.  I  do  not  blame  the  receiver  for  doing  that.  I  make 
that  remark  from  the  facts  which  arose  in  the  course  of  the 
case. 

Now  the  matter  came  on  in  Nova  Scotia  before  the  Chief 
Justice.  He  was  informed  that  the  Palatine  Court  had 
thought  fit  to  appoint  a  receiver.  We  have  had  the  judgment 
of  the  Chief  Justice  read  to  us,  and  if  I  may  be  allowed  to 
say  so,  his  judgment  seems  to  me  to  be  absolutely  dignified 
in  form  and  correct  in  substance.  He,  dealing  with  an  ac- 
tion first  in  his  own  Court  dealing  with  land  in  Nova  Scotia, 
though  fit  for  reasons  which  he  assigned,  and  with  which  I 
agree,  to  appoint  a  receiver  in  Nova  Scotia  of  this  property ; 
and  to  make  the  matter  still  more  straight,  when  it  came  on 


HALL  V.  ANTR0BU8  ET  AL.  519 

I  think  a  few  days  afterwards  to  fix  the  individual  who 
should  be  appointed,  Jopson,  Antrobus  and  James,  who  were 
all  present,  asked  him  to  appoint  Mr.  James  receiver  in  the 
Nova  Seotian  action,  of  course  on  terms  of  giving  security 
and  acting  in  obedience  to  the  Court.  From  that  time  for- 
ward Mr.  James  was  in  a  very  remarkable  position.  He 
had  accepted  the  position  of  agent  of  the  English  receiver, 
and  he  had  accepted  the  position  of  receiver  himself  under  the 
Nova  Seotian  Court,  and  he  had  done  that  not  adversely  to 
Jopson  and  Antrobus,  but  at  their  request  and  with  their 
support.  Now  after  that  a  statement  of  claim  was  delivered 
in  the  Palatine  Court.  It  is  a  remarkable  statement  of 
claim.  We  had  an  argument  from  Mr.  Norton  (which  he 
had,  if  he  will  allow  me  to  say  so,  some  difficulty  in  pre- 
senting to  us)  that  an  order  made  upon  the  summons  for 
preliminary  accounts  of  the  16th  March  was  really  a  decree 
in  the  action.  Of  course  it  was  not.  Tlie  plaintiff  delivered 
a  statement  of  claim  asking  for  relief,  and  asking  amongst 
other  things  that  the  defendant  Hall  should  be  restrained 
from  proceeding — I  will  take  the  exact  words — "That  an 
injunction  may  be  awarded  to  restrain  the  said  Frederic  Hall 
from  prosecuting  or  continuing  the  prosecution  of  the  said 
proceedings  in  Nova  Scotia."  That  came  on  before  the 
Vice-Chancellor  on  the  26th  May,  and  the  Vice-Chancellor 
thought  fit  to  grant  the  injunction  and  to  mak^  the  order, 
and  that  is  one  of  the  orders  that  is  appealed  from  to-day. 

Now  to  restrain  a  plaintiff  who  has  first  commenced  an 
indubitable  action  in  a  Court  having  indubitable  jurisdiction 
in  the  matter  is  a  very,  very  strong  thing  to  do;  but  it  so 
happened  on  that  very  same  day — I  care  not  whether  a  few 
hours  before  or  a  few  hours  after — the  Nova  Seotian  action 
came  on  for  trial,  and. the  learned  Judge  in  Nova  Scotia  made 
a  full  and  proper  partnersliip  decree — if  it  be  a  partnership 
decree — or  judgment  for  windins:  up  (if  not  a  partnership), 
the  co-adventure,  if  it  be  a  co-adventure.  That  was  made  in 
the  presence  and  in  the  hearing  of  all  the  parties  to  the  ac- 
tion :  so  that  on  one  and  the  same  dav  vrai  have  an  order  bv 
the  Vice-Chancellor  of  tlie  Palatine  Court  granting  an  in- 
junction restraining  ITall  from  continuing  the  proceedings  in 
Nova  Scotia,  and  also  the  Nova  Seotian  Court  granting  full 
relief  to  the  plaintiff  ITall  in  that  action.  That  being  so,  it 
was  a  state  of  things  which  was  absolutely — I  am  not  going 
to  say  intolerable — but  a  state  of  things  which  I  think  it 
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would  be  disgraceful  to  allow  to  continue,  and  the  defendant 
Hall  taking  that  view,  applied  by  summons  before  the  Vice- 
Chancellor  to  stay  the  proceedings  in  the  Palatine  Court  on 
the  ground  that  in  a  suit  in  Nova  Scotia  asking  for  the  same 
relief  between  the  same  parties,  a  decree  had  been  made  giv- 
ing fuH  relief.  The  Vice-Chancellor,  when  that  came  on, 
thought  fit  to  dismiss  the  summons  to  stay,  and  he  dismissed 
it  with  costs. 

Now  in  that  state  of  things,  what  is  our  duty?  I  think 
our  duty  is  to  see  that  the  Nova  Scotian  Court  is  left  practi- 
cally free  to  administer  justice  in  the  Nova  Scotian  Court 
between  parties  within  its  jurisdiction  and  to  take  care  that 
there  is  no  conflict  of  jurisdiction;  and  to  further  take  care 
that  Mr.  Hall  (against  whose  conduct,  as  far  as  I  can  see,  not 
one  word  of  blame  ought  to  be  attached),  shall  be  in  no  risk 
of  having  an  attachment  or  being  in  contempt. 

I  think  we  can  obtain  that  result  only  by,  in  the  first  place, 
discharging  the  order  of  the  Vice-Chancellor  appointing  Mr. 
Blakeley,  the  English  receiver.  We  must  then  discharge  also 
the  order  of  the  Vice-Chancellor  of  the  26th  May,  which 
granted  an  injunction  to  restrain  Mr.  Hall  from  proceeding 
in  Nova  Scotia;  and  we  must  dismiss  the  order  of  the  2nd 
June  by  which  the  Vice-Chancellor  refused  Mr.  Hall's  ap- 
plication to  stay  proceedings  in  the  Palatine  Court;  and  we 
must  make  an  order  on  that  summons  staying  further  pro- 
ceedings in  the  Palatine  Court. 

In  discharging  the  order  for  the  receiver,  I  see  no  objec- 
tion to  inserting  the  words  which  will  give  effect  to  that 
to  which  Mr.  Hughes  most  properly  assented,  namely,  the  con- 
dition that  the  monies,  which  were  in  fact  advanced  by  Mr. 
Jopson  and  Mr.  Antrobus,  should  be  a  first  charge  upon  the 
partnership  assets.  T  am  by  no  means  sure  that  that  is 
necessary,  but  to  avoid  any  question  or  discussion  let  that  be 
inserted. 

Then  there  comes  the  serious  question  of  costs.  As  to 
the  costs  of  the  appeal  here,  I  am  quite  clear  that  the  appel- 
lants should  have  their  costs.  I  think  they  must  have  their 
costs  also  of  the  summons  to  stay,  the  costs  of  which  they 
were  ordered  to  pay,  and  I  think  they  must  also  have  the 
costs  of  the  notice  of  motion  for  an  injunction.  I  am  not 
quite  sure  whether  they  were  ordered  to  pay  those  costs;  if 
they  were,  and  they  have  boon  paid,  they  must  be  refunded. 
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Lord  Justice  Fabwell: — I  entirely  agree.  The  exist- 
ence of  concurrent  jurisdiction  renders  very  necessary  the 
observance  of  a  comity  between  those  jurisdictions  the  dis- 
regard of  which  would  really  lead  to  most  unfortunate  fric- 
tion. Two  points  appear  to  me  to  be  usual  on  considering 
whether  you  should  have  regard  and  defer  to  a  jurisdiction 
with  which  you  may  come  in  conflict,  or  whether  you  can  ex- 
pect that  other  jurisdiction  to  defer  to  you  .  One  is  priority  in 
time,  the  other  is  the  extent  of  the  relief  asked  for  or  obtain- 
able in  the  other  jurisdiction. 

Now  in  the  present  case  there  is  really  no  question  that 
the  comity  between  two  conflicting  jurisdictions  ought  to 
have  been  exercised  by  the  Vice-Chancellor  in  favour  of  the 
Nova  Scotian  Court.  The  writ  in  the  Nova  Scotian  Court 
was  considerably  prior  in  time,  and  the  statement  of  claim 
also.  The  relief  asked  was  co-extensive,  and  the  relief  ob- 
tainable was  found  more  effective  because  the  Court  there 
could  act  in  rem  as  to  real  estate,  or  order  it  to  be  sold  or 
not.  The  nature  of  the  contract  between  the  parties  also  in 
my  opinion  is  another  reason  for  saying  that  the  Nova  Sco- 
tian jurisdiction  is  to  be  preferred.  It  is  a  contract  of  a 
peculiar  nature  under  which  one  adventurer  is  to  go  out  and 
try  to  obtain  mining  rights — mining  properties — which  he 
is  then  to  work  for  the  benefit  of  the  other  co-adventurers  and 
himself,  and  then  they  are  after  having  tested  and  discovered 
whether  the  mines  are  or  are  not  payable,  to  attempt  to  form 
companies  for  the  purpose  of  giving  the  British  public  the 
benefit  of  their  discoveries.  These  are  matters  which,  so  far  as 
the  parties  and  working  of  the  mines  in  Nova  Scotia  are  con- 
cerned, are  better  dealt  with  in  Nova  Scotia,  because  the 
working  is  there,  the  accounts  of  that  working  are  there,  and 
the  man  liable  to  account  as  managing  owner,  who  is  work- 
ing the  mine  there,  is  there  still. 

On  all  these  grounds  I  arrive  at  the  conclusion  that  the 
Palatine  Court  ought  to  have  deferred  to  the  jurisdiction  of 
the  Nova  Scotian  Court. 

Now  we  have  had  cited  to  us  a  decision  of  Lord  Cotten- 
ham^s,  than  whom  T  suppose  no  greater  judge  ever  sat  in 
Chancery.  In  my  view  that  really  bears  out  what  I  have 
said,  rather  than  the  argument  of  Mr.  Norton  which  it  was 
intended  to  support.  In  the  case  of  Bunbury  v.  Bunbury, 
(3  Jurist  644)  Lord  Cottenham  says,  and,  of  course,  I 
need  hardly  say  I  entirely  agree :  "'  Certainly  this  Court  is 
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as  competent,  wherever  the  parties  are  situate,  to  decide  on  a 
question  of  that  sort  as  a  Demerara  Court  can  be."  With  that 
I  quite  agree.  This  Court  does  deal  with  all  sorts  of  ques- 
tions, and,  if  accessary,  could  have  decided  any  question 
that  would  have  arisen,  as  far  as  I  know  in  the  present  case. 
Then  he  goes  on :  "  But  there  is  another  circumstance  in 
this  case," — I  pause  there  to  say  that  the  Lord  Chancellor 
does  not  say  "  more "  competent,  he  only  says  "  as  "  compe- 
tent— "but  there  is  another  circumstance  in  this  case.  It 
is  admitted  as  to  another  question — this  Court  must  come 
to  an  adjudication  as  to  personal  property,"  and  so  on, 
That  case  was  a  very  complicated  case,  and  I  need  not  read 
the  whole  of  tlie  judgment;  but  the  gist  of  it  is  this:  The 
English  CouTt  is  as  competent  as  the  other.  In  that  particu- 
lar case  there  is  a  particular  relief  asked  which  the  English 
Court  can  alone  dispose  of,  and  that  being  so  it  is  better  in 
the  interests  of  the  parties  that  the  Court  which  is  compe- 
tent should  dispose  of  the  whole  subject  matter  in  dispute 
between  the  parties — I  think  there  was  some  question  arising 
under  a  will — rather  than  the  Colonial  Court  in  which  some 
action  to  recover  land  was  commenced.  Speaking  for  myself, 
I  do  not  see  that  that  helps  Mr.  Norton  in  any  way. 

The  result  is  throughout  this  case,  in  the  proooedings, 
the  Vice-Chancellor  ought  to  have  refused  in  the  first  in- 
stance, directly  his  attention  was  called  to  the  fact  that  there 
was  a  properly  constituted  action  pending  in  a  colony  (and 
more  especially  when  his  attention  was  called  to  the  fact  that 
there  was  a  pending  motion  for  a  receiver  there),  to  have 
declined  to  interfere  in  any  way  with  the  jurisdiction  of  that 
Court ;  and,  in  fact,  I  think  I  read  one  passage  from  his  own 
judgment  which  seems  to  me  is  against  himself  rather  than 
in  support  of  the  view  that  he  has  taken. 

In  the  result  I  entirely  agree  with  the  order  proposed 
by  the  Master  of  the  Rolls. 

Lord  Justice  Kexnedy:  T  am  entirely  of  the  same  opin- 
ion, and  I  shall  say  nothing  with  regard  to  the  details  of  the 
cape,  or  the  details  of  the  order,  which  will  be  the  order  of 
this  Court.  But  1  do  desire  to  say  this — that  it  seems  to  me 
that  nothing  can  be  more  important  for  the  public  weal  than 
that  there  should  not  be,  wherever  it  can  be  avoided,  an 
apparent,  and  still  less  a  real,  clashing  of  jurisdiction  be- 
tween two  rompotent  tribunals.     I  am  not  saying — nobody 
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has  said — that  this  Court,  the  Palatine  Court,  was  not  a  com- 
petent tribunal;  but  it  is  found  when  this  action  was  first 
initiated  that,  -at  least  an  equally  competent  tribunal,  and 
certainly  more  convenient  forum,  had  already  seizin,  if  I 
may  call  it  so,  of  the  disputes  between  the  parties  as  to  their 
conflicting  rights,  and  as  to  the  working  out  of  those  rights 
in  relation  to  the  property  in  which  they  were  all  interested. 
If  ever  there  was  a  case,  as  it  seems  to  me,  in  which  a  Court 
here  ought  to  hold  its  hand  on  finding  that  another  Court, 
and  a  competent  Court,  has  already  got  seized  of  the  matters, 
and  the  same  matters  and  the  same  claim  in  character  for 
relief  before  it,  it  is  where  the  real  subject  of  the  litigation  is 
the  disposition  of  landed  property,  which  is  within  the  juris- 
diction of  that  other  forum.  A  clashing  of  orders  (if  such 
a  thing  were  possible),  between  the  tribunal  here  and  the 
trtbunal  there  is  obviously  more  inccmvenient,  and  more 
serious  in  its  complications  and  difficulties,  than  when  you 
are  merely  dealing  with  complicated  claims  of  a  pecuniai7  na- 
ture, because  you  have  got  ultimately  to  dispose  of  this  pro- 
perty; you  exercise  your  jurisdiction  in  authorizing,  it  may 
be,  the  sale  of  this  property,  and  T  cannot  conceive  anything 
more  inconvenient  than  the  possibility  (if  the  two  jurisdic- 
tions continue  to  coexist  actively)  that  one  forum  should 
hold  one  opinion  and  the  other  another,  as  to  tlie  proper  way 
of  dealing  with  the  property  which  is  situate  within  the 
jurisdiction  of  one  of  them.  In  this  case,  apart  from  the 
inconvenience,  I  do  attach  myself  great  value  to  a  perfect 
exercise  of  comitv  in  these  matters.  In  this  case  the  Vice- 
Chancellor  finds,  when  the  case  was  first  brouglit  before  him, 
that  the  Colonial  Court — the  High  Court  of  that  district 
with  a  right  of  appeal  to  the  Privy  Council  in  this  country — 
was  dealing  with  the  rights  of  the  parties  in  a  matter  in 
which  practically  the  same  questions  were  at  issue  in  which 
both  Courts  would  give  equal  relief,  and  in  which  the  pro- 
perty concerned,  as  well  as  one  of  the  litigants,  was  within 
the  jurisdiction  of  that  otlier  Court  in  which  all  the  parties 
were  already  appearing  without  objection  to  the  jurisdiction; 
and  I  regret  that  we  come  to  the  conclusion  (I  say  it  with 
great  respect)  that  the  Vice-Chancellor  did  think  it  was 
right  from  the  first  to  proceed  in  his  own  Court;  and  not 
only  that,  but  at  a  certain  stage  to  grant  an  injunction 
against  the  plaintiff  in  the  foreign  Court  from  pursuing  that 
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which  at  any  rate  was  the  more  natural  and  at  least  equally 
convenient  jurisdiction. 

It  seems  to  me  that  the  order  which  has  been  pronounced 
is  perfectly  right,  and  that  any  other  order  would  have  been 
to  my  mind  not  one  which  would  have  followed  out  well 
recognized,  and  not  only  well  recognized,  but,  in  my  humble 
judgment,  most  important  principles  of  administration  of 
justice  where  questions  of  this  kind  arise. 

I  also  think  that  I  should  say  what  the  Master  of  the 
Rolls  has  already  said — it  is  only  fair  to  Mr.  Hall  that  I 
should  say  that  I  can  myself  see  no  ground  for  imputing 
anything  to  him  but  that  which  was  consistent  with  honour. 
.  Lord  Justice  Farwell:  I  desire  to  sav  the  same.  I  cer- 
tainly  see  no  ground  for  the  Vice- Chancellor  imputing  any- 
thing discreditable  to  Mr.  Hall. 

Mr.  Hughes:  Your  Lordships  have  discharged  the  order 
of  the  16th  March  for  a  receiver? 

The  Master  of  the  Rolls:  The  order  giving  special  relief? 

Mr.  Hughes :  Yes,  I  did  not  mean  that  consent  to  go  quite 
to  this — that  I  consent  to  everything  advanced  in  the  matter 
to  Mr.  James  was  to  be  allowed  to  my  friend's  clients.  There 
has  been  a  very  great  deal  expended  before. 

Mr.  Norton:  Quite  so. 

Mr.  Hughes:  On  behalf  of  the  partnership  really.  Any 
moneys  advanced  by  Jopson  and  Antrobus  to  Mr.  James  and 
properly  expended  are  to  be  a  first  charge  on  the  assets. 

The  Master  of  the  Rolls :  That  is  it. 

Mr.  Hughes :  Then  as  to  the  costs  I  understand  as  regards 
the  costs  of  appointing  the  receiver  there  are  no  costs  of  the 
appeal  on  that.  The  costs  of  the  receivership  order  of  the 
16th  March  will  be  costs  in  the  action? 

The  Master  of  the  Rolls :  Yes. 

Mr.  Hughes:  And  as  regards  the  costs  of  the  26th  May 
and  2nd  June  orders,  we  get  the  costs  here  of  the  appeal  and 
below. 

The  Master  of  the  Rolls:  Yes. 

Mr.  Hughes :  With  regard  to  the  costs  of  the  action,  your 
Lordships  propose  to  leave  those  to  the  Vice-Chancellor,  but 
I  submit  under  the  circumstances  it  would  be  right  they 
should  be  dealt  with  now  rather  than  go  back  to  the  Vice- 
Chancellor.     What  I  was  going  to  say  is  this — 

Lord  Justice  Farwell:  There  is  nothing  on  appeal  for 
us  to  deal  with.     We  are  staying  all  further  proceedings. 
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but  we  are  not  dealing  with  the  costs  as  regards  the  action- 

The  Master  of  the  Rolls :  Did  your  summons  in  the  order 
refused  on  the  2nd  June  ask  anything  about  costs? 

Mr.  Hughes :  I  am  afraid  it  did  not. 

Lord  Justice  Farwell :  Then  I  do  not  think  it  is  before  us. 

Mr.  Hughes:  If  your  Lordship  pleases.  Then  as  to  costs 
of  the  action? 

The  Master  of  the  Rolls :  We  stay  all  proceedings,  but  to 
avoid  any  question  you  have  liberty  to  apply  to  the  Vice- 
Chancellor  as  to  the  costs  of  the  action. 

Mr.  Hughes:  If  your  Ivordship  pleases.  Could  not  your 
Lordships  go  this  far  really — say  at  all  events  that  the  costs 
subsequent  to  the  summons  ought  to  be  paid  to  my  client. 
That  is  a  matter  before  your  Lordships. 

The  Master  of  the  Rolls:  There  have  been  no  costs  of 
that  summons.  We  can  hardly  give  you  the  costs  of  that 
summons. 

Mr.  Hughes:  If  your  Lordship  pleases;  I  must  leave  it 
there.  There  must  be  liberty  to  apply  to  the  Vice-Chancellor 
as  to  the  costs  of  the  action? 

Mr.  Maberly:  Will  your  Lordships  make  one  order  on 
both  appeals? 

The  Master  of  the  Rolls :  Yes,  one  order. 

Mr.  Hughes:  The  order  for  costs  is  against  all  the  re- 
spondents, I  apprehend.  My  friend  Mr.  Maberley's  clients 
have  supported  my  friend,  Mr.  Norton. 

The  Master  of  the  Rolls:  Yes. 


QUEBEC. 


Court  of  Kino's  Bench,  October  7th,  1908. 

Criminal  Side. 

COUTURE  V.  PANOS. 

Sunday  Observance  Acts — Violaiicm  —  Selling  Ooods  — 
Validity  of  Provincial  Legislation  —  Dominion  Act — 
Qui  Tarn  Action — Procedure, 

Hutchinson,  J.: — The  defendant  has  been  found  guilty 
by  the  District  Magistrate  of  violating  the  observance  of 
Sunday  by  keeping  open  his  place  of  business  for  trade,  pur- 
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suing  his  calling,  and  selling  wares  and  merchandise  for  gain 
on  Sunday,  the  14th  day  of  June,  1908,  and  has  been  ad- 
judged to  pay  the  sum  of  $10  and  costs,  and,  in  default  of 
payment  thereof,  that  he  be  imprisoned  in  the  common 
jail  of  this  district  for  the  space  of  thirty  days.  From  this 
conviction  an  appeal  has  been  taken  to  this  Court.  When 
the  case  came  up  for  trial  before  the  district  magistrate  a 
preliminary  plea  was  filed  by  which  exception  was  taken  to 
the  jurisdiction  of  the  magistrate's  court  on  the  following 
grounds:  (1)  Because  the  Parliament  of  Canada  alone  has 
jurisdiction  to  legislate  regarding  the  observance  of  Sunday, 
and  that  the  provincial  statute  7th  Edward  VII.,  chap.  42, 
regarding  Sunday  observance  was,  and  is,  ultra  vires  of  that 
Legislature;  (2)  Because  even  if  the  provincial  legislature 
had  authority  to  legislate  on  such  matters  the  present  pro- 
ceedings should  have  been  authorized  by  the  Attorney-Gen- 
eral, \yhich  was  not  dOne;  (3)  Because  an  affidavit  which 
should  accompany  a  qui  tani  action  has  not  been  furnished 
as  required  by  law. 

It  is  true  that  in  1906  the  federal  Parliament  passed  an 
Act  known  as  the  Lord's  Day  Act  -regarding  Sunday  obser- 
vance, which  was  assented  to  on  the  13th  of  July,  1906,  and 
which  came  into  force  on  the  1st  of  March,  1907.  This  Act 
,  is  of  a  very  general  character.  Section  5  thereof  provides 
that  "it  shall  not  be  lawful  for  any  person  on  the  Lord's 
Day  to  sell,  or  offer  for  sale,  or  purchase  any  goods,  chattels 
or  other  personal  property,  or  any  real  estate,  or  to  carry 
on  or  transact  any  business  of  his  ordinary  calling;  or  in 
connection  with  such  calling;  or  for  gain  to  do  or  employ  any 
other  person  to  do  on  that  day  any  work,  business  or  labour.^' 
Then  there  follows  in  succeeding  clauses  provisions  regard- 
ing employees  engaged  in  receiving  or  transmitting  telegraph 
and  telephone  messages,  or  in  the  work  of  any  industrial 
process,  or  engaged  in  any  public  game  or  contest  for  gain, 
conveying  persons  for  amusement  and  pleasure,  using  guns, 
and  the  selling  and  distributing  of  foreign  newspapers,  etc. 
In  limitation  of  these  general  provisions  there  are  a  great 
many  exceptions  under  the  head  of  "  works  of  necessity  and 
mercy.''  Then  under  the  head  of  '*  procedure  "  it  is  provided 
that  "  nothing  in  this  Act  shall  be  construed  to  repeal  or 
j  in  any  way  affect  any  provision  of  any  Act  or  law  relating 

;  in  any  way  to  the  observance  of  the  Lord's  Day  in  force  in 

f  any  province  of  Canada  when  this  Act  comes  into  force." 
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And,  further,  no  action  or  prosecution  for  the  violation 
of  this  Act  shall  be  commenced  without  the  leave  of  the 
Attomey-Cieneral  for  the  province  in  which  the  offence  is 
alleged  to  have  been  committed. 

Immediately  before  this  Act  came  into  effect,  to  wit, 
on  the  28th  of  February,  1907,  the  I^egislature  of  this  prov- 
ince passed  an  Act,  chap.  42,  which  vi'itually  re-enacted,  or 
at  least  declared  to  remain  in  force,  the  existing  law  in  re- 
gard to  the  sale  of  goods  on  Sunday,  which  law  then  existing 
is  to  be  found  in  section  3498  of  the  Revised  Statutes  of 
Quebec,  which  prohibits,  with  certain  exceptions,  the  sale 
of  goods,  wares  and  merchandise  during  Sunday.  And  by 
a  second  clause  of  this  Act  of  1907,  it  is  provided  that  "  no 
person  shall  on  Sunday  for  gain,  except  in  cases  of  necessity 
or  urgency,  do  any  industrial  work  err  j)ursue  any  business  or 
calling,  or  act  or  organize  any  theatrical  performance." 
And,  further,  this  Act  provides  that  every  offence  against 
this  Act  shall  be  punished  by  a  fine  of  not  less  than  $1  and 
not  more  than  $40,  and  in  default  of  payment  thereof  by 
imprisonment  not  exceeding  thiity  days.  This  Act  also 
provides  that  the  fine  shall  belong  to  the  Crown,  and  can  be 
recovered  only  by  a  British  subject.  And  by  the  last  clause 
it  is  declared  that  nothing  in  this  Act  shall  restrict  the  privi- 
leges granted  or  recognized  by  the  federal  Act. 

Now,  among  the  subjects  mentioned  in  our  Constitution 
(The  British  North  America  Act  of  18()7).  which  the 
federal  parliament  has  the  exclusive  right  to  legislate  upon, 
there  is  the  criminal  law,  including  procedure  in  criminal 
matters;  and  among  the  subjects  set  apart  regarding  which 
the  provincial  legislatures  have  the  right  to  legislate  upon, 
is  property  and  civil  rights  in  the  province,  and  the  right  to 
impose  punishment  by  fine,  penalty  or  imprisonment  for 
enforcing  any  law  in  the  province. 

Questions  have  frequently  arisen  as  to  the  dividing  line 
between  these  two  jurisdictions,  and  appeals  have  been  taken 
to  the  PVivv  Council  to  determine  this  line  of  division,  and 
it  has  l)een  decided:  (1)  In  the  case  of  Hodge  v.  The  Queen 
(9  App.  Cas.  117),  that  the  subjects  which  in  one  aspect  and 
for  one  purpose  fall  within  section  92  of  the  British  North 
America  Act  (which  gives  the  subjects  for  federal  legislation) 
may  in  one  aspect  and  for  another  purpose  fall  within  sec- 
tion 91  of  this  Act,  which  gives  the  subjects  for  provincial 
legislation.  And,  later,  in  the  case  of  the  Grand  Trunk 
Railway    Company    and    the    Attorney-General    of    Canada 
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[1908]  A.  C.  65,  it  was  stated  that:  (1)  "  That  there  can  be  a 
domain  in  which  provincial  and  Dominion  legislation  may 
overlap,  in  which  case  neither  legislation  will  be  ultra  vires,  if 
the  field  is  clear,  and  (2)  that  if  the  field  is  not  clear,  and 
in  such  a  domain  the  two  legislations  meet,  then  the  Dom- 
inion legislation  must  prevail,"  the  federal  Parliament  hav- 
ing the  exclusive  right  to  legislate  upon  all  matters  not 
specially  assigned  to  the  provincial  legislatures. 

Now,  both  the  federal  Parliament  and  provincial  legis- 
lature have  legislated  in  regard  to  this  matter  of  Sunday 
observance.  The  question,  therefore,  is,  was  the  field  clear 
for  the  provincial  legislature  of  this  province  to  legislate 
to  the  limited  extent  it  did  on  the  28th  of  February,  1907, 
the  day  before  the  Dominion  Act  came  into  force?  On  re- 
ferring to  the  Hansard  debates  in  Parliament,  session  1906, 
volume  3,  page  5,622  and  following,  it  will  be  seen  that  the 
object  of  the  legislation  by  the  federal  Parliament  in  1906 
was  by  reason  of  the  Supreme  Court,  as  well  as  the  Privy 
Council,  having  declared  that  the  Act  of  the  Ontario  Legis- 
lature, or  one  similar  in  its  terms  to  it,  'regarding  Sunday 
observance — a  very  comprehensive  Act — was  treated  as  a 
whole  ultra  vires  of  the  provincial  legislature,  and  it  was 
considered  desirable  that  there  should  be  an  uniform  legis- 
lation throughout  the  whale  of  the  Dominion  of  Canada 
respecting  this  matter  of  Sunday  observance.  But  it  was 
generally  admitted  by  lawyers  on  both  sides  of  the  Housq 
that  the  provincial  legislatures  could  legislate  to  some  extent 
in  regard  to  Sunday  observance.  In  Ex  p.  Greene  (35  N.  B. 
R.  137),  the  Supreme  Court  of  New  Brunswick  declared  that 
the  New  Brunswick  statute  respecting  the  profanation  of  the 
Lord^s  Day  was  intra  vires  of  the  provincial  legislature,  and 
is  to  be  classed  as  a  police  or  municipal  regulation,  and  not 
as  a  matter  essentially  appertaining  to  the  criminal  lav 
and  so  within  the  sole  competence  of  the  Parliament  of 
Canada.  Therefore,  to  use  the  language  of  one  of  their 
Lordships  of  the  Privy  Council,  was  "  the  field  clear  '^  for 
the  provincial  legislature  of  Quebec  to  pass  the  Act  7th 
Edward  VIT.,  chap.  42,  above  referred  to,  under  which  Act 
it  seems  evident  that  the  present  action  was  taken?  On 
referring  to  the  Dominion  Act  of  1906,  it  will  be  seen  that 
in  every  important  clause  of  this  Act  special  reservation  is 
made  in  favour  of  the  provincial  Acts.  The  language  em- 
ployed is:  "It  shall  not  be  lawful  for  any  person  on  the 
Lord's  Day,  etc.,  except  a.*?  ]irovidod  herein,  or  in  any  pro- 
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vincial  Act  or  law  now  or  hereafter  in  force/'  And  then,  in 
section  16  of  this  Dominion  Act,  under  the  heading  "  Pro- 
cedure,^* it  is  provided,  as  above  mentioned,  that  "nothing 
herein  shall  be  construed  to  repeal  or  in  any  way  affect  any 
provisions  of  any  Act  or  law  relating  in  any  way  to  the  ob- 
servance of  the  Lord's  Day  in  force  in  any  province  of 
Canada  when  this  Act  comes  into  force/' 

Here  is  an  express  declaration  that  not  only  shall  all 
provincial  laws  regarding  this  matter  remain  in  force,  but 
any  new  law  that  the  provincial  legislature  may  pass  before 
the  1st  of  March,  1907,  shall  remain  in  force.  The  Dom- 
inion Parliament  not  only  yields  a  clear  field  to  the  pro- 
vincial legislatures,  but  impliedly  invites  that  legislature 
to  occupy  it  if  such  legislature  wishes  to  do  so;  and,  in  view 
if  this  legislation,  the  Quebec  local  Act  was  no  doubt  passed. 
Under  these  circumstances,  can  it  be  contended  that  thift 
Act  is  now  ultra  vires  of  that  IjCgislature  ?  I  cannot 
think  BO. 

As  to  the  second  contention  of  the  defendant,  that  even 
if  the  provincial  legislature  had  the  authority  to  pass  thi» 
Act  the  present  action  should  have  been  authorized  by  the 
Attorney-General,  if  the  present  prosecution  had  been  taken 
under  the  provisions  of  the  Dominion  statute  the  consent 
of  the  Attorney-General  would  certainly  be  required,  but  it 
is  evident  that  it  is  not  taken  under  that  statute,  but  under 
the  provincial  statute,  and  under  it  no  such  consent  is  re- 
quired. 

As  to  the  thixd  contention,  that  this  prosecution  is  of 
the  nature  of  a  qui  tam  action  and  that  an  affidavit  sl^ould 
have  been  furnished,  this  contention  could  only  apply,  if  at 
all,  when  the  proceedings  are  instituted  under  the  old  law 
as  found  in  our  revised  statutes,  and,  therefore,  this  con- 
tention cannot  be  sustained. 

There  was  also  a  further  contention  urged  before  this 
Court  that  the  provincial  statute,  under  which  this  profit 
cution  was  instituted,  provided  that  the  fine  could  only  be 
recovered  by  a  British  subject,  and  that  there  was  no  men- 
tion made  in  the  information  and  complaint  that  the  pnose- 
cutor  was  a  British  subject,  although,  in  the  evidence  before 
the  magistrate,  it  is  proved  that  he  is  a  British  subject.  In 
the  first  place  it  is  evident  that  the  offence  is  completely 
stated  in  the  information  and  complaint.  It  is  only  in  the 
procedure  that  it  is  necessary  that  the  prosecutor,  in  order 
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to  recover  the  fine  and  punish  the  defendant,  should  be  a 
British  subject;  that  is,  although  the  defendant  may  be 
guilty  of  the  offence,  yet  he  could  not  be  punished  unless 
the  prosecutor  was  a  British  subject.  In  any  event,  section 
578  (old  numbering)  of  the  Criminal  Code  governs  a  case  of 
this  kind.  It  provides  that  "  No  irregulartiy  or  defect  in 
the  substance  or  form  of  the  summons  or  warrant  and  no 
variance  between  the  charge  contained  in  the  summons  or 
warrant  and  charge  contained  in  the  information  or  between 
either  and  the  evidence  adduced  on  the  part  of  the  prose- 
cution at  the  inquiry,  shall  affect  the  validity  of  any  pro- 
ceeding at  or  subsequent  to  the  hearing." 

I  am,  therefore,  of  the  opinion  that  the  proceedings,  as 
taken,  are  valid,  and  that  the  conviction  of  the  complainant 
should  be  maintained,  and  the  appeal  is  dismissed  with  costs. 


EZCHEQITEB  COITBT  OF  CANADA. 

October  7th,  1908. 

Prince  Edward  Island  Admiralty  District. 

MAGDALEN  ISLANDS  STEAMSHIP  COMPANY,  LIM- 
ITED V.  THE  SHIP  "  DIANA." 

Shipping  —  Collision — Fault  of  Plaintiffs — Damages — Re- 
port of  Registrar  and  Merchants — Rule  for  Assessment  of 
Damages — Demurrage, 

W.  S.  Stewart,  K.C.,  for  plaintiffs. 

Fred  R.  Taylor  (of  the  New  Brunswick  Bar)  for  defend- 
ants. 

Sullivan,  C.J.. — This  is  a  proceeding  in  objection  to  a 
report  of  the  Registrar  and  merchants  in  a  cause  for  the 
recovery  of  damages  in  respect  of  a  collision  which  took 
place  on  26th  September,  1906,  in  the  Gulf  of  Saint  Law- 
rence, between  a  Steamship  called  the  "Amelia/'  owned 
by  the  plaintiff  company,  and  a  sailing  vessel  called  the 
"  Diana.^'  For  the  purposes  of  this  proceeding  it  is  sufficient 
to  state  that  there  was  a  counterclaim  on  behalf  of  the 
Diana  for  damages  occasioned  to  her  in  the  collision  by  the 
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Amelia.  The  Court  found  the  Steamship  Amelia  alone  to 
blame  for  the  collision,  and  condemned  the  plaintiffs  in 
damages,  directing  that  such  damages  should  be  assessed 
in  the  usual  way  by  the  Kegistrar  and  Merchants.  (See  3  E. 
L.  R.  158). 

The  Diana  was  a  fishing  vessel,  whose  home  port  was 
Gloucester,  Massachusetts,  and  at  the  time  of  the  collision 
she  was  engaged  in  seining  mackerel  off  the  coast  of  Prince 
Edward  Island. 

The  claim  for  damages  on  behalf  of  the  Diana  com- 
prised two  sums,  namely,  one  sum  for  repairs,  amounting 
to  twelve  hundred  and  eighty-six  dollars  and  thirty-two 
cents  ($1,286.32)  and  another  for  demurrage  and  loss  of 
fishing  amounting  to  nineteen  hundred  dollars  ($1,900). 
The  Registrar  and  merchants  have  allowed  on  the  account 
for  'repairs,  ten  hundred  and  seven  dollars  and  thirty-one 
cents  ($1,007.31),  and  on  the  claim  for  demurrage  and  loss 
of  fishing  seven  hundred  and  fourteen  dollars  ($714). 

Both  parties  moved  the  Court  to  vary  the  report  of  the 
Registrar  and  merchants,  the  plaintiff  company  on  the 
ground  that  the  sum  allowed  to  the  defendant  is  too  large, 
and  the  defendant  on  the  ground  that  their  whole  claim 
should  have  been  allowed  to  them. 

The  questions  to  be  disposed  of  by  me  now  are,  whether 
the  whole  amount  claimed  was  properly  due,  or  whether  all 
the  deductions  made  by  the  Registrar  and  merchants  in 
their  report  are  justified  by  the  evidence,  and  if  not  all, 
to  what  extent  the  deductions  ought  to  be  supported.  The 
recognized  rule  for  the  assessment  of  damages  in  cases  of 
collision  is  thus  stated  by  Dr.  Lushington  in  his  judgment 
in  the  case  of  "  The  Iron-master,"  (Swab,  at  p.  443) : — 

"  The  fundamental  principle  in  determining  the  measure 
of  damages  in  all  these  cases  of  collision  is  that  the  party 
to  blame  is  considered  a  wTong-docr,  and  the  party  injured 
is  entitled  to  restitutio  in  integrum,  to  full  and  complete  in- 
demnity for  all  the  losses  sustained." 

The  duty  of  the  Court  in  considering  an  application  such 
as  that  now  before  me,  is  laid  down  by  Dr.  Lushington  in 
his  judgment  in  the  case  of  The  Clyde  (Swab,  at  p.  25), 
in  these  words: — 

"I  fully  admit  that  it  is  the  duty  of  the  Court,  when 
an  objection  is  taken,  to  look  narrowly  to  the  whole  thing. 
It  is  its  duty  to  decide  the  question  by  evidence;  and  it 
is  the  duty  of  the  Court,  if  it  wholly  disagrees  with  the 
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judgment  of  the  Registrar  and  merchants,  to  do  justice 
to  the  parties,  and  to  alter  the  report  they  have  made/' 

This  brings  me  to  the  evidence:  Temporary  repairs 
were  made  to  the  Diana  at  Souris  in  Prince  Edward  Island, 
and  permanent  repairs  were  made  to  her  at  Gloucester, 
Massachusetts. 

The  deductions  made  from  the  accounts  for  repairs  are 
on  those  for  lumber  and  for  copper  paint  supplied,  and 
from  blacksmith's,  rigger's,  caulker's  and  painter's  accounts. 
The  Registrar  and  merchants  had  before  them  the  evidence 
of  the  persons  who  supplied  the  materials  as  well  as  'the 
evidence  of  the  persons  who  made  the  repairs,  and  that 
evidence  showed  that  all  the  goods  charged  for  were  actually 
supplied,  that  the  repairs  charged  for  were  all  made,  that 
those  repairs  were  rendered  necessary  by  the  collision  with 
the  Amelia,  and  that  the  charges  are  reasonable,  proper 
and  just. 

The  accounts  for  labour  and  materials  are  all  sworn  to, 
the  affidavit  in  each  case  stating  that  the  charge  for  labour 
and  materials  supplied  in  the  repairing  of  the  Diana  "is 
a  just  and  reasonable  charge,  and  that  the  labour  and  mater- 
ials represented  in  the  account,  to  the  amount  stated  therein, 
were  necessary  for  the  purpose  of  repairing  the  damage  sus- 
tained by  the  Diana  in  the  collision  with  the  Amelia,  in 
order  to  restore  her  to  the  condition  in  which  she  was  before 
the  collision." 

The  receipted  vouchers  were  also  submitted  to  the  Re- 
gistrar and  merchants.  They  are  supported  by  the  affida- 
vit of  Hugh  Parkhurst,  of  the  firm  of  Hugh  Parkhurst  & 
Co.,  the  managing  owners  of  the  Diana.  Mr.  Parkhurst  saw 
the  repairs  being  made  from  day  to  day,  and  he  swears 
that  he  actually  paid  the  several  amounts  stated  in  the 
vouchers;  that  he  knew  all  the  parties  therein  named;  that 
he  had  done  business  with  them  previously;  that  they  were 
the  persons  usually  employed  at  Gloucester  to  do  such  work 
and  that  they  were  in  every  respect  reliable  and  responsible 
persons.  There  was  also  before  the  Registrar  and  merchants 
the  evidence  of  Captain  Corkum,  of  Gloucester,  that  he 
was  personally  acquainted  with  all  these  persons  and  knew 
them  to  be  reputable  and  responsible  men.  There  was  like- 
wise before  them  the  evidence  of  Capt.  Collins,  wreck- 
master  of  The  Gloucester  Mutual  Fishing  Insurance  Com- 
pany, that  the  permanent  repairs  were  made  under  his  super- 
vision and  "were  onlv  such  as  were  made  necessary  by  the 
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collision  and  to  restore  her — ^the  Diana — so  far  as  possible 
to  the  same  condition  in  which  she  was  before  the  colli- 
sion/* 

In  opposition  to  the  evidence  which  I  have  recited,  there 
was  produced  on  behalf  of  the  plaintiff  company  the  evid- 
ence of  Milus  McPhee  and  Archibald  McPhee,  two  persons 
who  had  been  employed  as  carpenters  in  making  the  tem- 
porary repairs  at  Souris.  I  have  read  their  affidavits  and 
have  carefully  gone  over  their  oral  evidence,  as  well  respect- 
ing the  damage  caused  to  the  Diana  by  the  collision,  as  re- 
garding the  propriety  of  the  charges  for  labour  and  mater- 
ials in  making  the  permanent  repairs.  Milus  McPhee  was 
one  of  the  persons  who  held  a  survey  on  the  Diana  at  Souris 
immediately  after  the  collision,  and  he  signed  the  report 
of  that  suTVey  specifying  the  damage  caused  by  the  Amelia. 
His  affidavit  submitted  to  the  Registrar  and  merchants,  is 
almost  wholly  at  variance  with  the  report  that  he  signed, 
the  affidavit  alleging  the  damage  to  the  Diana  to  be  much 
less  than  it  is  stated  in  the  report.  In  the  report  it  is  re- 
commended that  only  temporary  repairs  should  be  made  at 
Souris.  Yet  in  their  affidavits  both  Milus  McPhee  and 
Archibald  McPhee  swear  that  they  made  a  "permanent 
job/'  while  in  their  oral  evidence  they  swear  that  the  re- 
pairs were  only  temporary.  When  sucli  is  the  shifting  and 
unreliable  character  of  the  evidence  of  Milus  McPhee  and 
Archibald  McPhee  in  regard  to  a  branch  of  the  inquiry  con- 
cerning which  they  might  Teasonably  be  expected  to  possess 
accurate  knowledge,  their  evidence  on  points  outside  the 
sphere  of  their  knowledge  or  observation  should  be  entitled 
to  little  consideration.  As  regards  the  labour  and  materials 
employed  in  the  permanent  repairs  made  at  Gloucester,  their 
evidence  is  to  my  mind  utterly  valueless.  It  is  comprised 
for  the  most  part  of  estimates  and  conjectures  which  should 
not  be  held  to  weigh  against  the  positive  testimony  of  per- 
sons who  were  on  the  spot,  who  saw  the  dama<?e  that  was 
done  to  the  Diana  in  the  collision  when  that  damage  was  ex- 
posed preparatory  to,  and  in  the  course  of  making  the  re- 
pairs, who  saw  the  repairs  being  made,  knew  what  materials 
were  supplied,  and  possessed  a  knowledge  of  the  proper 
charges  for  materials  and  labour,  not  as  they  would  or  might 
be  at  Souris  or  elsewhere  in  Prince  Edward  Island,  but  as 
they  really  were  at  Gloucester,  Massachusetts,  in  the  winter 
of  1907. 
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Disposing  of  this  question  as  I  am  bound  to  do,  accord- 
ing to  judicial  principles,  I  have  come  to  the  conclusion  that 
there  has  been  produced  on  behalf  of  the  Diana  sufficient 
prima  facie  evidence  to  support  the  whole  claim  for  reparris, 
and  that  no  evidence  has  been  produced  on  behalf  of  the 
Amelia  sufficient  to  rebut  it.  My  mind  is  quite  free  from 
doubt  upon  this  point,  but  even  if  I  entertained  a  doubt, 
adopting  the  principle  laid  down  by  the  Court  in  the  case 
of  The  Egyptian  (10  L.  T.  N.  S.  910),  that  the  claimant  "  in 
all  cases  of  doubt  ought  to  have  the  benefit  of  that  doubt 
against  a  wrong-doer,''  I  should  still  have  to  find  in  favour 
of  the  contention  on  behalf  of  the  Diana. 

There  is  no  evidence  before  me  and  there  was  no  evi- 
dence before  the  Eegistrar  and  merchants  tending  to  shew 
that  the  claimants  in  this  case  acted  otherwise  than  rea- 
sonably and  honestly,  in  repairing  the  injury  inflicted  upon 
their  property  through  no  fault  of  their  own,  and  such  being 
the  fact  clearly  established  by  positive  evidence  on  behalf 
of  the  Diana,  it  appears  to  me  that  the  principle  recently 
propounded  in  the  House  of  Lords  by  the  present  Lord 
Chancellor  in  the  case  of  Lodge  Holes  Colliery  Company 
Ltd.  V.  Wednesbury  Corporation  (1908,  A.  C.  at  p.  325) 
as  one  that  should  govern  Courts,  of  Justice  in  dealing  with 
cases  of  this  nature,  is  peculiarly  applicable.  Lord  Lore- 
burn  in  that  case  said: 

"  Now  I  think  a  Court  of  Justice  ought  to  be  very 
slow  in  countenancing  any  attempt  by  a  wrong-doer  to  make 
captious  objections  to  the  methods  by  which  those  whom 
he  has  injured  have  sought  to  repair  the  injury.  When  a 
road  is  let  down  or  land  let  down,  those  entitled  to  have 
it  repaired  find  themselves  saddled  with  a  business  which 
they  did  not  seek,  and  for  which  they  are  not  to  blame. 
Errors  of  judgment  may  be  committed  in  this  as  in  other 
affairs  of  life.  It  would  be  intolerable  if  persons  so  situ- 
ated could  be  called  to  account  by  the  wrong-doer  in  a  min- 
ute scrutiny  of  the  expense,  as  though  they  were  hie  agentv, 
for  any  mistake  or  mis-calculation,  provided  they  act  hon- 
estly and  reasonably.  In  judging  whether  thoy  have  acted 
reasonably,  I  think  a  Court  should  be  very  indulgent  and 
always  bear  in  mind  who  was  to  blame." 

Viewing  the  question  involved  in  the  light  of  the  doctrine 
thus  laid  down  by  the  Lord  Chancellor  and  having  regard 
to  the  evidence  adduced,  I  am  constrained  to  vary  the  report 
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of  the  Begistrar  and  merchants  by  allowing  the  whole  claim 
of  $1,286.32  for  the  repairs  to  the  Diana. 

The  next  item  is  the  claim  for  demurrage  and  loss  of 
fishing.  The  Registrar  and  merchants  do  not  state  in  their 
report  the  principle  they  adopted  which  led  them  to  allow 
seven  hundred  and  fourteen  dollars  ($714)  for  this  claim.  It 
appears  that  the  Diana  was  laid  up  at  Souris  undergoing 
temporary  repairs  for  eight  days.  The  evidence  of  Capt. 
Corkum,  master  of  a  fishing  schooner  called  "Priscilla 
Smith,"  is  that  during  those  eight  days  he  caught  about 
sixty-five  barrels  of  mackerel  in  the  locality  in  which  the 
Diana  had  been  fishing  previously  to  and  at  the  time  of 
the  collision,  and  that  he  sold  the  fish  then  caught  in  Bos- 
ton at  thirty  dollars  ($30)  a  barrel.  Hugh  Parkhurst  in 
his  affidavit  in  support  of  the  Diana's  claim  says :  "  Taking 
said  other  schooner  —  the  Priscilla  Smith  —  as  a  standard 
I  estimate  the  loss  sustained  by  the  said  schooner  Diana, 
owing  to  being  laid  up  at  Souris  effecting  such  temporary 
repairs,  at  nineteen  hundred  dollars  ($1,900).'' 

On  the  assumption  that  a  vessel  at  the  time  and  in  the 
place  mentioned  might  have  failed  to  catch  any  fish,  half  of 
what  Capt.  Corkum  caught  would  probably  be  a  not  unfair 
average  catch,  and  deducting  the  incidental  expenses  from 
the  sum  that  would  thus  be  realized  the  amount  of  seven 
hundred  and  fourteen  dollars  ($714)  assessed  for  this  item 
by  the  Registrar  and  merchants,  is  perhaps  a  not  unrea^ 
sonable  approximation  to  the  amount  of  the  Diana's  loss.  I 
therefore  confirm  it. 

The  next  question  is  regarding  the  interest.  The  Regis- 
trar and  merchants  have  allowed  interest  at  five  per  cent. 
(5%)  on  $1,721.31,  the  total  amount  assessed  by  them,  from 
the  date  of  the  collision,  namely,  the  26th  September,  1906. 
Whilst  I  am  not  disposed  to  interfere  with  the  rate  of  inter- 
est which  they  have  allowed,  I  am  unable  to  adopt  their 
view  with  regard  to  the  amount  on  which  and  the  time 
from  which  that  interest  should  be  calculated.  In  accord- 
ance with  the  principle  applicable  in  such  cases  and  usually 
adopted,  I  vary  their  report  by  allowing  interest  at  five 
per  cent.  (5%)  on  the  amount  found  for  demurrage  and 
loss  of  fishing,  viz.,  $714  from  2Gth  September,  1906,  and 
on  the  total  cost  of  the  repairs,  viz.,  $1,2X6.32,  from  2l8t 
March,  1907,  the  date  on  which  it  appears  that  the  principal 
part  of  the  latter  sum  was  paid. 
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In  the  repart  of  the  Registrar  and  merchants  the  opin- 
ion is  expressed  that  each  party  should  pay  their  own  costs 
of  the  reference.  I  am  unable  to  accede  to  that  view.  I  dir- 
ect that  the  plaintiff  company  shall  pay  all  the  costs  of 
the  reference.  My  decree  will  therefore  be :  That  ther  amount 
of  seven  hundred  and  fourteen  dollars  ($714)  allowed  by 
the  Registrar  and  merchants  for  demurrage  and  loss  of 
fishing  be  confirmed  and  allowed,  with  interest  thereon  at 
five  per  cent.  (5%)  from  26th  September,  1906.  That  the 
whole  amount  of  the  accounts  and  vouchers  for  repairs, 
namely,  twelve  hundred  and  eighty-six  dollars  and  thirty- 
two  cents,  be  allowed  with  interest  thereon  at  five  per  cent. 
(5%)  from  21st  March,  1907,  that  the  plaintiff  company 
shall  pay  all  the  costs  of  the  reference  and  all  the  costs 
of  the  applications  to  vary  the  report  of  the  Registrar  and 
merchants. 

Decree  accordingly. 


NOVA  SCOTIA. 

IN  THE  SUPREME  COURT. 

LoNGLBY,  J.  October  12th^  1908. 

SMILEY  V.  CURRIE. 

Debtor  and  Creditor — Judgment  —  Execution  — Defective 
Process — Discharge  of  Debtor  out  of  Custody — Action  of 
Escape  against  Sheriff — Damages, 

B.  S.  Graham,  for  plaintiff. 
W.  C.  Robinson,  for  defendant. 

LoNGLEY,  J. : — ^The  facts  in  this  case  are  simple  and  un- 
disputed. The  plaintiff,  Smiley,  recovered  in  tlie  County 
Court,  District  No.  4,  a  judgment  against  one  John  Black- 
burn, for  $32.93,  debt  and  costs,  and  took  proceedings  against 
Blackburn  under  the  Collection  Act.  He  was  ordered  by 
the  commissioner  to  pay  $5  a  month.  He  failed  to  comply 
with  the  order,  and  the  commissioner  ordered  the  issue  of  an 
execution  against  him  under  the  terms  of  the  Act.    The 
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execution  was  issued  and  placed  in  the  sheriff's  hands  with 
instructions  to  take  the  body.  The  sheriff  made  the  arrest 
under  the  execution,  the  original  of  which  I  annex,  on  a 
certain  Saturday.  After  Blackburn  was  lodged  in  gaol,  his 
solicitor  discovered  that  Blackburn's  name  was  omitted  from 
the  preamble  of  the  execution,  which  sets  forth  that  on  a 
certain  date  judgment  was  recovered  in  the  County  Court 
against  ....  The  directory  part  of  the  execution  re- 
quires the  sheriff  to  "  take  the  body  of  the  said  John  Black- 
bum  and  commit  unto  our  gaol  in  your  bailiwick,  and  detain 
in  your  custody  within  our  said  gaol  until  he  pays  the  full 
amount  due  on  the  judgment  ...  or  that  he  be  dis- 
charged    .     .     .     according  to  law." 

The  said  solicitor  claimed  that  owing  to  this  blank  in 
the  preamble  of  the  execution  it  was  absolutely  void  and 
Blackburn  must  be  set  at  liberty  at  once.  The  sheriff  then 
went  to  plaintiff's  solicitor  who  claimed  that  the  writ  was 
all  right,  but  did  not  offer  to  indemnify  him.  The  sheriff 
thereupon,  on  his  own  responsibility,  set  Blackburn  at  lib- 
erty. The  plaintiff  now  brings  action  against  the  sheriff  for 
an  escape. 

It  is  with  regret  that,  after  a  careful  examination  of  the 
authorities,  I  have  come  to  the  conclusion  that  I  must  find 
for  the  plaintiff.  I  am  satisfied  the  sheriff  acted  in  good 
faith,  but  under  an  entirely  erroneous  conception  of  his 
duty.  The  execution,  in  my  view,  notwithstanding  the  blank 
in  the  preamble,  was  ample  to  justify  him  in  holding  the 
prisoner.  I  am  not  called  upon  to  say  whether  the  prisoner 
might  have  been  released  under  a  writ  of  habeas  corpus,  or 
whether,  on  application,  an  amendment  might  have  been 
ordered  by  the  Court.  All  I  have  to  decide  is  that  the  writ 
was  amply  sufficient  to  justify  the  sheriff  in  holding  his 
man,  and  the  omission  in  the  preamble  was  no  justification 
for  releasing  the  prisoner.  I  have  carefully  examined  the 
case  of  Morgan  v.  Bridges,  reported  in  1  B.  &  Aid.  647,  but  it 
seems  to  me  the  circumstances  are  entirely  dissimilar.  In 
that  case  the  sheriff  in  his  writ  was  directed  to  take  Godfrey, 
whereas  he  in  reality  took  Maurice.  As  a  matter  of  fact 
Maurice  was  the  right  man,  and  if  the  8?ieriff  had  held  him 
he  would  have  been  upheld.  But  the  t!ourt  decided  that  the 
sheriff  was  not  bound  to  take  the  risk,  and  was  therefore  not 
amenable  to  an  action  for  escape  for  letting  Maurice  go 
as  soon  as  he  discovered  that  he  was  not  Godfrey.    That 
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principle  might  be  applied  if  the  sheriff  in  this  case  had 
discovered  that  he  had  arrested  the  wrong  man.  But  nothing 
of  the  kind  occurred  here.  The  sheriff  was  commanded  to 
take  John  Blackburn,  and  keep  him  safely,  and  because  there 
was  an  omission  in  the  preamble  seems  to  me  no  justification 
for  letting  Blackburn  escape. 

The  only  question  is  damages.  The  defendant  did  not 
give  any  direct  testimony  as  to  the  financial  position  of 
Blackburn  from  which  to  judge  how  much  loss  the  plaintiff 
sustained  by  his  release.  But,  by  consent,  all  the  papers 
in  the  proceedings  before  the  commissioner  under  the  Col- 
lection Act  were  put  in  evidence,  and  from  these  I  think  I 
am  at  liberty  to  draw  the  inference  that  Blackburn  was  with- 
out property  and  in  debt,  though  earning  $35  a  month.  He 
had  a  large  family  of  children,  and  seems  to  have  been 
always  behind  financially,  and  not  likely  to  pay  this  debt, 
even  under  the  exacting  provisions  of  the  Collection  Act. 
I  think,  therefore,  the  escape  was  of  trifling  injury  to  plain- 
tiff, and  only  calls  for  nominal  damages,  which  I  fix  at  $10. 
Judgment  will  have  to  be  entered  for  plaintiff  for  $10  and 
costs  of  suit,  which  ought  to  be  small  as  there  was  practically 
no  evidence,  and  the  trial  only  occupied  a  few  minutes. 


NOVA  SCOTIA. 

IN  THE  SUPREME  COURT. 

Drysdale,  J.,  AT  Halifax.  October  Ctii,  1908. 

EASTERN  HAT  &  CAP  CO.  v.  WALMSLEY. 

Patent  of  Invention — Infringement — Cap  with  Ear  Covering 
Attached — Novelty  —  Patentability — Specification — In- 
junction— Account — Damages. 

Action  claiming  an  injunction  for  an  infringement  of 
plaintiffs'  patent  and  damages. 

J.  J.  Eitchie,  K.C.,  and  W.  B.  A.  Ritchie,  K.C.,  for  plain- 
tifiEs. 

H.  Mellish,  K.C.,  and  J.  P.  Bill,  for  defendant. 
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Drysdalb,  J.: — ^This  is  an  action  for  an  infringement 
by  defendant  of  a  patent  granted  to  Ogilvie  &  Coulson  on  the 
19th  of  March,  1907,  whereby  the  patentees  were  granted 
the  exclusive  right  of  making  and  vending  an  invention  re- 
lating to  caps,  described  in  the  specification  attached  to  the 
patent  as  a  new  and  useful  improvement  in  caps,  the  object 
of  the  invention  being  to  provide  a  cap  containing  on  its 
interior  an  efficient  and  comfortable  covering  for  the  ears 
which,  when  turned  outwards,  and  downwards,  can  be  used 
for  that  purpose  without  changing  the  proper  fit  of  the  cap. 

The  defendant  admits  making  and  selling  caps  such  as  are 
described  in  the  specification  above  mentioned,  and  insists  as 
his  defence  that  the  patent  held  by  the  plaintiffs  is  invalid, 
that  the  specification  and  patent  described  nothing  new  or  at 
least  nothing  that  could  be  properly  said  to  be  patentable. 
In  short,  that  there  had  been  no  exercise  of  invention  or 
inventive  faculties  by  Ogilvie  &  Coulson,  and  none  described 
in  their  application  or  patent.  The  question,  and  the  only 
question  therefore  before  me  is,  does  the  specification  describe 
and  claim  the  invention? 

Ear  coverings  attached  to  the  interior  of  caps  and  adapted 
to  turn  outward  were  not  new  at  the  time  of  the  application 
for  the  patent  in  question.  The  claim,  however,  by  the 
plaintiff  is  that  all  former  coverings  when  used  either  de- 
stroyed the  shape  or  fit  of  the  cap,  or  rendered  the  desired 
protection  ineffective,  and  that  by  study,  practical  designing 
and  ingenuity,  the  patentees,  by  the  u?e  of  a  flexible  elastic 
material  attached  to  the  inside  of  the  cap,  produced  a  cover- 
ing that  at  once  was  calculated  to  render  the  desired  pro- 
tection without  destroying  the  fit  of  the  cap.  Much  evidence 
was  given  by  experts  in  the  manufacture  of  caps  relating  to 
the  various  articles  heretofore  produced,  and  given  to  the 
public,  and  shewing  the  various  designs  of  ear  coverings  as 
applied  to  the  interior  of  caps,  and  I  think  it  is  a  fair  conclu- 
sion that  in  none  of  these  was  the  object  attained  of  produc- 
ing an  interior  covering  which,  when  turned  outward,  and 
downward,  could  be  used  efficiently  without  changing  the  fit  of 
the  cap.  It  seems  to  me  the  distinctive  discovery  of  the 
patentees  here  was  after  vari(uis  experiments  in  finding  that 
a  flexible  elastic  material  could  be  used  in  a  particular  shape 
and  thus  accomplish  the  purpose.  This  I  think  was  a  new 
thing  in  the  trade,  producing  a  practical  benefit,  and  can 
properly  be  said  to  be  an  invention.     It  seems  to  have  been 
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a  success  as  regards  utility.  It  was  produced  by  the  exer- 
cise of  skill  and  ingenuity,  and  to  my  mind  has  the  merit 
of  invention. 

The  plaintiff  is  entitled  to  an  injunction,  and  an  account- 
ing in  respect  to  damages. 


VOVA  SCOTIA. 

IN  THE  SUPREME  COURT. 
LONGLEY^  J.,  AT  CHAMBERS.  OOTOBER  5TH,  1908. 

SAM  CHAK  V.  CAMPBELL. 

Practice — Writ  of  Summons — Untrue  Address  of  Plaintiff — 
Setting  aside  Writ — Staffing  Proceedings  until  Correct 
Address  Furnished  by  Plaintiff. 

Motion  to  dismiss  action  for  non-compliance  with  order 
of  Court. 

H.  T.  Macilreith,  in  support  of  motion. 
W.  F.  O'Connor,  contra. 

LoNGLEY,  J. : — In  this  case  a  writ  of  summons  was  issued 
against  defendant  by  plaintiff  through  his  solicitor,  Finlay 
McDonald.  The  address  of  plaintiff  was  endorsed  upon  the 
writ  of  summons,  but  upon  affidavit  it  was  shewn  to  the 
satisfaction  of  Drysdale,  J.,  that  the  address  given  was  not 
the  true  one,  and  an  order  was  passed  by  Drysdale,  J.,  stay- 
ing proceedings  until  the  right  address  was  furnished.  After 
this  order  an  amended  writ  was  served  with  another  address, 
namely,  "  Sydney  Mines  in  the  County  of  Cape  Breton.*^ 
On  application  to  Drysdale,  J.,  this  address  was  held  insuflS- 
cient,  and  proceedings  were  ordered  stayed  until  the  previous 
order  had  been  complied  with.  After  that  the  writ  of  sum- 
mons was  further  amended  by  giving  plaintiff's  address  as 
follows :  "  Main  Street,  Sydney  Mines  in  the  County  of  Cape 
Breton."  The  defendant  now  comes  to  me  with  an  affidavit 
of  Thomas  CoUison  of  Sydney,  constable,  who  deposes  that 
on  Monday  the  22'nd  of  June,  after  the  second  amended  sum- 
mons had  been  served,  he  visited  Main  Street  in  the  town 
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of  Sydney  Mines,  County  of  Cape  Breton,  and  made  dili- 
gent inquiries  as  to  whether  plaintiff  Sam  Chak  resided  on 
said  street,  but  could  not  ascertain  where  the  said  Sam  Chak 
resided.  He  visited  the  only  Chinese  laundry  on  said  street 
and  inquired  of  the  Chinaman,  proprietor  thereof,  whether 
he  knew  the  said  Sam  Chak,  and  he  informed  him  that  he 
did  not  know  Sam  Chak,  and  that  he  (Chak)  did  not  reside 
or  work  there.  Collison  says  that  from  diligent  inquiries 
he  verily  believes  that  Sam  Chak  does  not  reside  on  Main 
Street,  Sydney  Mines. 

The  answer  to  this .  is  by  one  Wong  Yeen,  a  Chinese 
student,  who  says  that  at  the  request  of  plaintiff's  solicitor  he 
started  out  to  locate  the  several  Chinamen  who  have  brought 
actions  similar  to  the  one  in  question  against  defendant,  and 
that  as  a  result  he  found  Sam  Chak  at  Sydney  Mines,  and 
declares  that  he  is  a  resident  there,  and  resides  on  Main 
Street.  He  admits  that  Collison's  affidavit  may  be  correct, 
but  thinks  that  Chak  is  concealing  himself  from  fear.  Says 
Chak  is  a  laundryman  and  goes  from  place  to  place. 

Sam  Chak  on  the  day  of  July,  in  an  affidavit 

states  that  he  is  then  engaged  as  a  laundryman  on  Main 
Street,  Sydney  Mines. 

As  I  read  the  affidavit,  I  am  impressed  with  a  strong  con- 
viction that  another  either  false  or  misleading  address  has  been 
furnished,  and  that  the  provisions  of  Order  IV.  are  being 
evaded.  It  seems  impossible  that  diligent  search  by  an 
officer  from  one  end  to  the  other  of  Main  Street,  in  Sydney 
Mines,  should  fail  to  reveal  some  light  as  to  the  residence  of 
the  plaintiff,  if  he  really  resided  there  or  had  recently  resided 
there.  Chak  himself  does  not  venture  to  say  he  resides  on 
Main  Street,  he  simply  says  that  he  is  engaged  there  in 
July  in  laundry  work,  on  said  street,  and  the  student  merely 
says  he  found  Chak  on  Main  Street,  Sydney  Mines,  which 
is  perfectly  consistent  with  an  entire  absence  of  residence 
on  said  street. 

•  I  do  not  feel  like  setting  aside  the  writ  absolutely  on 
this  ground.  I  have  not  yet  found  any  authority  for  quite 
so  drastic  a  step.  I  think,  under  the  affidavits,  I  ought  to 
stay  all  further  proceedings  until  an  address  which  is  a 
substantial  and  strict  compliance  with  the  Act,  and  the  order 
of  Drysdale,  J.,  is  furnished,  and  in  view  of  the  repeated 
applications  made  in  this  matter,  I  think  the  costs  of  this 
application  should  be  paid  by  plaintiff. 
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NOVA  SCOTIA. 

IN  THE  SUPREME  COURT.  • 
LONGLEY,  J.,  AT  CHAMBERS.  OCTOBER  9TH,   1908. 

R.  C.  E.  CORPORATION  v.  MACPHERSON. 

Practice — Place  of  Trial — Affidavit  of  Materiality  of  Wit- 
nesses— Change  of  Venue — Refusal — Costs, 

Motion  for  a  change  of  venue. 

T.  R.  Robertson,  in  support  of  motion. 
H.  Mellish,  K.C.,  contra. 

LoNGLEY,  J. : — If  I  could  accept  without  reservation  the 
statement  in  the  defendant's  affidavit  that  fifteen  necessary 
and  material  witnesses  whose  names  are  mentioned  were 
really  material  and  necessary,  it  is  clear  that  the  balance  of 
convenience  would  be  in  favour  of  Sydney  as  a  place  of  trial. 
But  apart  from  the  misgiving  one  would  naturally  have  as 
to  the  probability  of  those  men  having  knowledge  about  a 
question  between  a  bishop  and  his  priest,  touching  land 
which  would  necessitate,  or  even  justify,  their  attendance 
under  subpoena,  direct  evidence  is  given  by  Mr.  Wall  and 
others  that  several  of  those  witnesses  named  have  no  know- 
ledge concerning  the  matters  at  issue ;  have  never  been  spoken 
to  by  defendant  or  in  his  behalf,  and  would  be  valueless  to 
him  as  witnesses. 

On  the  other  hand,  the  principal  witness  for  the  plaintiff 
is  the  Bishop  of  Antigonish,  who  is  over  83  years  of  age, 
and  of  feeble  health.  The  action  arises  out  of  the  failure  of 
a  priest  to  obey  the  orders  of  his  ecclesiastical  superior,  and 
must  be  very  largely  confined  to  matters  known  only  to  the 
two  contending  parties. 

In  addition,  I  have  to  note  that  the  cause  is  readv  for 
trial  at  Antigonish,  where  the  Court  opens  October  13th. 
The  application  for  a  change  was  made  for  the  first  time  to- 
day. It  may  be  that  the  effect  of  a  change  would  be  to 
postpone  the  trial  indefinitely.  This  would  be  a  serious 
matter,  perhaps,  to  the  plaintiff.  I  think  if  defendant  was 
really  desirous  of  a  change  he  should  have  applied  earlier. 
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1  do  not  ignore  the  fact  that  the  policy  of  the  law  is  that 
the  trial  should  take  place  at  the  most  convenient  place; 
nor  do  1  give  any  special  weigiit  to  the  offer  made  by  plain- 
tiff's solicitor  in  Court  to  enter  into  an  undertaking  to  pay 
all  the  extra  expense  the  trial  at  Antigonish  might  impose 
upon  defendant  up  to  the  full  extent  of  his  claim  of  extra 
expense.  I  have  found  no  authority  for  giving  weight  to 
this  offer,  though  it  seems  to  me  it  does  constitute  a  feature 
in  determining  such  applications.  The  conclusion  1  have 
reached  is  that  the  ends  of  justice  will  be  best  served  by  de- 
clining to  order  a  change  of  venue,  and  thus  jeopardize  the 
plaintiff's  right  to  an  early  determination  of  the  issue.  Costs 
to  be  plaintiff's  cause  in  tlie  cause.  Plaintiff  in  his  order  to 
discharge  order  to  be  subject  to  undertaking  to  bear  extra 
costs,  not  exceeding  $180. 


NOVA  SCOTIA. 

IN  THE  SUPHEME  COURT. 

Drysdale,  J.,  AT  Chambers.  October  7th,  1908. 

REX  V.  BUTTON. 
Re  woo  JIN. 

Chinese   Immigration  Act — Infraction — Deportation   before 
Conviction — Power  of  Minister  of  Trade  and  Commerce. 

Argument  on*  the  return  to  an  order  in  the  nature  of  a 
habeas  corpus  for  the  release  of  Woo  Jin,  a  person  of  Chinese 
origin,  who  was  being  deported  from  Canada  for  a  violation 
of  the  Chinese  Immigration  Act. 

W.  T.  O'Connor,  for  the  prisoner. 
W.  H.  Fulton,  for  the  steamship. 

The  question  submitted  here  is  whether  deportation  can 
take  place  under  the  Chinese  Immigration  Act  by  the  Min- 
ister of  Trade  and  Commerce,  before  a  conviction  is  had  in 
a  court  of  justice  for  a  violation  of  the  provisions  of  the 
Act. 


544  '^'^^^  EAISTERN  LAW  REPORTER, 

In  this  case  the  Chinaman^  Woo  Jin^  is  in  the  custody  of 
the  master  of  the  S.  S.  "Bomu^^  and  being  deported  by 
order  of  the  Minister,  no  conviction  having  been  made  against 
him  in  the  Courts. 

The  original  Act  has  been  amended  by  c.  14  of  the  Act 
of  1908,  and  by  the  amendment  a  person  of  Chinese  origin 
who  lands  or  attempts  to  land  without  the  payment  of  the  tax, 
or  in  any  way  attempts  to  evade  the  Act,  is  guilty  of  an  indict- 
able offence  and  liable  to  imprisonment  or  fine  or  both,  and 
he  is  also  liable  to  deportation.  Deportation  is  the  act  of 
forcibly  sending  a  person  out  of  this  country.  The  Courts 
are  not  charged  with  any  duty  or  authority  in  this  respect, 
but  by  s.  27  (a)  of  the  Act,  where  a  person  is  liable  to  de- 
portation, tlie  Minister  is  authorized  to  apprehend  and  de- 
port. By  the  Act  the  Minister  is  charged  with  the  adminis- 
tration of  the  Act.  The  Governor-in-Council  may  make  regu- 
lations for  the  carrying  out  of  the  provisions  of  the  Act  and 
it  would  seem  that  the  question  of  deportation  is  solely  with 
the  Minister.  The  only  question  I  have  to  consider  is  whe- 
ther in  any  case  the  Minister  can  deport  without  having  first 
indicted  and  obtained  a  conviction  for  a  violation  of  the 
Act.  A  person  having  violated  the  Act  is  liable  to  indict- 
ment and  imprisonment  and  is  also  liable  to  deportation. 
By  the  clause  giving  the  Minister  the  power  to  deport  a  con- 
viction is  not  made  a  prerequisite,  but  he  is  empowered  to 
deport  simply  where  the  person  is  liable  to  deportation,  that 
is,  where  he  has  landed  without  payment  of  the  tax  or  other- 
wise infringed  the  Act.  The  Minister  seems  to  be  charged 
with  the  responsibility  not  only  of  the  deportation,  but  of 
ascertaining  the  liability  of  the  person  to  deportation.  If 
the  Minister  were  intended  to  be  limited  in  his  powers  of 
deportation  to  cases  of  previous  conviction  in  the  Courts, 
one  would  expect  to  find  the  limitation  in  the  section  giving 
him  his  powers,  but  no  such  limitation  is  there  made;  on  the 
contrary,  in  all  cases  under  the  Act  where  a  person  is  liable 
to  deportation,  the  Minister  is  empowered  to  act. 

Ix)oking  at  the  whole  scope  of  the  Act  I  do  not  think  it 
could  have  been  intended  that  the  Minister's  power  to  de- 
port should  be  limited  to  cases  of  previous  convictions.  Sec- 
tion 25  covers  a  class  of  cases  (liable  to  deportation)  where 
it  would  obviously  be  considered  necessary  that  deportation 
should  immediately  be  made  if  the  Act  is  to  be  effective,  such 
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as  cases  of  paupers  and  infectious  diseases,  etc.,  and  I  can* 
not  but  think  that  the  question  of  determining  the  liability 
was  deliberately  placed  in  the  Minister  by  the  terms  of  s.  27 
(a).  I  am  of  opinion  that  his  authority  is  not  limited  to 
cases  where  previous  conviction  has  taken  place. 

The  applicant  will  be  remanded  to  the  custody  of  the 
master  of  the  S.  S.  "  Bornu/^ 


NOVA  SCOTIA. 

IX  THE  SUPRKME  COUUT. 

Drysdalb,  J.,  AT  Chambers.  Octobbh  2nd,  1908. 

Re  IRA  EVP]RETT  DYAS. 

Medical  Practitioner — Qualification — Registration  —  False 
Certificate — Resolution  of  Medi^  Board  to  Cancel  Re- 
gistration— Appeal. 

Appeal  from  a  resolution  of  the  Provincial  Medical  Board 
removing  the  name  of  appellant  from  the  register  of  qualified 
physicians  and  surgeons  authorized  to  practice  in  the  pro- 
vince. 

J.  J.  Ritchie,  K.C.,  for  appellant. 

W.  B.  A.  Ritchie,  K.C.,  for  respondents. 

Drysdale,  J. : — This  is  an  appeal  under  "  The  Medical 
Acf  from  an  order  or  resolution  of  the  Provincial  Medical 
Board  directing  that  the  name  and  qualifications  of  Ira 
Everett  Dyas  be  erased  from  the  Medical  Register  kept  by 
the  Registrar  of  said  Board  under  the  provisions  of  the  said 
Act.  Dyas  obtained  registration  in  1901  on  the  presentation 
of  certificates  from  Tufts  Medical  School  shewing  pass  marks 
on  various  subjects  covering  a  three  years^  course  at  that 
school,  and  on  certificates  for  a  one-year  course  at  the  Boston 
College  of  Physicians  and  Surgeons. 

On  a  complaint  being  subsequently  made  charging  the 
said  Dyas  with  having  secured  his  registration  by  means  of 
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false  certiiicate8,  the  said  Board  undertook  an  investigation, 
and,  as  appears  from  its  minutes^  after  a  somewhat  exhaustive 
inquiry,  the  conclusion  of  the  Board  was  to  the  effect  that 
the  registration  in  question  was  obtained  by  means  of  in- 
correct certificates.  Thereupon  the  resolution  under  appeal 
was  passed. 

After  hearing  all  the  evidence  submitted,  I  have  come  to 
the  conclusion  that  the  finding  of  the  Board  was  a  correct  one 
and  that  the  appeal  herein  ought  to  be  dismissed.  The  Tufts 
certificates  used,  shewed  pass  marks  over  a  period  of  three 
years  on  13  subjects,  whereas  the  evidence  satisfies  me  beyond 
reasonable  doubt  that  correct  certificates  from  that  institu- 
tion should  have  shewn  failure  in  most  of  the  subjects  men- 
tioned. As  to  the  certificates  used  by  Dyas  I  have  only  to 
say  in  the  words  of  the  resolution  they  were  incorrect,  and 
of  this  I  am  fully  satisfied. 

The  authority  of  the  Board  to  erase  the  name  of  Dyas  was 
raised,  and  it  was  argued  that  the  power  of  the  Board  under 
the  Act  was  limited  to  erasing  his  qualification  only,  but  on 
a  careful  examination  of  the  Act,  I  conclude  that  the  Board 
has  the  power,  after  a  proper  inquiry,  to  erase  any  entry 
proved  to  the  satisfaction  of  the  Board  to  have  been  fraudu- 
lently or  incorrectly  made. 

The  decision  of  the  Board  will  be  confirmed. 


QUEBEC. 

Superior  Court.  Sept.  4th,  1908. 

LAMB  V.  LAMB. 

Company  Law — *S^ocA;  Subscription — Right  to  Subscribe  as 
between  Usufructuary  and  Proprietor — English  and 
French  Law  Compared. 

Martineau,  ,1. : — Is  it  to  the  usufructuary,  or  to  the  pro- 
prietor of  the  shares,  that  accrues  the  right  of  subscribing 
to  a  new  issue  of  stock,  which  right,  by  reason  of  the  issue 
being  made  at  a  price  lower  than  the  market  value  of  the  for- 
mer shares,  has,  per  se,  a  special  value  of  its  own  ?    Or,  if  such 
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right  is  in  part  disposed  of  for  value  and  with  the  considera- 
tion so  received  from  the  sale  thereof,  the  purchase  is  made 
of  the  remainder  of  the  new  stock  primarily  assigned  to  the 
original  shareholders^  to  whom  does  such  new  stock  belong? 
Such  is  the  question  which  has  been  submitted  to  me,  a  ques- 
tion of  great  intricacy  and  difficulty  and  upon  which  I  have 
been  unable  to  find  any  judgment  of  our  Courts.  It  can  be 
readily  seen,  therefore,  how  much  I  regret  that  chance  has 
imposed  the  duty  upon  me  of  being  the  first  to  solve  the 
problem. 

The  facts,  from  which  the  present  litigation  has  arisen, 
can  be  condensed  within  a  few  lines.  By  deed  of  gift  inter 
vivos,  James  Lamb  gave  to  the  present  defendant,  plaintiff's « 
children,  a  certain  immovable  property,  situate  in  what  was 
formerly  known  as  St.  Joseph's  Ward,  Montreal,  with  the 
proviso  that  the  plaintiff  should  receive,  during  his  lifetime, 
the  rents,  issues,  revenues  and  profits  to  be  derived  from  said 
property.  With  the  consent  of  all  the  interested  parties  the 
property  in  question  was  sold  for  the  sum  of  $35,000,  and  260 
shares  of  C.  P.  R.  stock  were  bought  with  the  money  to  replace 
the  property,  and  the  said  shares,  in  virtue  of  a  deed  of  agree- 
ment entered  into  by  all  the  parties,  were  registered  in  the 
books  of  the  railway  company  in  the  names  of  the  plaintiff 
and  of  two  of  the  defendants  in  the  quality  of  trustees. 
Since  the  date  of  such  purchase  of  its  stock,  the  Canadian 
l^acific  Railway  Company  has  thrice  issued  new  stock,  the 
Bhareholders  having  always  had  the  right  to  take  one  share 
of  the  new  stock  for  every  five  shares  of  old  stock.  This 
right  was  transferable.  The  parties  to  the  present  action  sold 
their  rights,  with  the  exception  of  38  shares  which  they  had 
subscribed  for  and  for  which  they  paid  with  what  they  had 
received  from  the  sale  of  their  other  shares.  The  plaintiff 
received  the  dividends  upon  the  new  shares  as  well  as  upon 
the  old,  but  now  he  claims  the  ownership  of  the  new  shares. 

lu  support  of  his  contention,  the  plaintiff  advances  the 
following  arguments :  The  clause  of  the  deed  of  gift,  whereby 
he  is  authorized  to  receive  the  rents,  issues,  revenues  and  pro- 
fits, creates  a  usufructuary  right  in  his  favour;  and  as  the 
usufructuary  being  obliged  to  preserve  the  substance  of  the 
thing  of  which  another  has  the  ownership,  and,  in  addition, 
to  return  it  to  the  owner,  lie  (the  plaintiff)  will  satisfy  this 
obligation  by  preserving  and  transferring  to  the  defendants 
the  original  purchase  of  260  shares;  consequently,  all  the 
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other  shares  are  his  absolute  property,  being,  and  to  be,  con- 
sidered as  being  simply  as  issues,  revenues  and  profits  of  the 
original  shares.  He  further  contends  that  to  the  possessor  of 
the  old  shares  alone  belongs  the  right  to  subscribe  to  the  new 
issues  of  stock ;  but  as  the  usufructuary  possesses  the  property 
(the  stock) ,  he  has  consequently  the  sole  right  to  subscribe  to 
the  new  stock. 

In  answer,  the  defendants,  at  the  outset,  say  that  the  plain- 
tiff does  not  possess  a  usufructuary  right,  but  simply  a  right, 
arising  from  the  deed,  to  receive  the  revenues  of  the  property; 
that  as  such  donee  he  has  no  real  right  in  the  object  of  the 
present  litigation,  but  he  has  simply  a  claim  upon  the  stock, 
and,  consequently,  he  cannot  pretend  to  the  ownership  of 
the  new  shares.  In  addition,  defendants  say  that  even  sup- 
posing the  deed  in  question  were  a  deed  of  gift,  th#  plaintiff's 
action  would  be  unfounded,  because  the  right  to  subscribe 
to  additional  shares  in  the  capital  stock  of  a  company  is  not 
a  revenue  or  profit,  but  is  an  adjunct  to  the  capital  originally 
invested. 

It  seems  to  me  that  the  proposition  that  the  usufructuary 
is  merely  obliged  to  preserve  the  object  of  the  usufruct  and  re- 
turn it  to  the  proprietor,  and  that,  as  a  consequence,  every 
fruit  or  revenue  or  profit  produced  by  the  thing,  or  which  is 
derived  through  it,  is  equally  the  property  of  the  usufruc- 
tuary, is  not  true.  According  to  my  point  of  view,  to  so 
interpret  article  443  C.  C,  as  to  convey  the  idea  that  the 
usufructuary  is  only  obliged  to  preserve  the  object  of  the 
usufruct  and  then  return  it  intact  to  the  proprietor,  is  an 
error.  On  the  contrary,  the  usufructuary  must  deliver  to  the 
proprietor  any  increase  caused  by  allusion  to  the  land  of 
which  he  has  the  usufruct,  and  not  only  that,  but  he  must 
also  return  things  which  he  himself  did  not  even  enjoy,  such 
as  islands  formed  during  the  usufruct  near  the  land  which 
'   is  subject  to  it  and  to  which  such  islands  belong.*    (458  C.  C.) 

The  plaintiff^s  second  proposition,  based  upon  the  usu- 
fructuary's possession  of  the  shares,  appears  to  me  to  be 
equally  not  well  founded.  The  usufructuary  has  possession 
of  the  property  for  the  sole  purpose  of  enjoying  the  fruits 
thereof,  and  he  can  therefore  under  no  circumstances  allege 
puch  possession  for  the  purpose  of  obtaining  what  is  not  a 
fruit  of  the  property:  6  Laurent,  No.  327. 

Plaintiff's  conclusions,  based  upon  article  443  C.  C, 
are,  consequently,  false.    And,  in  any  event,  not  that  article, 
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but  article  447  C.  C,  is  the  one  which  lays  down  the  nature 
and  delimitations  of  the  enjoyment  of  the  usufructuary.  "The 
usufructuary  has  the  right  to  enjoy  every  kind  of  fruits, 
whether  natural^  industrial  or  civil,  which  the  thing,  subject 
of  the  usufruct,  can  produce,"  says  article  447  C.  C,  Fuzier- 
Herman  vo.  Usufruit,  Xo.  116.  Does  the  right  to  subscribe 
to  new  stock  fall  within  the  scope  of  this  definition?  It  ap- 
pears to  me  that  it  does  not.  From  my  point  of  view,  the 
fruits  or  revenues  derived  from  a  share  in  the  capital  stock 
of  a  commercial  corporation  are  nothing  else  but  a  propor- 
tional part  of  the  interest  of  the  shareholder  in  the  capital 
stock,  divided  among  the  shareholders  according  to  the  will 
of  the  directors  of  the  corporation,  such  as,  ordinary  or 
extraordinary  dividends,  bonuses,  fully  paid  up  shares  or 
shares  not  fully  paid  up  on  their  face,  but  which  can  be 
liquidated  by  either  a  dividend  or  a  bonus.  That  is  all  that 
a  shareholder  can  hope  to  receive  from  the  company  at  certain 
stated  intervals  as  a  direct  result  of  his  being  a  shareholder, 
always  in  conformity  with  the  nature  of  the  corporation  and 
the  provisions  of  its  charter.  In  certain  cases,  therefore,  the 
issue  of  new  stock  at  a  price  lower  than  what  the  old  stock 
seUs  or  is  quoted  for,  may  be  the  cause  of  procuring  certain 
advantages  to  the  old  shareholders,  but  any  such  issue  of 
stock  is  not  a  profit  earned  by  the  corporation,  inasmuch  as 
it  will  simply  invest  the  new  capital  it  thus  obtains. 

It  is  to  be  further  remarked  that  this  co-called  hidden 
profit  may  not  eventually  turn  out  to  be  one  in  reality.  It 
depends  entirely  upon  the  use  to  be  made  of  the  new  capital. 

If  the  new  capital  is  to  be  employed  for  the  purpose  of 
renewals,  or  for  extensions  from  which  no  immediate  profits 
can  be  taken,  the  shareholder  incurs  the  risk  of  having  his 
dividend  reduced  either  immediately  or  in  a  few  years: 
Fuzier-IIerman  v.  Societies  Commerciales,  No.  2,542.  Is  it 
not  reasonable  that  the  profit  or  loss  should  be  brought  home 
to  the  same  individual?  This  advantage  exists  only  when 
the  shareholder  refuses  to  subscribe  to  the  new  issue  of  capi- 
tal, because  when  he  does  subscribe  the  future  alone  can  tell 
whether  he  has  made  a  good  or  a  bad  investment. 

Finally,  corporations  are  not  bound  to  issue  new  stock  at 
a  price  below  the  market  value  if  it  can  be  sold  at  the  market 
price,  but  it  would  seem  to  me  that  the  stock  would  require  to 
be  very  strong  if  it  were  not  to  become  lowered  in  price  by 
the  new  issue,  and  the  shareholders  could  not  claim  that  the 
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corporation  would  realize  a  profit  inasmuch  as  the  proceeds 
from  the  new  issue  would  be  added  to  capital  account.  It  is 
more  certain  that,  under  such  circumstances,  the  corporation 
.  would  issue  a  number  of  shares  than  would  be  the  case  if 
they  were  to  be  sold  at  a  lower  price,  so  that,  in  any  event, 
the  corporation  would  receive  about  the  same  additional 
amount  to  add  to  its  capital. 

There  are,  therefore,  many  probabilities  in  the  matter, 
all  possible,  and,  I  might  say,  of  daily  occurrence.  Can  it  be 
seriously  contended  that  when  the  new  stock  is  issued  at  a 
profit  such  stock  is  to  go  to  the  usufructuary,  but  that  when 
the  new  issue  is  not  made  at  a  profit  the  stock  goes  to  the 
proprietor.  It  would  be  an  unreasonable  system  and  I  pre- 
fer the  American  rule,  which  looks  upon  a  new  issue  of  stock 
as  an  increment,  and  as  an  accessory  to  the  capital,  without 
in  any  way  distinguishing  the  manner  in  which  the  new  stock 
is  issued:  Cook  on  Corporations,  No.  559. 

No  decisions  in  England  and  in  France  are  exactly  per- 
tinent, but  the  jurisprudence  of  the  two  countries  can  be 
readily  assimilated  with  the  American  rule.  In  England, 
extraordinary  dividends,  either  in  money  or  shares,  are  re- 
fused the  usufructuary  and  are  given  to  the  proprietor 
(Bouch  V.  Sproule  (1887),  12  A.  C.  385),  and  in  France 
the  proprietor  receives  the  premiums  allowed  upon  the  repay- 
ment of  certain  obligations,  although  such  premiums  have 
been  practically  paid  by  allowing  the  proprietor  to  keep  cer^ 
tain  amounts  of  interest  due  by  him.  The  proprietor  is  also 
given  the  right  to  share  in  the  division  of  the  capital  upon 
the  dissolution  of  the  corporation. 

His  Lordship  cites:  Fuzier-Herman,  Code  Annot6,  art 
582  C.  C,  and  continues: 

All  these  cases  are  far  less  favorable  to  the  proprietor 
than  the  present  one.  And,  Anally,  the  circumstances  sur- 
rounding the  several  issues  of  new  stock  and  the  wording  of 
the  resolution  authorizing  them  strike  me  as  showing  an  ex- 
press intention  that  the  new  shares  should  belong,  not  to 
their  nominal  possessor,  but  to  their  proprietor.  The  share- 
holders voted  these  new  shares,  and  to  the  duly  registered 
shareholders  they  were  offered.  Atbiters  as  to  whether  they 
should  or  should  not  issue  such  shares,  the  shareholders  were 
free  to  issue  them  at  the  price  they  wished  and  to  whom  they 
deemed  proper. 

For  these  several  reasons,  I  think  the  plaintiff's  action  is 
unfounded,  and  it  is  dismissed,  with  costs. 
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QUEBEC. 

District  Magistrate's  Colrt  (Sherbrooke). 

September  24th,  19  )i^. 

COLLECTOR  OF  PROVINCIAL  REVEXTTE  v.  GEORGK 

BROWN. 

Liquor  Licmse  Act  of  Quebec — Sale  of  Intoxicating  Liquor  by 
Druggist — Certificate* — Sale  an  Prescription  of  Veterinary/ 
Surgeon — By4aw  of  Municipality  Prohibiting  Sale  — 
Validity — Municipal  Code,  Quebec,  art.  562. 

MuLVENA,  DiST.  Mag.: — The  defendant,  a  druggist  in 
the  village  of  Danville,  is  charged  with  the  violation  of 
article  105  of  the  Quehec  liicense  Act,  by  selling  intoxicating 
liquor  without  a  proper  certificate. 

The  proof  establishes  that  a  bottle  of  brandy  had  been 
sold  under  a  prescription  from  H.  R.  Clevelknd,  D.  V.  S., 
and  the  whole  question  at  the  argument  turned  upon  the 
right  of  a  druggist  to  sell  liquor  upon  a  prescription  of  a 
veterinary  surgeon.  It  was  contended  on  behalf  of  the  prose- 
cution that  no  regular  certificate  had  been  given,  that  article 
58  of  the  License  Act  states  that  "  such  a  certificate  could 
only  be  given  by  a  physician  to  a  patient  under  his  imme- 
diate care."  On  the  other  hand,  in  behalf  of  the  defence, 
it  was  urged  that  the  liquor  was  dispensed  in  good  faith  by 
the  defendant  and  that  in  any  event,  especially  since  the 
incorporation  of  veterinary  surgeons,  they  were  entitled, 
in  this  respect,  to  the  same  privileges  as  regular  doctors. 

It  was  also  sought  by  the  prosecution  to  hold  the  defend- 
ant responsible  under  article  55  of  the  License  Act  on  the 
ground  that  a  municipal  by-law  had  been  passed  in  the 
village  of  Danville  prohibiting  the  sale  of  intoxicating  licjuor 
in  that  locality,  and  that  a  copy  thereof  had  been  transmit- 
ted to  the  collectors  of  provincial  revenue. 

I  find  that  article  562  of  the  Municipal  Code  calls  for 
the  "  sending  of  an  authentic  copy  of  such  by-law  or  resolu- 
tion to  the  collectors  of  revenue,"  but  the  one  produced  in 
this  case  is  merely  a  typewritten  copy  of  everything,  includ- 
ing the  signatures,  and  is  not  a  certified  copy,  and  does  not 
purport  to  be  one,  and  is  absolutelv  of  no  value  as  such. 
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Article  oH  of  the  License  Act  is  quoted  by  the  prosecution  to 
show  that  certificates  only  can  be  issued  by  a  physician 
ti])jUies  to  cases  where  this  by-law  has  been  passed  and  regu- 
larly sent  to  the  collectors.  And  I  find,  an  the  other  hand, 
that  article  lOo,  under  \<'hich  the  prosecution  in  this  case 
was  really  taken,  gives  the  right  to  druggists  to  sell  intoxi- 
cating liquor  in  quantities  not  exceeding  one  Imperial  pint 
•  under  a  certificate  irom  a  registered  medical  practitioner,'^ 
and  it  has  been  shewn  in  this  case  that  the  veterinary  sur- 
geon is  duly  registered  as  such  veterinary. 

I  find  also  that  articles  4052  and  4052A  of  the  Revised 
Statutes  of  (Juehec  (The  Quebec  Pharmacy  Act)  speak  of  the 
rights  of  physicians  and  surgeons  and  duly  licensed  veter- 
inary surgeons  with  regard  to  prescriptions.  So  does  4034  of 
the  (Quebec  Pharmacy  Act,  and  I  think  it  would  be  going 
\  ery  far  indeed  to  hold  that  a  veterinary  surgeon  is  not  a 
*•  medical  practitioner  '*  within  the  meaning  of  art.  105. 

There  is  no  doubt  from  the  evidence  in  this  case  that 
very  impro])er  use  was  made  of  the  liquor  thus  obtained. 
But  it  does  not  show  that  this  was  done  in  any  way  with 
the  connivance  of  the  defendant,  who,  so  far  as  the  evidence 
goes,  appears  to  have  dispensed  the  prescription  in  good 
faith.  T  do  not  find  anything  in  the  acts  incorporating  the 
veterinary  surgeons  recently  passed,  nor  in  the  License  Act, 
direct ly  giving  the  right  to  veterinary  surgeons  to  prescribe 
intoxicating  liquor  as  medical  practitioners,  but  I  can  under- 
stand that  in  some  cases  it  may  be  nece^ary  for  the  treat- 
ment of  animals,  as  well  for  that  of  human  beings.  I  find, 
under  all  the  circumstances,  that  the  complaint  against  the 
dniggist  should  he  dismissed. 


TH  ID 
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NOVA  SCOTIA. 

BCPBSMB  OOUBT. 

LoNCLEY,  J.  October  24th,  1908. 

HALIFAX    GRAVING    DOCK    CO.    AND    OTHERS    v. 

MAGLIULO  ET  AL. 

Shipping — Repairs — A dvcumvfi — Attaching  Creditors — Prior- 
ity— Debtor  and  Creditor — Equitable  Lien — Notice — Oen- 
eral  Average — Adjuster's  Commission. 

Trial  of  issues  as  to  right  to  priority  of  payment  as  be- 
tween party  making  advances  for  repairs  of  ships  and  parties 
attaching  under  absent  or  absconding  debtor  process. 

H.  Mellish,  K.C.,  for  plaintiffs  (attachers). 
W-  B.  A.  Ritchie,  K.C.,  for  claimant. 
H.  B.  Stairs,  for  garnishee. 
J.  A.  Knight,  for  defendants. 

Ix)NGLEY,  J.: — The  circumstances  which  led  to  the  pre- 
sent contest  may  be  briefly  stated  as  follows: 

The  Italian  barque  "  Affezione "  arrived  in  Halifax  on 
a  voyage  to  Buenos  Ayres  on  November  9th  last  in  a  dam- 
aged condition,  having  a  cargo  of  lumber.  Attempts  were 
made  to  get  money  to  repair,  but  they  seem  to  have  been 
abortive.  It  was  necessary  however  to  have  the  cargo  re- 
moved in  order  that  a  survey  be  held,  and  it  required  fully 
$1,000  to  pay  for  removing  the  cargo.  Other  indispensable 
expenses  were  incurred  which  it  was  necessary  to  have  funds 
to  meet.     To  obtain  funds  for  this  purpose  an  agreement 
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was  entered  into  with  E.  F.  Williams  of  Dartmouth,  whereby 
he  agreed  to  advance  $2,000,  and  did  advance  it,  on  con- 
dition of  receiving  a  premium  of  $100  fiat  interest.  His 
security  for  this  advance  was,  among  others,  the  following : — 

"  In  case  the  said  master  shall,  while  said  barque  is  in 
the  port  of  Halifax,  receive  any  moneys  from  the  owners 
of  the  cargo  on  account  of  advanced  freight,  general  aver- 
age or  other  charges,  or  shall  obtain  any  money  or  moneys 
on  bottomry  bonds  or  other  security  upon  the  ship  or 
cargo,  or  shall  receive  any  money  from  the  owners  or  other- 
.wise  on  account  of  said  barque  or  cargo,  the  same  or  a 
sufficient  portion  thereof  shall  be  applied  first  in  repayment 
of  said  sum  of  two  thousand  dollars,  and  said  interest,  &c., 
and  Williams  reserves  all  rights  of  action  or  lien  he  has  or 
may  have  against  ship,  &c/* 

This  agreement  was  under  seal  and  made  between  Menna 
the  master,  and  W.  J.  Fisher,  Italian  Consul-General,  repre- 
senting the  owners  of  the  ship  on  the  one  part  and  Williams 
on  the  other. 

When  it  became  known  that  thjB  ship  was  to  be  sold  and 
the  cargo  as  well,  it  became  necessar}'^  to  have  an  adjuster 
appointed  to  determine  the  general  average  and  the  contri- 
butions of  the  ship  and  cargo  respectively  to  this,  and  by 
arrangement  of  all  the  parties  John  Strachan  was  appointed 
for  this  purpose,  and  his  adjustment  is  before  me,  and  under 
it  a  large- contribution  toward  general  average  is  found  due 
from  the  cargo  to  the  ship.  I  am  going  to  accept  Mr. 
Strachan\s  adjustment  unreservedly  for  the  present.  An 
objection  has  been  made  to  a  few  items  of  his  apportion- 
ment, and  these  are  open  to  further  consideration.  Unless 
further  evidence  is  offered  I  shall  adopt  his  figures,  ex- 
cept, possibly,  his  claim  for  commission,  $102.80. 

Mr.  Strachan  in  his  evidence  says  it  is  customary  that 
the  contributions,  indeed  all  the  assets  in  such  cases,  are  to 
be  paid  to  the  adjuster  and  he  makes  the  distribution. 

Before  the  adjustment  was  made,  but  in  anticipation  of 
a  substantial  contribution  from  the  cargo  to  the  ship,  the 
master  of  the  ship,  and  the  agent  of  the  owners,  Mr.  Fisher, 
gave  Williams  an  order  on  Strachan,  the  adjuster,  for  the 
payment  of  two  thousand  dollars  out  of  the  funds  obtained 
by  the  sale  of  the  ship,  and  the  general  average  contribution 
from  her  cargo.  This  was  dated  March  10th,  1908,  and 
was  accepted  by  Strachan.  payable  when  in  funds. 
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The  agents  for  the  cargo  owners  in  Halifax  were  S. 
Cunard  &  Co.,  and  all  tlie  l)iisiness  in  connection  with  the 
matter  was  done  by  one  of  the  inenil)ers  of  the  firm,  Mr.  Geo. 
E.  Franklyn.  After  the  adjuster  liad  determined  the  contri- 
bution which  the  cargo  niubt  make  to  general  average,  Cun- 
ard &  Co.  for  some  reason  did  not  pay  over  this  amount 
which  they  had  in  their  hands  to  the  adjuster,  but  retained 
it  waiting  some  modification  of  the  adjustment  itself.  And 
while  the  money  was  thus  in  the  hands  of  S.  Cunard  &  Co., 
but  after  the  order  had  been  made  uj)on  Strachan  and  his 
conditional  acceptance,  the  plaintiffs  took  })r(>ceedings  against 
the  defendants,  the  owners  of  the  ship,  as  absent  or  ab- 
sconding debtors,  and  attached  the  money  in  the  hands  of 
Cunard  &  Co. 

The  real  and  essential  point  before  me  is  whether  Wil- 
liams' agreement  of  December  ()th,  together  with  the  order 
of  March  10th,  shall  be  treated  as  an  equitable  assignment 
of  the  moneys  to  be  received  from  contribution  of  cargo, 
and  therefore  guarding  it  safely  against  subsequent  attachers. 
One  point  has  been  raised  that  notice  was  not  given  to 
Cunard  &  Co..  who  held  the  money.  T  am  by  no  means  sure 
that  such  notice  is  necessary.  If  Williams  has  an  equitable 
lien,  it  would  not,  it  seems  to  me.  be  dependent  u])on  whether 
Cunard  &  Co.  had  notice  or  not.  But  I  Iiave  no  difficulty 
under  the  evidence  in  finding  that  Cunard  &  Co.  knew 
of  Williams'  advance  of  the  agreement  and  indeed  of  the 
whole  transaction,  including  the  order  of  March  10th,  which 
was  given  and  accepted  prior  to  realizing  the  $8,100  received 
for  sale  of  cargo. 

Under  the  authority  of  Re  Irving  (1877),  7  Ch.  D.  419, 
and  Lane  v.  Dungannon  (1891),  22  Ont.  Rep.  204,  I  think  I 
must  treat  Williams'  assignment  as  giving  him  a  first  and 
continuing  lien  on  the  sum  which  the  ship  received  a§  a  con- 
tribution from  cargo. 

Two  issues  were  submitted  for  trial  and  determination  by 
Mr.  Justice  Graham  in  his  order  of  reference,  as  follows: — 

1.  Had  Geo.  E.  Franklyn  goods,  credits  or  effects  of  de- 
fendants in  his  possession  or  under  his  control  at  the  time 
of  the  service  upon  him  of  summons  for  agent  in  the  above 
actions,  and  if  so  to  what  amount?  T  answer  (subject  to 
any  modification  of  the  adjustment):  Yes,  $2,590.81. 

2.  If  the  previous  question  is  answered  in  the  affirma- 
tive do  such  goods,  credits  or  effects  or  any  part  thereof,  and 
if  so  what  part,  belong  to  John  Strachan  and  Edward  F. 
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Williams^  or  one  of  them,  or  have  or  has  said  John  Strachan 
and  Edward  F.  Williams  any,  and  if  so,  what  claim,  lien  or 
charge  thereon? 

I  answer,  John  Strachan  has  a  claim  for  $100  on  this 
fimd  as  a  lien.  His  fee  for  adjustment  is  $250,  he  has 
received  $150,  leaving  a  balance  of  $100  still  due.  He  also 
makes  a  claim  of  $102.82  as  a  commission  for  paying  out 
the  several  claims  against  the  fund  which  he  claims  should 
to  be  paid  over  to  him  as  adjuster.  If  the  money  is  paid  over 
to  him  and  he  undertakes  and  does  the  work  of  paying 
claims,  he  is  entitled  to  this  commission.  If,  however, 
as  a  result  of  this  contest,  the  money  is  paid  over  by  Cun- 
ard  &  Co.  direct,  I  do  not  think  he  would  be  entitled  to 
receive  his  commission. 

I  answer  also  that  Edward  F.  Williams  has  a  claim  on 
said  fund  prior  to  attaching  creditors,  of  $2,000  and  inter- 
est from  the  time  he  ceased  to  receive  interest  from  the 
owners  of  said  barque. 


NOVA  SCOTIA. 

SUPREME    COURT. 

Graham,  E.J.,  at  Chambers.  October  9th,  1908. 

COULSTRING    v.    NOVA    SCOTIA    TELEPHONE   CO. 

ET  AL. 

Actwn  for  Nuisance — Oostnicfion  of  Access  to  House — Strik- 
ing out   Defendant — Practice. 

Action  for  a  nuisance.  Applications  to  compel  plaintiff 
to  elect  and  to  strike  out  one  defendant. 

W.  A.  Henry,  K.C.,  for  plaintiff. 

J.  A.  Chisholm,  K.C,  and  T.  R.  Robertson,  for  defend- 
ants. 

Graham,  E.J.: — This  is  really  an  action  for  a  nuipance, 
namely,  obstructing  the  sidewalk,  the  access  to  the  plain- 
tiff's boarding  house,  first,  by  erecting  a  boarding  along 
the  sidewalk  in  front  of  a  building  in  course  of  construe- 
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tion  adjoining  plaintiff^s  house,  and  that  it  was  unlawful; 
second  by  wrongfully  digging  a  trench  across  that  side- 
walk and  placing  the  material  excavated  upon  the  plaintiff's 
property  and  continuing  these  things. 

The  statement  of  claim  charges  that  the  defendant  com- 
pany was  erecting  the  building  and  eommittod  each  act  of 
obstruction.  Then  it  alleges  in  precisely  the  same  lerui« 
that  the  defendant  Home  was  erecting  the  building  and 
erected  the  boarding.  It  does  not  charge  him  in  connection 
with  the  trench.  There  is  an  application  to  compel  the 
plaintiff  to  elect  and  also  one  to  strike  out  the  defendant 
Home. 

Of  course  previously  to  the  Judicature  Rules,  joining 
two  defendants  and  apparently  declaring  against  each  for 
a  separate  act  was  so  wrong  that  it  is  difficult  at  first  to 
conceive  now  that  such  a  course  may  ])e  possible.  I  shall 
treat  Home  as  the  contractor,  and.  if  necessary,  1  shall 
amend  the  statement  of  claim  in  that  respect.  It  is  quite 
obvious,  apart  from  what  was  freely  alleged  at  the  hearing, 
I  think  it  is  the  only  way  in  which  each  defendant  could 
be  said  to  have  erected  the  building  and  therefore  a  lawful 
inference. 

Then  I  think  it  is  one  transaction  obstructing  the  ac- 
cess in  the  course  of  building  operations. 

Then  I  think  it  is  often  difTicult  to  say  when  the  owner 
of  a  building  is  liable  and  when  the  contractor  is,  particu- 
larly when  there  is  an  infraction  of  the  law  charged.  (Hud- 
son on  Building  Contracts,  pp.  781,  782).  The  difficulty  I 
suggested  at  the  hearing,  viz.,  that  there  may  have  to  be 
tw^o  verdicts,  is  answered  by  the  case  of  O'Keefe  v.  Walsh, 
(1903)  2  It.  1?.  681.  Xow  none  of  the  cases  cited  are  ex- 
actly like  this. 

I  think  that  neither  Sadler  v.  G.  W.  R.  Co.,  (1895)  2 
Q.  B.  088  (1896)  A.  C.  450,  nor  (lower  v.  Couldridge,  (1898) 
1  Q.  B.  352,  nor  Thompson  v.  London  County  Co.,  (1899) 

1  Q.  B.  840,  is  this  case.  But  I  think  that  Bennetts  v. 
McTlwraith,  (1896)  2  Q.  B.  464,  Sanderson  v.  Blyth,  (1903) 

2  K.  B.  533,  and  Bullock  v.  London  General  Omnibus  Co., 
(1907)  1  K.  B.  26  i,  the  later  cases,  show  the  distinction. 

If  you  can  state  your  claim  against  an  owner  and  a  con- 
tractor jointly,  which  is  a  very  usual  thing,  I  see  no  objec- 
tion to  stating  it  against  first  one  and  then  in  the  alterna- 
tive aeainst  the  athor. 
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Then  Order  16,  r.  5,  permits  Home  to  be  joined  although 
he  is  not  connected  in  the  pleadings  with  the  drain. 

The  application  will  be  dismissed  and  the  costs  are  re- 
served for  the  trial  Judge. 


NOVA  SCOTIA. 

SUPREME  COURT. 

LuNGLKY,  J.  October  33rd,  1908. 

EASTERN  TKUST  CO.  v.  BOSTOX  KICIIAKDSOX  .ALIN- 
ING CO. 

Company — MinliKj — Wages — Lien — Claim,  of  Bondholders — 
Priority  —  Winding  up — Subrogation, 

Claims  of  lien  for  moneys  paid  for  wages,  in  j)riority 
to  claim  of  bondholders. 

W.  B.  A.  Eitchie,  K.C.,  for  claimants. 
H.  Mellish,  K.C.,  for  the  Trust  Co. 

LoNCLEY,  J.: — In  eTuly  last  tlie  defendant  company  was 
carrying  on  mining  at  Isaac's  Harbor,  and  S.  K.  Giffin  & 
Son  were  tlieir  agents  in  that  ])lace.  The  wage  bills  to  their 
employees  in  the  minea  were  paid  by  S.  li.  Giffin  &  Son 
on  the  presentation  of  orders  on  them  from  the  liichard- 
son  Co..  in  the  folhiwing  terms: — 

No.  1005.     Boston-Kichardson  Mining  Company.     Series  II. 
$42.40.  Goldboro,^  N.S.,  July  loth,  1908, 

Pay  to  the  order  of  John  Jones  forty-two  .... 
40/100  dollars,  value  receiVed,  and  charge  same  to  our 
account. 

Boston-Richardson  Mining  Co. 
Acc(mnt  of  wages.  Per  TI.  S.  Badger, 

To  S.  P.  Giffin  &  Son.  Suncrintendent. 

On  the  11th  of  August  the  llichardson  Co.  being  in 
default  to  tlie  bondholders,  a  winding  up  order  was  granted, 
and  the  Eastern  Trust  Co.  were  appointed  receivers. 

The  Richardson  Co.  not  having  reimbursed  Messrs.  Gif- 
fin i^'   Son  for  their  advances  of  July  wages  to  the  men. 
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the  latter  began  to  consider  steps  to  enable  them  to  secure 
their  money.  When  they  advanced  the  money  for  wages, 
it  was  in  accordance  with  a  previous  custom.  They  had 
been  paying  these  wages  on  similar  orders  for  some  time, 
and  after  they  had  paid  them  they  were  accustomed  to  draw 
on  the  company  for  the  amount  advanced,  which  drafts 
the  company  paid.  In  August,  owing  to  their  financial  diffi- 
culties, they  did  not  respond  to  the  drafts. 

When  Giifin  &  Son  paid  the  wages  on  the  orders  as 
above  described  they  caused  each  employee  presenting  them 
to  endorse  the  order,  and  these  they  kept  exactly  as  a 
banker  keeps  the  cheques  upon  the  bank  by  a  customer,  but 
no  assignment  of  the  claim  was  taken,  nor  is  there  any  rea- 
son to  suppose  that  the  advance  was  made  on  any  other 
security  than  the  credit  of  the  company.  Tn  September,  after 
the  winding-up  order  had  passed,  and  the  receiver  entered 
into  possession,  Messrs.  Giffin  <Sr  Son  obtained  assignments  of 
their  claims  and  rights  from  the  employees  whose  bills  they 
had  paid. 

The  motion  now  before  me  made  on  behalf  of  Giffin  & 
Son  is  that  the  claim  of  that  firm  on  account  of  monev  ad- 
vanced  in  August  to  the  men,  on  the  order  of  the  company, 
should  be  treated  as  a  lien,  and  they  be  placed  in  the  same 
position  as  the  men  would  have  been  in  if  their  wasrcs  had  not 
been  paid.  Section  3  of  the  Mechanic's  Lien  Act.  ch.  171, 
R.  S.,  establishes  this  lien  in  plain  terms.  Whether 
Giffin  &  Son  are  entitled  under  the  law  to  the  benefit  of 
the  lien,  under  the  facts  existing,  is  the  question  before  me. 
They  have  registered  their  lien,  after  obtaining  the  assign- 
ment, but  all  long  after  the  money  was  advanced,  and  after 
the  receiver  had  taken  possession  of  the  property  of  the  com- 
pany. 

If  a  workman,  who  has  a  lien  for  his  wages,  induces 
a  person  to  advance  him  the  amount  of  his  claim  on  the 
faith  of  an  assignment  of  his  rights,  I  have  no  doubt  that 
the  doctrine  of  subrogation  would  apply  and  the  person 
so  advancing  the  money  would  on  reiristration  bo  subrocrated 
to  the  workman's  lien  as  a  security  for  his  advance.  I 
have  also  no  doubt  that  if  a  bank  paid  cheques  given  by  a 
company  for  the  wages  of  the  men  employed  by  the  company, 
the  bank  would  have  no  claim  for  a  lien  upon  the  subsequent 
insolvency  of  the  company. 

Which  of  these  transactions  does  the  state  of  facts  most 
nearlv  resemble?     As  I  understand  the  circumstances  the 
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advance  made  by  Giffin  &  Son  does  not  fulfil  the  conditions 
of  either  legal  or  conventional  subrogation.  The  best  legal 
definition  I  have  been  able  to  find  of  subrogation  is  as  fol- 
lows :  '^  Legal  subrogation  is  allowed  only  in  cases  where 
the  person  advancing  the  money  to  pay  the  debt  of  another 
stands  in  the  position  of  surety,  or  is  compelled  to  pay  the 
debt  to  protect  his  own  rights/'  Under  this  Giflin  &  Son 
would  have  no  claim.  They  were  under  no  obligation  to  pay 
these  orders.  They  could  have  refused  to  pay  them.  They 
paid  them  voluntarily,  and  it  seems  to  me  entirely  on  the 
credit  of  the  company.  Again  take  the  definition  of  con- 
ventional subrogation :  "  Conventional  subrogation  results 
from  an  agreement  made  either  with  the  debtor  or  creditor, 
that  person  paying  shall  be  subrogated." 

In  this  case  no  such  agreement  can  be  found.  There  is 
no  evidence  before  me  in  the  affidavits  that  any  undertaking 
had  been  given  in  advance  by  the  company,  that  if  Giffin 
&  Son  wouJd  pay  these  claims  of  the  employees  they  should 
have  the  lion  rights  which  then  existed  in  the  men.  And, 
as  I  have  already  pointed  out,  there  is  no  pretence  that 
when  the  drafts  were  paid  to  the  inen,  that  they  took  any 
assignment  of  the  interest  of  the  men  or  made  advance  in 
any  other  way  than  they  had  always  done  for  months  pr^ 
viously  on  the  credit  of  the  company.  It  is  true  that  Oswald 
S.  Giffin,  one  of  the  members  of  the  firm,  in  an  affidavit 
made  the  12th  day  of  October,  after  the  motion  in  this 
cas(!  had  been  made  and  argued  before  me,  says  he  "  was 
aware  tliat  tlie  miners  were  entitled  to  liens  for  wages  upon 
the  property  of  the  defendant  company,  and  believed  when 
paying  over  the  money  on  behalf  of  the  firm  upon  such 
orders  as  aforesaid,  that  said  firm  would  have  the  benefit 
of  such  lien."  This  statement  carries  with  it  very  little 
wei.irht  in  my  nnnd.  It  is  impossible  for  any  of  the  parties 
to  i\\\<  contest  to  know  or  give  evidence  upon  the  operations 
of  Mr.  (JiilinV  mind.  All  that  can  be  done  is  to  take  note 
of  the  aets  and  deeds  surrounding  the  transaction  and  draw 
reasonable  inferences.  I  do  not  think  that  anything  in  the 
circunistane(»s  justifi(\<  the  slightest  ground  for  doubt  that 
Giffin  k  Son  advanced  the  money  on  the  credit  of  the  com- 
pany and  that  the  lien  theory  was  an  after  thought  grow- 
ing naturally  out  of  the  failure  of  the  company. 

T  have  left  out  so  far  any  reference  to  the  doctrine  of 
equitable  subrogation.  Using  a  satisfactory  definition  given 
by  high  authority:  '^  It  does  not  depend  on  priority  or  con- 
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tract,  express  or  implied,  except  in  so  far  as  the  known 
equity  may  be  supposed  to  be  imported  into  the  transaction, 
and  thus  raise  a  contract  by  implication.  It  is  founded  on 
the  facts  and  circumstances  of  each  particular  ease, 
and  on  the  principles  of  natural  justice/'  It  is  upon 
this  equitable  doctrine,  if  at  all,  that  Ciiffin  &  Son 
must  succeed.  1  must  confess  I  cannot  discover  any- 
thing in  the  circumstances  of  this  case  which  brings 
it  even  near  the  equitable  doctrine.  As  before  said, 
if  Giffin  &  Son  had  advanced  the  money  to  the  men 
at  their  request  and  on  the  faith  and  credit  of  their  lien 
rights,  the  equitable  doctrine  applies;  but  if,  as  in  the  case 
of  a  bank,  they  simply  paid  the  cheques  of  the  company  on 
the  credit  of  the  company,  no  equitable  doctrine  of  subroga- 
tion arises.  Nor  do  I  conceive  that  a  bank,  having  paid  a 
number  of  workmen  by  paying  the  cheques  for  the  same 
of  the  employing  company,  can,  after  the  company  has  gone 
into  liquidation,  subrogate  the  lien  of  the  workmen  by  sub- 
sequently obtaining  from  them  an  assignment  of  their  claims 
or  lien.  The  moment  the  bank  paid  the  inanV  wages,  the 
lien  ceased,  and  could  not,  I  think,  be  artificially  revived.  If, 
however,  a  workman  having  an  unpaid  claim  for  wag|es, 
went  to  a  bank  and  obtained  payment  of  the  same  on  the 
faith  of  a  transfer  of  his  rights  to  the  bank,  then  I  appre- 
hend the  equitable  doctrine  of  subrogation  would  come  in  to 
give  the  bank  a  lien  in  the  stead  of  th'e  workman. 

Believing  that  Gillin  &  Son  have  not  established  any  right 
of  subrogation,  legal,  conventional  or  equitable,  in  this  case, 
I  am  obliged  to  decline  to  make  an  order  on  the  receiver 
to  pay  their  advances  as  a  lien  taking  priority  of  registered 
bondholders. 


NOVA  SCOTIA. 

SUPREME   COURT. 

Graham.  E.J.  October  vnTH,  190>( 

SMITH  v.  ^rAr(iILLIVlL\Y. 

Trespass  to  Jjand — Right  of  Wru/ — 'Prexrripti/)^n — Lost  Grant 

— Permissive  Use — Erndenre. 

r.  K.  Gregory,  K.C.,  for  plaintiff. 
l^  R.  (iriflfin,  for  defendant. 
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Graham,  E.J.: — ^This  is  an  action  of  trespass  to  land  and 
the  defence  is  user  of  a  way  as  of  right  over  the  land  for 
twenty  years  before  this  action  under  the  prescription  pro- 
visions of  the  statute  also  claiming  the  way  by  lost  grant. 
There  is  also  a  defence  of  an  action  brought  eight  years 
before  which  was  compromised.  It  does  not  claim  prescrip- 
tive use  for  twenty  years  before  that  action. 

Smith  owns  land  along  the  mountain  road  in  Antigonish 
county  and  the  defendants  own  land  adjoining.  They  can 
get  off  their  farm  by  the  Pleasant  Valley  road  and  they  do 
go  that  way  to  church,  but  to  go  to  town  it  is  shorter  to 
cross  the  plaintiff's  land  and  thus  reach  the  mountain  road, 
some  179  feet  across  by  the  plan.  And  they  claim  that  they 
and  the  late  Hugh  MacGillivray,  husband  of  one  defendant 
and  father  of  the  other,  have  respectively  been  using  that 
way  for  a  great  number  of  years— Alexander  MacGillivray 
says  over  seventy  years. 

First,  dealing  with  prescription,  the  question  is  whether 
it  has  been  used  as  of  right.  The  contention  is  that  it  has 
been  permissive. 

In  dealing  with  the  question  of  prescription  the  period  to 
regard  is  the  twenty  years  before  action.  But  of  course 
evidence  before  that  period  as  to  user  on  the  one  hand,  acts 
of  permission  on  the  other  can  be  given  to  fortify  one  or 
other  of  those  positions. 

First,  a  witness  called  by  defendants  (Hugh  MacDonald), 
proves  that  some  time  not  over  48  years  ago,  "  quite  a  little 
while  after'*  John  Smith,  the  father  of  Hugh  Smith  and 
Hugh  MacGillivray,  had  a  conversation  respecting  this  way. 
He  says,  "  They  agreed  to  four  dollars  for  the  right  of  way. 
MacGillivray  wanted  the  right  of  way,  a  right  ncross  from 
the  mountain  road  to  his  own  farm,  and  MacGilli^Tav  offered 
him  four  dollars  and  he  accepted."  I  infer  that  that  was  iiot 
the  inception  of  the  user.  Alexander  MacGillivray,  also 
called  by  the  defendants,  says,  "My  brother  Hugh  made  a 
sill  for  old  John  Smith  and  John  Smith  came  to  me  to 
frame  it.  The  old  man  Smith  said  he  was  satisfied  and  my 
brother  Hugh  said,  "T  made  you  the  sill  for  that  bit  of  a  road, 
and  the  daVs  work  to-day."  He  put  the  sill  under  the  houj^e, 
and  old  man  Smith  said  he  was  satisfied.  And  my  brother 
Hiiofh  said:  Ho  make  you  satisfied,  I  have  eighty  cents  here, 
and  T  will  give  it  to  you,  and  he  gave  him  the  eighty  cents. 
•That  was  about  1870.     ...     T  fix  that  date  because  four 
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years  after  that  I  went  to  the  Bay  of  Piindy  to  follow  ship- 
building in  1874,  &c/' 

The  plaintiff  says :  "  I  consented  to  him  using  that  road 
35  years  ago  for  hauling  out  some  timber  that  he  wanted  to 
get  across  from  the  rear  of  liis  farm  to  the  mountain  road. 
He  offered  me  a  couple  of  days'  work  for  the  privilege  of 
getting  this  timber  out.  Thu  work  was  to  help  me  build 
the  house.  He  hauled  some  timber  out,  but  I  don't  know 
how  much.  That  was  35  years  ago.  It  ran  like  that  until 
23  years  ago,  when  Hugh  MacGillivray  got  married  and 
settled  in  his  own  house  and  he  asked  me  for  the  privilege 
of  using  that  road.  I  said,  *you  can  use  the  road  by  not 
causing  any  damage.'  The  next  time  that  we  had  conver- 
sation about  that  road  was  17  years  ago.  I  told  MacGillivray 
that  I  was  going  to  use  that  field  and  he  would  have  to  nop 
goiuir  through  that  road,  j  .  .  Well,  17  years  ago  he  was 
shifting  the  road  through  his  own  farm  but  not  on  mine 
.  .  .  1  thought  he  was  going  to  join  it  on  to  this  right  f^f 
way.  I  sent  word  to  him  by  a  man  who  was  working  for 
me  by  the  name  of  Joe  MacGillivray,  who  is  now  away 
out  of  the  country,  for  him  not  to  ditch  or  grade  any  road 
on  to  my  farm  but  to  come  and  see  me  at  once.  The  man 
did  come  to  see  me.  .  .  .  He  arranged  with  me  about 
the  privilege  of  the  road.  He  said  he  would  not  either  ditch 
or  grade  the  road  but  take  it  as  it  was,  and  that  he  only 
wanted  a  road  at  times  there,  and  he  offered  me  another  day's 
work  at  that  time  to  give  him  the  ])rivilege.  That  was  all 
at  that  time.  I  told  him  he  could  use  it  then  for  tliis  day's 
work.  There  was  no  length  of  time  mentioned  as  to  how 
long  he  was  to  use  it. 

"  Nine  years  ago  I  was  ploughing  and  had  grain  in  that 
field  and  T  fenced  it.  I  put  up  the  road  fence  nine  years 
ago  and  closed  it,  that  is  the  mountain  road  fence.  Hugh 
MacGillivray  came  to  my  place  to  get  the  privilege  to  fence 
this  road  that  is  in  dispute  between  the  mountain  road  and 
his  own  land,  that  is  to  fence  on  each  side  and  he  would 
get  the  stuff  out  to  do  it.  His  ?on  was  working  quite  a  way 
from  the  road  and  he  spoke  to  us  on  thai  day,  that  is,  his 
son  John.  T  told  him  I  could  not  airree.  that  it  would  not 
suit  my  field  or  pasture  to  fence  it  in  that  way.  that  T  could 
not  give  it  to  him  at  all  on  no  condition,  and  he  went  home 
and  he  broke  an  opening  through  at  the  end  of  the  road  in 
dispute  to  get  on  the  mountain  road,  and  at  that  time  I  got 
an  action  against  him." 
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Then  he  goes  on  to  relate  that  this  action  waa  compro- 
mised before  the  trial  came  on.  There  is  a  slight  difference 
as  to  the  terms,  but  it  is  not  very  material.  MacGillivray  wa« 
to  have  the  use  of  the  way  but  a  gate  was  to  be  kept  across 
it  on  the  mountain  road  by  one  or  other  of  them,  it  is  not 
very  material  which.  According  to  the  defendant's  witnesses 
it  was  in  the  event  of  the  defendant  not  putting  a  gate  there 
that  plaintiff  might  do  so. 

Each  party  was  to  pay  his  own  costs.  There  was  no 
formal  termination  of  the  case. 

A  gate  was  placed  there.  Then  there  was  trouble  be- 
cause Hugh  MacGillivray's  son  left  the  gate  open  and  the 
plaintiff's  cattle  got  upon  the  highway.  The  plaintiff  shut 
the  road.  That  was  about  three  years  ago.  He  says: 
"  When  I  was  shutting  the  road  and  the  road  was  shut,  Hugh 
MacGillivray  came  from  his  own  house  down  to  the  fence, 
that  is  to  his  own  line,  and  he  was  going  to  come  over  into 
the  field.  I  forbid  him  to  come  into  that  field  and  said  that 
I  was  going  to  stop  him  from  having  the  use  of  the  road 
.  .  .  That  evening  his  woman  came  over  to  the  house, 
Mrs.  Catherine  MacGillivray,  and  said  that  she  came  over  to 
arrange  with  me  to  see  if  they  could  get  the  road  open. 
I  told  the  woman  it  was  no  trouble  to  arrange  with  me,  that 
I  would  give  them  the  road. the  same  as  they  had  it  before 
if  they  would  put  a  gate  there  and  attend  to  it  and  not  let 
any  damage  take  place.  The  old  gate  was  in  bad  repair. 
It  )va8  not  much  of  a  gate.  She  thanked  me  and  said  that 
was  very  good,  that  she  would  be  careful  a  gate  would  be 
put  there  next  day.  There  was  a  gate  put  there  next  day, 
her  husband  put  it  there,  and  she  said  that  she  would  see 
that  this  gate  would  be  attended  to;  and  at  any  time  she 
would  see  that  gate  open  she  would  go  herself  and  shut  it. 
It  was  in  sight  of  their  house,  but  not  in  sight  of  mine.'' 

Mrs.  MacGillivray  hardly  varies  this,  vin  cross-examina- 
tion she  says :  "  I  told  him  I  came  there  to  fix  up  about  the 
road.  I  wanted  to  make  peace,  and  Hugh  Smith  said  it 
would  be  all  right  if  my  husband  put  the  gate  there  and 
kept  it  up.  1  went  back  and  told  my  husband  and  that  we 
would  shut  it  as  we  would  use  it,  of  course.'' 

She  also  says,  and  I  think  it  is  of  importance,  "  I  don't 
remember  any  fence  before  that  or  any  gate  on  the  road  be- 
fore that,  not  before  the  lawsuit  nine  years  ago.  There  was 
not  a  gate  before  nine  years  a.c:o."  (She  had  gone  there 
22  year?  ago  last  March.)     And  her  son  Daniel  MacGillivray, 
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21  years  old,  says:  ''  Previous  to  that  time  (tlie  lirst  action), 
1  do  not  remember  of  any  fence  along  the  road.  It  was  not 
fenced  up  across  the  way  we  were  using.  There  was  no 
fence  on  this  way.     It  was  always  through  the  field.*' 

Upon  this  evidence  1  have  come  to  the  conclusion  that 
the  defendants  and  Hugh  MacGillivray  before  them,  under 
whom  they  claim,  had  not  enjoyed  this  way  "  as  of  right  " 
during  the  period  mentioned  in  the  Statute. 

There  has  been  permission  and  there  has  been  com- 
pensation for  the  use  during  the  twenty  years  period. 

In  the  case  of  Gardner  v.  Hodgson,  1901,  2  Ch.  216  (on 
appeal  (1903)  A.C.  22'9),  Vaughan  Williams,  L.J.,  said:  "The 
case,  to  say  the  least  of  it,  leaves  untouched  the  proposition 
established  by  Tickle  v.  Brown  (4  A.  &  E.  3G9),  that  in  case 
of  an  easement  claimed  under  s.  2,  a  payment  within  the 
period  of  twenty  or  forty  years  may  so  negative  the  enjoy- 
ment as  of  right  a*s  to  prevent  a  claim  under  the  Statute 
for  the  easement." 

Romer,  L.J.,  at  p.  217,  said:  **  It  is  clear  that  if  the  en- 
joyment has  been  by  permission  granted  by  the  owner  of 
the  servient  tenement  during  the  forty  years  then  the  enjoy- 
ment is  not  of  right.*'  At  page  218,  he  says:  "Now  it 
appears  to  me  that  if  nothing  were  known  of  the  circum- 
stances under  which  during  one  particular  year  of  the  forty, 
a  certain  payment  had  been  made  in  respect  of  the  user 
of  a  way  for  that  year,  the  proper  inference  from  the  mere 
fact  of  payment  would  be  that  the  payment  was  made  for 
permission  asked  and  granted  to  use  the  way." 

And  in  the  House  of  Lords,  Lord  Halsbury  said :  "  That 
right  means  a  right  to  exercise  the  right  claimed  against  the 
will  of  the  person  over  whoso  property  it  is  sought  to  be 
exercised." 

The  doctrine  of  lost  grant  does  not,  T  think,  help  the  de- 
fendants. In  Gardner  v.  Hodgson,  1903  A.  C.  240,  Lord 
Lindley  said:  "For  that  doctrine  only  applies  when  the  en- 
joyment cannot  be  otherwise  reasonably  accounted  for." 

Coming  to  the  former  action  nine  years  ago  and  its  com- 
promise out  of  Court,  resulting  in  an  agreement  that  the 
defendants'  predecessor  was  to  have  the  right  of  way  subject 
to  a  gate  at  the  road  and  so  on,  its  effect  in  law  must  be 
considered.  It  does  not  constitute  an  estoppel,  a  res  judi- 
cata:   Jenkins  v.  RobertFon,  L.  R.  1  H.  L.  Sc.  App.  122. 

The  agreement  was  not  in  writing  and  therefore  did  not 
create  an  easement.     I  think  it  is  like  the  agreement  admit- 
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tedly  made  three  years  ago,  it  is  but  a  license  and  that  license 
could  be  withdrawn. 

In  the  case  already  cited  Lord  Halsbury  at  p.  231  says: 
**  I  do  not  think  that  this  (payment  for  the  right  to  use  the 
way)  would  have  established  a  right  in  the  proper  sense, 
because,  being  but  a  parol  license,  it  might  be  withdrawn  and 
an  action  would  lie  for  damages,  but  she  would  have  no 
right  to  the  way/' 

The  agreement,  inasmuch  as  it  introduces  the  gate,  does 
not  help  out  the  theory  of  prescription,  but  rather,  I  think, 
tolls  against  it.  I  suppose  a  way  with  a  gate  may  be  pre- 
scribed for.  It  was  not  done  in  the  former  case,  but  for 
half  of  the  period  there  was  no  gate.  Perhaps  in  this 
country  a  pirate  in  such  circumstances,  would  not  be  deemed 
material  in  considering  whether  the  statutory  period  had 
run.  But  in  England  in  the  case  of  James  v.  Hay  ward. 
Sir  W.  Jones,  222,  Jones,  J.,  said:  "Tf  a  private  man  hath 
a  w^ay  over  the  land  of  I.  S.  by  prescriptive  grant.  1.  S.  can- 
not make  a  gate  across  the  w^ay.^'  And  if  that  is  so  here 
(perhaps  it  is  only  a  question  of  fact),  it  would  seem  that 
Hugh  ^racGillivray,  when  on  two  separate  occasions  he  agreed 
to  a  gate,  was  affording  evidence  that  he  was  not  claiming 
to  enjoy  the  way  as  a  right. 

Of  course  the  compromise  has  pliace  as  an  admission  and 
in  so  far  as  it  did  not  constitute  merely  a  drawn  game,  effect 
must  be  given  to  it.  Not  as  an  admission  affecting  anything 
whicli  has  happened  since,  viz.,  during  the  last  nine  years, 
but  as  inconsistent  with  his  present  claim  as  to  the  period 
before  that. 

Rut  surely  an  admission  as  to  a  mixed  question  of  law 
and  fact  by  a  layman,  particularly  in  respect  to  a  question 
of  a  right  of  way  where  the  law  is  difficult  enough,  is  not 
very  conclusive  of  anything:  Summerset  v.  Adamson,  1 
Bing.  75,  Dallas,  C.J.  But  a  compromise  does  not  often 
proceed  from  and  imply  a  belief  that  the  adversary's  claim  is 
well  founded,  but  only  indicates  a  preference  to  avoid  the 
hazards  of  litigation.  Here  neither  was  willing  to  go  to  the 
office  of  the  others  solicitor  in  order  to  formally  effect  a 
compromise  there.  In  Tennant  v.  Hamilton,  7  CI.  &  Fin. 
133,  Lord  Cottenham  says:  "Money  paid  upon  a  complaint 
made,  paid  merely  to  purchase  peace,  is  no  proof  that  the 
demand  is  well  founded.^' 

I  think  the  plaintiff  is  entitled  to  judgment,  and  I  assess 
the  damages  at  five  dollars  with  costs. 
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QUEBEC. 

COURT    OF    king's    BENCH    (APPEAI-   SIDE). 

2nd  November,  1908. 

JACOBS  V.  THE  GENTLEMEN  OF  THE  SEMINARY. 

Sale  of  Goods — Horse — Hidden  Defect — Myosis — Rescission — 

Commercial  Transaction. 

Coram,  Blanchet,  Trenhoi^e,  Lavergne,  Cross, 
Demers,  ad  hoc,  JJ. 

Appeal  from  the  judgment  of  the  Court  of  Review  which 
reversed  the  judgment  of  the  Superior  Court  and  maintained 
plaintiffs^  (respondents')  action  with  costs.  The  judgment  of 
the  Superior  Court  was  rendered  at  Montreal  on  the  4th  April, 
1007.  The  judgment  of  the  Court  of  Review  (Tellier, 
Hutchinson,  and  Lafontaine,  J.T.),  was  rendered  the  14th 
Decemher,  1907.  On  the  26th  October,  1906,  appellant  sold 
to  respondents  a  horse  for  the  price  of  $225,  then  and  there 
paid,  and,  plaintiffs  allege,  the  horse  was  afflicted  with  a 
hidden  defect,  namely,  myosis  (boiterie  intermittente),  and 
that  even  if  it  were  not  a  hidden  defect  defendant  took 
means  to  prevent  a  proper  and  thorough  examination  of 
the  horse  before  the  sale  was  consummated;  that  defend- 
ant had  guaranteed  the  liorse  to  be  sound:  thnt  the  disease 
with  which  the  horse  is  afflicted,  if  it  had  been  known  to 
plaintiffs,  would  have  prevented  them  from  purchasing  it: 
the  plaintiffs  offer  the  horse  back  to  defendant  and  ask  that 
the  sale  be  declared  null  and  defendant  condemned  to  repay 
to-  them  the  price  of  said  horse.  The  defendant  pleaded  a 
general  denial,  and,  further,  that  the  cause  of  the  lameness 
was  the  result  of  want  of  care  on  the  part  of  plaintiffs. 

Lavergne,  J.,  rendered  the  decision  of  the  Court,  and 
declared  the  present  case  to  be  purely  a  question  of  fact. 
One  Lamothe  heard  that  respondents  wanted  a  horse,  and 
on  25th  October,  1906,  he  went  to  the  Grand  Seminary  with 
appellant,  who  drove  the  horse  in  question.  They  saw  Bon- 
neau,  respondents^  head  stableman  and  gardener,  who  re- 
marked that  the  horse  seemed  very  warm.  Bonneau  asked 
them  to  return  the  next  morning,  which  Lamothe  and  Jacobs 
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did^  about  8  to  9  o'clock.  Bonneau  again  says  the  horse  wa^ 
very  wann  and  restive.  The  other  horse  hitched  to  the  same 
rig,  was  not  at  all  warm.  Jacobs  himself  put  the  horse  in 
the  stable.  The  two  gardeners  then  harnessed  him  to  a 
tumbril  to  see  how  he  could  work,  and  they  simply  drove 
him  about  the  garden  with  a  small  load.  Then  they  har- 
nessed him  to  a  light  waggon  to  go  to  Bonaventure  station 
to  get  a  trunk;  they  returned  by  Atwater  avenue.  The  whole 
journey  is  about  three  miles  long.  It  took  them  an  hour. 
The  evidence  shews  the  horse  was  driven  slowly  and  carefully. 
It  wa^  shortly  after  noon  when  they  reached  the  Grand 
Seminary.  The  horse  was  not  as  warm  as  he  had  been  in 
the  morning  when  brought  to  the  Seminary.  The  horse  wa^ 
put  in  a  stable,  where  there  were  three  other  horses,  and 
covered  with  a  blanket.  The  weather  was  moderate,  not 
cold.  The  horse  was  fed  and  watered  about  half  an  hour 
after  his  arrival.  The  two  gardeners  having  reported  to 
their  superior  that  the  horse  was  a  good  one,  Dr.  Genereux, 
a  veterinary  surgeon,  was  telephoned  for,  and  he  arrived 
about  half  past  two  or  three  o'clock.  When  respondents' 
gardener  went  to  bring  out  the  horse,  appellant  interfered, 
and  asked  him  to  hold  his  (Jacob's)  horse,  and  Jacob's  stable- 
man went  into  the  stable,  put  a  rope  around  the  horse's  neck 
and  brought  the  horse  out,  making  him  hold  his  head  high 
and  keeping  him  firmly  in  hand.  The  examination  took 
some  time,  and  while  the  veterinary  surgeon  suspected  some- 
thing was  wrong,  upon  appellant  assuring  him  that  he  war- 
ranted the  horse  to  be  sound,  the  surgeon  finally,  but  with  a 
great  deal  of  hesitation,  recommended  the  purchase.  A 
cheque  for  the  price  was  immediately  handed  to  the  ap- 
pellant. The  horse  was  replaceS  in  the  stable.  At  six 
o'clock  he  was  weighed,  and  it  was  then  remarked  that  he 
walked  stiffly.  At  eight  o'clock  he  was  given  a  good  bed  of 
straw.  Next  morning  at  seven  o'clock  his  forelegs  were  so 
rigid  that  he  appeared  to  be  walking  on  stilts.  Dr.  Genereux 
was  immediately  summoned;  he  again  thoroughly  examined 
the  horse,  and  concluded  that  he  must  be  afflicted  with  a  dis- 
eape  of  pome  f'ays'  duration.  Tt  is  in  proof,  and  it  is  a  sig- 
nificant fact,  that  Jacobs  wanted  $235  for  his  horse,  and  told 
Bonneau  so,  and  that  if  he  got  it  he  would  crive  Bonneau  $15. 
Bonneau  replied  that  he  wanted  the  lowest  price  for  the 
Seminarv,  and  Jacobs  reduced  the  amount  to  $225.  He 
promised  Bonneau,  as  a  pour-boire  simplv,  he  afflrms.  $5  out 
of  the  monev  if  the  sale  was  closed.     He  offered  Bonneau 
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the  money  again  on  the  morning  when  Bonneau  asked  him 
to  take  back  his  horse.  Bonneau  again  refused.  Drs.  Gener- 
enx  and  Daubigny  agree  that  the  disease  was  chronic  on  the 
day  of  the  sale,  and  that  the  horse  must  have  necessarily 
been  afflicted  with  it  at  least  several  days  previously.  When 
the  horse  was  heated  up  it  shewed  no  signs  of  lameness,  but 
after  five  or  six  hours'  rest  its  legs  became  rigid.  This  is 
significant  when  we  remember  that  the  horse  appeared  to  be 
very  warm  on  the  two  occasions  previous  to  the  sale,  when 
Jacobs  drove  it  to  the  Grand  Seminary.  From  the  time  the 
horse  was  put  in  respondents'  care  to  the  moment  when  it 
was  found  lame,  it  was  treated  with  care,  and  no  neglect  was 
proved  against  respondents.  When  driven  about  the  same 
distance  as  Jacobs  is  supposed  to  have  driven  it  when  in 
the  hands  of  Jacobs,  it  became  overheated  and  its  lameness 
would  necessarily  not  be  noticeable,  in  the  hands  of  respond- 
€nt8'  employees  the  horse  was  driven  slowly  and  carefully, 
and  lameness  developed  almost  immediately.  A  last  point, 
parole  testimony  was  admissible.  The  appellant  is  a  horse 
trader,  the  transaction  was  a  commercial  one.  Judgment  of 
the  Court  of  Review  unanimously  confirmed,  with  costs. 


QUEBEC. 

COURT   OF    king's    BENCH    (aPPKAL   SIDE). 

November  2^nd,  1908. 

THE.  CANADIAN  PACIFIC  KAILWAY  COMPANY  v. 

THE  HOCHELAGA  BANK. 

Banks  and  Banking — Cheques — Authority  of  Station  Master 
to  Indorse  for  Railway  Company — Freight  Moneys — Mis- 
appropriation by  Station  Master — Embezzlement. 

Coram,  Sir  H.  T.  Taschejieau,  C.J.,  Blanchet,  Tren- 
HOLME,  Lavergne  and  Cross,  JJ. 

The  appellant,  payee  of  five  cheques,  took  the  present 
action  to  recover  the  amount  of  them,  namely,  $500.13,  from 
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the  respondent  as  drawee  and  acceptor.  Kespondent  in  its 
plea  admits  the  drawing  and  acceptance  of  the  cheques^  but 
denies  that  the  cheques  are  the  property  of  the  appellant, 
and  it  also  pleads  affirmatively  that  the  cheques  were  en- 
dorsed and  cashed  by  the  appellant's  authorized  agent,  who 
was,  to  its  knowledge,  in  the  habit  of  endorsing  and  cashing 
cheques  made  to  its  order,  and  that  the  agent  deposited  the 
proceeds  of  the  cheques  with  the  company's  other  cash  in 
his  custody  and  made  due  return  of  the  whole  to  the  appel- 
lant. 

The  appellant's  answer  was  in  effect  a  general  denial. 

It  is  recited  in  the  judgment  appealed  from  that  the 
person  who  endorsed  those  cheques  and  obtained  the 
amounts  thereof  from  the  respondent  had  authority  to  re- 
ceive payment  of  all  sums  due  for  freight  at  the  St.  Jerome 
station  in  cash;  that  having  such  authority  to  receive  pay- 
ment in  money  of  accounts  due  at  the  station,  he  is  to  be 
considered  to  have  had  authority  to  collect  the  amount  of 
these  cheques  (which  were  given  for  freight  payajble  at  the 
station) ;  that  appellant  did  not  suffer  by  the  fact  of  the 
agent  having  obtained  the  money  for  the  cheques,  but  by  the 
fact  that  the  agent  converted  such  money  to  his  own  use,  a 
thing  which  he  could  have  as  readily  have  done  if  the  freight 
accounts  had  been  paid  to  him  in  cash,  and  that  the  plea  of 
payment  is  well  founded.  It  is  also  recited  that  the  appel- 
lant tolerated  the  practice  of  taking  cheques  in  payment  of 
freight  accounts. 

Sir  H.  T.  Taschereau,  C.J.,  declared  that  he  dissented 
from  the  judgment  about  to  be  rendered  by  the  majority  of 
the  Court,  and  that  he  agreed  upon  every  point  with  the 
views  about  to  be  expressed  by  Mr.  Justice  Blanchet. 

Blanchet,  J.  (after  reciting  the  facts  and  the  pleadings) 
proceeded  as  follows: — ^Thc  proof  shews  that  the  bank  has 
paid  the  cheques.  It  is  true,  the  station  agent  had  no  powor 
to  endorse  and  that  appellant  was  ignorant  of  the  fact  that 
he  had  done  so.  But  it  equally  appears  well  founded  to  me, 
both  in  law  and  equity,  that  appellant  cannot  force  re- 
spondent to  pay  a  second  time  if  it  is  proved,  as  it  is  alleged, 
that  the  amounts  paid  out  by  the  bank  have  been  in  fact 
received  by  appellant,  according  to  its  own  instructions, 
either  for  freight  or  for  passenger  tickets,  and  remitted  to 
the  Bank  of  Montreal  without  any  indication  whence  they 
came.  The  proceeds  of  the  said  cheques  must  have  been 
received  by  appellant  since  it  is  no  where  proved  that  there 
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hafi  been  any  defalcation  at  St.  Jerome  since  the  day  they 
were  paid.  Appellant  thus  became  proprietor  of  each  of  the 
amounts  called  for  by  each  of  said  cheques  from  the  moment 
that  the  amounts  thereof  were  subsequently  paid  into  the 
treasury,  and,  in  any  event,  from  the  moment  they  were^ 
received  by  the  bank  authorized  to  collect  them.  It  is  use- 
less to  claim,  therefore,  that  the  amounts  of  the  cheques  have 
not  been  received  by  the  appellant.  To  prove  that  it  has 
not  received  the  amounts,  appellant  claims  that  the  station 
agent,  in  his  monthly  statements,  never  reported  that  he 
had  received  the  money  due  by  Beaulieu.  It  is  proved  that 
the  agenf  8  son  had  misappropriated  about  $900,  paid  by 
other  of  appellant's  customers,  and  to  cover  the  deficit  the 
agent  entered  from  time  to  time  in  his  monthly  reports  the 
amounts  so  stolen  just  as  if  they  had  been  paid  in  during 
that  month,  and  he  used  the  moneys  due  by  other  customers 
to  pay  off  freight  accounts  long  previously  paid.  With  the 
exception  of  $233,  it  was  in  this  way  that  Beaulieu's  cheques 
were  used.  Appellant  claims  that  the  unauthorized  payment 
by  the  bank  of  the  cheques  in  question  allowed  Michaud  to 
illegally  use  the  value  thereof  and  the  bank  had  no  right  to 
claim  that  appellant  had  received  the  value  of  said  cheques. 
This  appears  to  me  to  be  unfounded.  It  was  not  within  the 
power  of  the  agent  to  destroy  the  effect  of  the  actual  pay- 
ments effected  by  him  when  he  received  and  remitted  to  ap- 
pellant the  amounts  paid  to  him  by  the  bank,  which  pay- 
ments are  now  conceded  to  be  false,  since  he  implied  that 
money  he  had  really  received  from  the  bank  had  been  paid 
to  him  by  others.  The  appellant,  basing  itself  upon  the 
false  declarations  of  its  own  employee,  cannot  now  claim, 
contrary  to  the  proof  of  record,  that  it  has  not  received  the 
sums  due  by  said  five  cheques  and  cannot  demand  that  the 
bank  be  condemned  to  pay  the  amount  of  said  cheques  a 
second  time,  which  would  be  equivalent  to  asking  that  the 
bank  pay,  in  part,  at  least,  the  amount  embezzled  by  ap- 
pellant's own  employee.  I  am  of  the  opinion  to  dismiss  the 
appeal,  with  costs. 

Lavergne,  J.  (who  rendered  the  judgment  of  the  majority 
of  the  Court),  said : — 

The  cheques  were  sent  to  the  station  agent  by  one  Bruno 
Beaulieu,  a  St.  Jerome  merchant,  in  payment  of  freight  due 
by  him  upon  goods  delivered  to  him  by  appellant.  The 
agent  at  the  said  station,  J.  L.  Michaud,  had  no  authority 
whatever  to  endorse  the  said  cheques  and  to  realize  on  them. 
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According  to  his  instructions,  he  was  supposed  to  remit  all 
cheques  received  by  him  to  the  Bank  of  Montreal,  at  Mon- 
treal, the  duly  authorized  agent  of  the  appellant  far  the 
purpose  of  collecting  appellant's  cheques.  The  said  Michaxid 
endorsed  said  cheques  with  appellant's  name  and  added  his 
own.  signature  underneath,  as  follows:  "J.  L.  Michaud, 
agent/'  Appellant  never  received  the  amount  due  by  said 
cheques.  The  cheques  were  drawn  upon  and  accepted  by 
the  St.  Jerome  branch  of  the  Hochelaga  Bank.  Upon  the 
endorsement,  as  above  stated,  of  said  cheques,  the  bank  paid 
the  amount  thereof  to  Michaud.  Respondent  was  perfectly 
awure  of  Michaud's  position.  It  was  a  well-known  thing, 
and,  in  any  event,  admitted,  that  he  was  nothing  but  a 
station  agent.  He  was  allowed  to  receive  cheques,  but  he 
had  no  right  whatever  to  endorse  such  cheques,  made  payable 
to  appellant's  order,  and  to  collect  the  amount  due  there- 
under. The  respDndent  had  no  authority  to  pay  the  amount 
of  said  cheques  to  Michaud,  unless  he  had  an  authorization 
thrrefor  in  due  and  proper  form.  By  paying  Michaud  the 
money  due  by  said  cheques,  the  bank  did  not  pay  its  debt 
and  it  still  owes  the  appellant  the  amounts  due  on  said 
cheques.  I  think  the  appellant  is  still  the  proprietor  of  said 
cheques,  since  it  has  not  received  payment  of  same.  As 
witness  for  the  respondent,  the  agent,  Michaud,  gave  his 
testimony  at  great  length,  from  which  the  following  can  be 
safelv  deduced: — One  of  his  sons  assisted  him  at  St.  Jerome 
station,  and  this  son  was  allowed  by  him  to  receive  moneys 
due  appellant,  for  the  receipt  of  which  sums  J.  L.  Michaud 
was  responsible  and  accountable  to  appellant.  Michaud's 
son  embezzled  and  appropriated  to  himself  a  part  of  said 
receipts.  The  amount  of  Bea.ulieu's  cheques,  received  by 
Michaud,  was  not  used  for  the  purpose  of  pa^'^ing  the  freight 
due  appellant  by  Beaulieu.  J.  L.  Michaud  collected  the  money 
payable  by  the  said  cheques  and  used  it  for  the  purpose  of 
repaying  and  covering  the  amount  embezzled  by  his  son. 
Eespondent  has  contended  that  the  money  thus  paid  to  J.  L. 
Michaud  was  always  remitted  to  appellant's  agent,  the  Bank 
of  Montreal.  It  is  possible  but  it  is  equally  positive  that 
such  moneys,  so  received,  were  never  employed  to  pay  the 
freicrht  due  by  Beaulieu.  The  amount  due  by  Beaulieu  had 
been  entered,  long  months  after  its  receipt  by  Michaud  in 
the  cash  book,  and  long  after  Michaud  had  already  used  it 
to  cover  his  son^s  embezzlements.  If  at  any  time  any  part 
of  the  sum  due  by  Beaulieu  for  freight  w?is  paid  t^  appellant, 
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and  it  is  not  proved  that  such  was  the  case,  it  waii  paid  with 
moneys  subsequently  received  by  said  J.  L.  Michaud,  wlio, 
in  the  end,  found  himself  confronted  with  a  deficit  of  $iiOU. 
For  these  reasons,  1  am  of  the  opinion  that  there  is  error  in 
the  judgment  rendered  by  the  Superior  Court,  and  that  the 
appeal  should  be  maintained,  and  appellant's  action  be  also 
maintained  with  costs  against  respondent  in  both  Courts. 


QUEBEC. 

November  2nd,  1908. 

COURT   OF    king's    BENCH    (APPEAL   SIUE). 

SCOTT  V.  HYDE. 

Company  Law — Foreign  Company — Winding-up  Order — Jur- 
isdiction of  Superior  Court  of  Quebec. 

Coram,  Sir  H.  T.  Taschereau,  C.J.,  Blanch  et,  La- 
VERGNE,  Cross  and  Demers,  ad  hoc,  JJ. 

Appeal  from  the  judgment  of  the  Superior  Court,  Mon- 
treal, Lynch,  J.,  rendered  the  5th  June,  1908.  This  was 
an  opposition  whereby  the  appellant,  a  shareholder  of  The 
Great  Northern  Construction  Company,  asked  for  the  setting 
aside  of  a  winding-up  order  against  the  company.  It  is 
alleged,  inter  alia,  by  the  appellant  in  his  opposition  that 
The  Great  Northern  Construction  Company  was  incorporated 
under  the  laws  of  the  State  of  West  Virginia,  its  head  office 
to  be  in  New  York  city,  and  its  object  was  to  construct  a 
railway  in  the  province  and  a  bridge  across  the  Ottawa  river 
to  connect  the  railway  with  the  province  of  Onta.rio.  The 
winding-up  order  was  made  upon  the  petition  of  Koss,  et  al., 
who  had  undertaken  the  actual  worth  of  construction  and 
who  claimed  to  be  creditors  for  a  balance  of  the  price  of 
such  work,  but  whose  claim  was  contested  by  the  company. 
The  grounds  set  forth  in  appellant's  opposition,  and  urged 
upon  this  appeal,  are,  in  substance,  the  following: 

1.  That  the  Superior  Court  was  without  jurisdiction  to 
make  the  winding-up  order;  anrl 

VOL.    ▼.    R.L.R.    NO.    6  — 37rt 
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2.  That  the  winding-up  proceedings  were  a  fraudulent 
abuse  of  judicial  procedure. 

Respondent  demurred  to  appellant's  opposition  on  the 
grounds  that  the  appellant  being  merely  a  sharelioider  did 
not  shew  sufficient  legal  interest  to  attack  the  winding-up 
order  and  that  the  winding-up  order  made  against  the  com- 
pany was  tlnal  and  conclusive  as  to  its  shareholders.  Ke- 
spondent  also  produced  an  answer  to  the  etfect  that  the 
company  had  done  business  in  this  province,  that  the  debt 
now  in  dispute  had  arisen  in  this  province,  that  the  petition 
for  winding  up  had  been  contested  by  the  company  and 
such  contestation  had  been  determined  and  that  appellant 
could  not  reopen  the  issue.  'The  Superior  Court  held  the  in- 
scription in  law  to  be  well  founded  and  the  opposition  was 
dismissed. 

BuvNCHET,  J.,  dissenting,  said  the  company  had  ceased 
doing  business  in  the  province  about  1901,  long  before  the 
service  of  the  pjetition  for  winding  up,  and  consequently  sec- 
tion 6  of  chpater  144,  R.  S.  C,  190G,  "The  Winding-Up 
Act,''  which  is  clear  and  positive  and  precise,  should  be  ap- 
phed  and  the  petition  dismissed.  The  fact  that  an  unauth- 
orized firm  of  lawyers  appeared  for  the  company  and  that 
the  appellant  is  a  shareholder  in  the  company  can  have  no 
weight  in  deciding  the  main  issue.  I  am  of  the  opinion  that 
the  appeal  should  be  aJ lowed,  with  costs. 

The  judgment  of  the  majority  of  the  Court  was  rendered 
bv 

Cross,  J. : — The  Winding-Up  Act  applies  to  "  incorpor- 
ated trading  companies  dong  business  in  Canada  whereso- 
ever incorporated,''  and  "  which  are  insolvent."  The  evid- 
ence shows  the  company  in  question  did  business  in  Canada. 
although  four  or  five  years  elapsed  between  the  cessation  of 
business  and  the  service  of  the  winding-up  petition.  The 
Winding-ITp  Act  was  in  force  when  the  work  was  done.  Al- 
though sometimes  worded  in  the  present  tense,  their  provi- 
sions apply  to  states  of  affairs  which  no  longer  exist  at  the 
time  at  which  proceedings  may  happen  to  be  taken.  Accord- 
ingly, I  would  say,  that  the  provisions  of  winding  up  apply 
to  companies  after  their  business  has  been  discontinued  if 
there  be  unsatisfied  obligations.  Otherwise,  a  company  could 
avoid  winding-up  proceedings  by  proving  that  it  had  closed 
its  office  or  factory  a  month  before  service  of  the  petition. 
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It  is  the  time  of  the  doing  of  tlie  business  and  not  the  time 
of  the  petition  which  is  to  be  looked  at  to  see  if  the  Winding- 
Up  Act  can  be  applied.  The  company  in  question,  therefore, 
was  one  against  which  the  proceedings  in  (juestion.  could  be 
taken.  Further,  the  liquidator  was  legally  appointed,  after 
duo  and  legal  notice  to  all  interested  parties,  and  appellant, 
as  a  shareholder,  received  the  same  notices  as  all  the  other 
shareholders.  There  is  no  proof  of  record  of  the  abuse  of 
the  present  proceedin«r>,  no  j)roof  of  bad  faitli»  or  of  wrong- 
doing, towards  appellani.  Besides,  the  fact  that  proceedings 
have  been  instituted  before  tiie  Courts  of  appellants'  domicile 
is  a  presumption  that  he  will  have  a  remedy  for  any  wrong- 
doing which  may  be  attempted  against  him.  It  was  not 
necessary,  either,  for  the  proceedings  here  to  be  suspended, 
from  considerations  of  country,  inasmuch  as  the  company's 
main  undertaking  was  carried  on  in  this  province  and  appears 
to  have  rendered  the  company  indifferent  as  to  whether  or 
not  there  should  be  any  winding  up  in  the  United  States. 
The  majority  of  this  Court  is  of  opinion  to  dismiss  the  appeal 
and  confirm  the  judgment  of  the  Superior  Court,  with  costs. 


QUEBEC. 

November  2nd,  1908. 

COURT   OF   king's    BENCH    (aPPE.\L   SIDE). 

IIOCHELAGA  BANK  v.  KICHARD. 

Coram,  Tasciiereau,  C.J.,  Rlanchet,  Trenholme, 
Lavergne,  and  Cross,  J  J. 

Bills  and  Notes  —  Partnership  —  Insolvency  of  Firm — Divi- 
dend— Evidence. 

Appeal  from  the  judgment  of  the  Superior  Court,  Mon- 
treal. The  appellant  sued  respondent  upon  eight  promissor}- 
notes  forming  a  total  sum  of  $1,769.71,  upon  which  $309.71 
had  been  paid,  leaving  a  balance  due  of  $1,460.  The  notes 
had  boon  signed  with  the  firm  name  of  "  La  Librairie  Ville- 
Marie,"  composed  of  Louis  Guetave  Derome  and  Louis  Joseph 
Arthur  Richard,  the  respondent.  The  firm  assigned  the  24th 
of  April,  1902,  a  curator  was  appointed  and  the  bank^s  claim, 
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founded  upon  the  said  notes,  was  concurred  in  in  the  state- 
ment of  assets  and  liabilities  of  the  insolvents.  A  first  divi- 
dend of  10  per  cent,  was  paid  the  bank  the  28th  of  July, 
1902,  and  a  further  dividend  of  6^  per  cent,  the  12th  of 
October,  1903.  The  notes  in  question  had  become  due  on 
the  following  dates  in  1902;  6th,  25th  and  28tii  April;  5th 
May;  7th  and  25th  June;  5th  December.  The  action  was 
served  on  the  ^7th  June,  1907,  and,  at  first  sight,  it  would 
appear  that  prescription  was  then  acquired  as  to  all  the 
notes  excepting  the  one  due  the  5th  December,  but  the  bank 
alleges  the  insolvency,  the  acknowledgment  of  the  debt  in 
the  statement  of  assets  and  liabilities  and  the  payment  of 
the  dividends  as  so  many  causes  of  interruption  of  prescrip- 
tion. The  respondent,  sued  jointly  and  severally  with  his 
former  partner,  confessed  judgment  for  the  sum  of  $150,  the 
amount  of  the  note  not  outlawed,  and  contested  the  action 
for  the  surplus,  alleging  that  prescription  had  not  been  in- 
terrupted by  the  insolvency,  nor  by  the  statement  of  assets 
and  liabilities,  and  that,  in  any  event,  the  alleged  payments 
on  account  were  illegal  and  not  authorized,  and  in  no  wuy 
had  they  interrupted  prescription.  The  payment  of  the  divi- 
dends is  not  denied,  nor  is  it  denied  that  they  were  made 
upon  claim  as  filed  by  the  bank.  As  a  matter  of  fact,  para- 
graph 11  of  the  declaration  alleging  such  payments  on  ac- 
count of  the  amount  of  the  debt  in  question  in  this  ease  is 
not  denied  by  the  plea  and  is  consequently  to  be  considered  a? 
admitted.  Prescription  was  also  pleaded  by  means  of  an 
inscription  in  law,  which  was  dismissed,  in  view  of  the  8ufl5- 
ciency  of  the  allegations  of  the  declaration,  but,  on  the 
merits,  the  Court  of  first  instance  maintained  the  plea,  de- 
clared prescription  to  be  acquired  and  maintained  the  confes- 
sion of  judgment  of  the  defendant  Richard,  the  decision  of 
the  low^er  Court  being  based  upon  the  want  of  a  writing  ful- 
filling the  requirements  of  article  1^35,  C.  C,  and  which  it 
considered  necosFary  before  parole  evidence  could  be  admitted 
to  prove  the  payments  of  the  dividends,  and  the  judgment 
of  the  Superior  Court  was  further  based  upon  articles  2260 
and  22fi2,  C.  C.    The  action  was  dismissed,  with  costs. 

In  rendering  the  unanimous  decision  of  the  Court,  the 
Chief  Justice  was  of  the  opinion  that  appellant  had  made  the 
best  proof  possible.  The  dividends  were  acknowledged  to 
have  been  paid.  And  as  the  record  containing  the  insolvency 
proceedings  had  been  accidentally  destroyed,  the  only  way 
possible  to  prove  the  payment  of  the  dividends  was  by  the 
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curator  s  books.  In  face  of  the  plea,  this  proof  was  even 
unneceBsary.  It  is  indisputable  that  the  payments  made  by 
the  curator  to  an  insolvent  estate  are  virtually  payments 
made  by  the  insolvent  himself,  and  they  interrupt  prescrip- 
tion (Desmarteau  v.  Darling,  12  S.  C.  212;  Carter  v.  McLean, 
20  S.  C.  395;  Houlet  v.  ^iMetayer,  23  S.  C.  2»y).  In  one  soli- 
tary case^  Desrosiers  v.  Brill,  7  P.  R.  365,  has  the  contrary 
been  held,  and,  this  decision  seems  contrary  to  doctrine  and 
cannot  direct  us  now. 

Proceedings  in  insolvency  are  judicial  proceedings,  carried 
on  under  the  supervision  of  the  Courts,  by  the  officers  of  the 
Court.  From  the  abandonment  to  the  final  liquidation 
everything  is  done  judicially.  The  payment  of  dividends  is 
particularly  a  judicial  act.  If,  without  opposition  on  his 
part,  he  allows  the  dividend  to  be  paid  he  thereby  rati- 
fies and  confirms  all  the  payments  made  to  the  creditors. 
But  article  2224  C.C.  recognizes  every  judicial  demand  as  an 
interruption  of  prescription,  and  a  creditor's  claim  upon  an 
insolvent  estate  is  a  judicial  demand.  If  the  claim  is  recog- 
nized in  the  insolvent's  statement  of  assets  and  liabilities, 
nothing  further  is  required;  it  is  the  equivalent  of  a  confes- 
sion of  judgment  by  the  debtor  and  it  creates  an  interruption 
of  prescription.  If  a  dividend  is  subsequently  paid  to  the 
creditor,  such  payment  necessarily  presumes  consent  on  the 
part  of  the  debtor  who  has  not  only  admitted  the  claim  from 
the  outset,  but  who  has  pennitted  the  payment  of  dividends 
to  pa«s  unchallenged. 

It,  therefore,  becomes  unnecessary  for  us  to  consider  the 
question  of  the  legality  of  the  proof,  a  proof  which  was  even 
superfluous  inasmuch  as  the  payments  by  the  curator  were 
not  denied,  nor  is  it  necessar}'  to  consider  whether  the  claim 
originally  filed  by  the  bank  against  the  estate  is  identical 
with  the  one  now  of  record,  the  identity  not  being  denied 
in  the  plea.  It  becomes  our  duty,  therefore,  to  decide  but 
one  of  the  four  questions  raised  by  respondent  in  his  factum, 
namely:  does  the  payment  of  a  dividend  by  the  curator  to 
an  insolvent  estate  interrupt  the  prescription  running  in 
favor  of  the  insolvent?  This  Court  is  unanimously  of  the 
opinion  that  this  question  can  only  be  answered  in  tlic 
affirmative,  that  there  was  an  interruption  of  prescription 
in  the  present  case,  and,  consequently,  that  the  judgment 
appealed  from,  which  in  part  dismissed  the  action,  must  be 
reversed  in  its  entirety,  witii  costs  in  l)oth  Courts  against 
respondent. 


578         THE  EASTERN  LAW  REPORTER. 

HOVA  SCOTIA. 

IN  THE  SUPBEME  COURT. 

Graham,  E.J.,  at  Chambers.  November  10th. 

IRVINE  V.  HEKVEY  et  al. 

■1 
Partnership  —  Insolvency — Receiver — Assets — Distribution — 

Notice  to  Creditors. 

H.  B.  Stairs,  for  plaintiff.  , 

H.  Mellish,  K.C.,  for  defendant. 

The  rule  is  well  established  that  where  the  assets  of  a 
partnership  are  in  the  hands  of  a  court  of  equity  for  distri- 
bution to  the  parties  entitled,  such  assets  must  be  first  ap- 
plied to  the  payment  of  the  firm  creditors  before  any  por- 
tion can  be  applied  to  the  claims  of  the  individual  partners 
of  their  creditors.    22  Am.  &  Eng.  Ency.  192. 

In  the  decree  in  this  case  I  directed  an  enquiry  in  respect 
to  the  individual  creditors,  viz.:  (g)  "As  to  claims  against 
the  plaintiff  and  the  said  llobert  G.  Hervey  and  Hervey 
Trust  and  Guarantee  Company  Limited,  and  the  respective 
amounts  due  thereon.'^ 

There  is  a  fund  in  the  control  of  the  Court,  in  fact  in 
the  hands  of  a  receiver,  and  it  is  quite  possible  that  there  will 
be  a  surplus  after  paying  the  firm  creditors.  One  of  the 
parties,  if  not  both,  is  insolvent  and  the  other  resides  out 
of  the  jurisdiction. 

An  application  has  been  made  to  me  to  settle  the  advertise- 
ment to  bring  in  creditors  and  an  objection  is  raised  to  any 
advertisement  for  the  separate  creditors  not  connected  with 
the  project  of  the  co-partnership.  I  think  that  they  should 
be  notified  in  the  advertisement  to  come  in.  The  surplus 
of  the  fund  should  not,  under  the  circumstances,  be  distri- 
buted to  these  partners  before  the  several  creditors,  at  least 
those  within  the  jurisdiction,  have  had  the  opportunity  of 
obtaining  a  remedy  against  this  fund.  Being  in  custody  of 
the  Court  they  are  now  deprived  of  their  ordinary  remedies. 

Moreover  in  the  circumstances  of  this  particular  case, 
which  are  verv  much  out  of  the  ordinarv  circumstances  of 
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any  case^  it  may  be  desirable  that  a  representative  of  the 
individual  creditors  should  be  heard  before  the  Keferee  on 
the  contestation  of  the  joint  claims. 

1  think  the  advertisement  should  embrace  those  creditors 
contemplated  in  the  decree. 


QUEBEC. 

Court  of  Review.  November  14th,  1908. 

BEAUDOIN  v.  CHARRUAN. 

CHARRUAX  v.  FEDERAL  LIFE  ASSURANCE  COM- 
PANY. 

Life  Insurance — Agent — Authority  —  Premium — Promissory 
Note  Payable  to  Agent — Personal  Receipt — LinbUity  of 
Company. 

In  review  of  a  judgment  of  the  Superior  Court,  Montreal, 
CuRRAN,  J.,  rendered  the  86th  September,  1907  (4  E.  L.  R. 
60.) 

Action  taken  by  plaintiff  in  warranty  to  indemnify  them 
for  whatever  they  may  be  called  upon  to  pay  by  reason  of  the 
action  of  the  principal  plaintiff.  Plaintiffs  in  warranty  in- 
sured themselves  with  the  defendant  in  warranty,  at  the 
solicitation  of  one  of  the  latter's  agents,  and  gave  the  agent 
a  note  to  his  order  in  payment  of  the  first  premium.  The 
agent  illegally  transferred  the  note  to  plaintiff,  who,  when  it 
became  due,  sued  defendants.  In  calling  upon  defendant 
in  warranty,  the  plaintiffs  in  warranty  alleged  that  the  cus- 
tom in  Montreal  is  for  agents  of  insurance  companies  to 
collect  the  first  premium,  and  the  company  knew  the  agent 
had  been  soliciting  the  insurance  and  the  company  gave  the 
agent  instructions  to  collect  the  first  premium  on  the  signing 
of  the  application.  The  plea  was  a  denial  of  the  agent's  au- 
thority to  collect  the  first  premium,  especially  when  no  policy 
was  issued,  as  in  this  case;  further,  the  note  was  si^ed  by 
plaintiffs  in  warranty  at  their  own  risk;  finally,  a  denial  of 
any  custom  in  Montreal  whereby  agents  received  the  first 
premium,  which  custom,  even  if  it  did  exist,  could  have  no 
force  in  the  present  case  since  no  policy  was  ever  issued. 
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The  Superior  Court  dismissed  the  action  in  warranty  under 
the  well  established  doctrine  that  the  authority  of  a  general 
agent  is  restricted  to  the  range  of  his  employment  and  to 
the  acts  and  representations  which  a  prudent  and  ordinarily 
sagacious  and  experienced  person  might  expect  him  to  do 
or  to  be  authorized  to  make  in  respect  to  the  particular  busi- 
ness entrusted  to  him,  and  that  this  rule  applies  a  fortiori  to 
sub-agents,  and  the  Court  cited  Manufacturers  Accident  In- 
surance Company  v.  Fudsey,  2)  S.  C.  11.  379.  The  Court 
further  found  that  Daoust,  one  of  the  plaintiffs  in  warranty, 
is  an  experienced  person,  having  been  engaged  in  the  insur- 
ance business  as  a  sub-agent  and  that  he  must  nave  known 
that  when  he  gave  said  promissory  note  to  the  agent,  payable 
to  the  agent^s  order,  regardless  of  the  company  defendant  in 
warranty,  without  any  qualification  of  said  agent  as  agent  or 
otherwise  of  said  defendant  in  warranty,  he  was  acting  in  a 
grossly  imprudent  manner,  and  gave  the  note  at  his  own  risk 
and  that  the  company  was  in  no  way  bound  thereby.  The 
Court  also  found  that  as  sub-agent  of  the  company,  said 
agent  had  no  authority  to  take  a  promissory  note,  made  pay- 
able to  his  own  order,  in  anticipation,  as  payment  of  the  first 
preminm  on  a  policy  of  insurance  not  yet  issned  and  on  a 
simple  application  for  the  issuance  of  such  policy.  The  ma- 
jority of  the  Conrt  of  Review  (Bruneau,  J.,  dissenting),  was 
of  the  opinion  that  the  judgment  of  the  Superior  Courts  for 
the  reasons  therein  stated,  was  right  and  confirmed  it,  with 
coste  in  both  Courts. 
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8.  Life  Insurance — Non-payment  of  Pre- 
mium— Lapse  of  Policy — Revival  by 
Subsequent  Payment — Warranty  of 
Health  —  Breach:  Seerv  et  al.  v. 
Federal  life  Assurance  Co.  of  Can- 
ada. 406. 

4.  Fire  Insurance  Policy — ^Assignment — 
Re-assignment  —  Fund  —  Distribu- 
tion among  Creditors :  Hall  v.  Qneeo 
Fire  Insuranoe  Co.,  468. 

6.    Life    Insurance— Agent — ^Authority — 
Premium — ^Promissory  Note  Payable 
to  Agent  —  Personal  Receipt — ^Lia- 
bility   of    Company :      Beaudoin    t- 
Charruan,  679. 

See  Landlord  and  Tenant. 

INTEREST. 

Accruing  froir  Investment  Funds:  In  n 
Estate  of  Jairus  Hart,  98. 

See  Executors  and  Administrators. 
••    Tender. 

INTERROGATORIES. 

See  Practice. 

INTESTACY. 

See  Executors  and  Administrators. 

INVESTMENT    SECURITIES. 

See  WUI. 

J. 

JUDGMENT. 

See  Appeal. 
"    Criminal  Law. 
*'    Debtor  and  Creditor. 
*'    Mortgage. 
Practice. 


i« 


JURISDICTION. 

Jurisdiction  of  Chancery  Court  in  Re- 
spect of  Title  to  Land:  Heustis  et 
al.  V.  Dnrant  et  al.«  483. 

See  Appeal. 

*'    Canada  Temperance  Act. 
"    Criminal  Law. 
"    Winding-up. 

JURY. 
See  Verdict. 

JUSTIFICATION. 
See  False  Arrest. 


LACHE8— MASTER  AND  SERVANT. 
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liACHBS. 
See  Company  Law. 

LAND. 

1.  Bxproiviation — ^AsBessment  and  Dam- 

agea--68  Vict.  (N.B.)  c.  69— Piling 
as  "Buildings  and  Erections*'  — 
New  Trial:  Sleeth  et  al.  v.  City  of 
St.  John,  391. 

2.  Expropriation  for  Public  Work — Gtov- 

emment  Railway — Compensation — 
Slales  aa  a  Criterion  of  Value — 
Costo:  Rex  y.  McKay,  424:  Rex  v. 
Pero,  427;  Rex  v.  Gannon  430; 
Rex  ▼.  Francis,  4iUi;  Rex  y.  Day, 
434;  Rex  ▼.  Hamilton.  439. 

3.  Expropriation  —  Value  —  Damages — 

Bam  —  Fixture  —  Compensation: 
Rex  T.  McDonald.  431. 

4.  Expropriation  —  Value  —  Cro8sin«': 

Rex  y.  McPhee.  440. 

6.  Partition  Action  —  Disputed  Title — 
Condition  in  Will  —  Forfeiture- 
Jurisdiction  of  Chancery  Court  in 
Respect  of  Title:  Heuatis  et  al.  y. 
Dnrant  et  aU  483. 

See  Trespass. 

LANDLORD  AND  TENANT. 

1.  Lease — Title  to  Land — Value  of  Im- 

proyements  —  Appraisement — ver- 
dict of  Jury :  Purdy  v.  Porter,  350. 

2.  Lease — Disrepair  of  Premises — Defec- 

tiye  Heating  —  Right  to  Cancel 
Lease :  Vennat  y.  Ship,  381. 

8.  Lease  —  Resiliation  —  Unsanitary 
Conditions:  Desormeaux  y.  Gratton, 
384. 

4.  Lease — Agreement  by  Tenant  to  In- 
sure— Insolyency  of  Insurance  Com- 
pany— Warranty  by  Tenant  of  Sol- 
yency  of  Company — ^Liability:  Ban- 
nerman  y.  Consumers*  Cordage  Co., 
46e. 


LEGACY. 


See  Insurance. 
Will. 


•< 


LEX  FORI. 
See  Marriage  Law. 


UCBNSE. 

See  Liquor  license  Act. 
Trespass  to  Land. 


«« 


LIEN, 


See  Shipping. 
"    Winding-up. 

LIFE  INSURANCE. 

See  Insurance. 

LIQUOR   LICENSE   ACT. 

1.  Selling  to  Mfaior — Conyiction:  Rex  t. 

Dayis  et  al..  159. 

2.  Special    Case — Construction   of  a.    19 

(1>  of  N.  B.  Liquor  License  Act — 
Number  of  Licenses  to  be  Issued  in 
Prince  Ward,  City  of  St.  John: 
J^amieson  ▼.  Blaine  et  al.,  250. 

8.  Selling  to  Minor — Short  Seryice  of 
Summons  —  Non-appearance  of  De- 
fendant—Oonyiction  :  Rex  y.  Wa- 
then.  Ex  p.  Van  Buskirk.  468. 

4.  Quebec  Act — Sale  of  Intoxicating  Li- 
quor by  Druggist — Certificate — ^Pre- 
scription by  Veterinary  Surgeon — 
By-law  Prohibiting  Sale— Validity— - 
Municipal  Code,  Quebec,  Art.  602: 
Collector  of  Proyincial  Reyenue  y. 
Brown,  561. 

LOST  GRANT. 


See  Trespass. 


M. 


MAGISTRATE. 

See  Canada  Temperance  Act. 
"    Criminal  Law. 
''     Public  Health. 


MAINTENANCE. 


See  Trover. 
"    Will. 


MARRIAGE  LAW. 

Husband  and  Wife — ^Husband  not  of  Age 
at  Time  of  Solemnization  of  M!ar- 
riage — Action  by  Parent  to  Annul — 
Conflict  of  Laws — Lex  Fori — Con- 
sent of  Parents:  Agnew  et  al.  y. 
Gober  et  al.,  237. 

MASTER  AND  SERVANT. 
See  Negligence. 


588  MEDICAL   PRAClTriONEK — PAUTNKRSHIP. 

MEDICAL  PRACTITIONER. 


Qualification  —  Registration  —  False 
Certificate  —  Resolution  of  Medical 
Board  to  Cancel  Registration — An- 
peal :  In  re  Ira  Everett  Dyas,  545. 

MISREPRESENTATION. 
See  Mortgage. 

MORTGAGE. 

1.  Deed — ^Fiduciary      Relationship — ^Un- 

due Influence — Pressure — I'klisrenre- 
sentation — Improvident  Contract — 
Voluntary  Gift — Insanity  of  Donee 
— ^Promissory  Notes:  McGaffigan  et 
al.  V.  Ferguson  et  al.,  1(^. 

2.  Redemption — Notice   of   Sale — ^Tender 

— ^Money  Paid  into  Court  —  Refer- 
ence— Except  ioDB  —  Interest--Con- 
dition  Attached  to  Tender — Costs: 
McKenzie  v.  McLeod,  172. 

6w  Ejectment  Action  —  Judgment — Pos- 
session— ^Efacecution — Costs :  In  re 
James  Idng,  494. 

MUNICIPAL   LAW. 

1.  Water  Supply— Rate  —  School  Build- 

ing :  Montreal  Water  and  Power  Co. 
y.  School  Commissioners  of  St. 
Henri,  385. 

2.  By-law  Prohibiting  Sale  of  Intoxicat- 

ing Liquor — Validity:  Collector  of 
Provincial  Revenue  v.  Brown,  551. 

See  Compensation  Act. 

N. 
NEGLIGENCE. 

1.  Workman  —  Dangerous  Machinery — 

Liability  of  Employer — New  Trial: 
Baker  v.  Canadian  Rubber  Co.,  141. 

2.  Collision     on     Highway  —  Improper 

Driving — Horse  Killed  —  Contribu- 
tory Negligence:  Lelacheur  v.  Man- 
uel, 150. 

3.  Injury    to    Child — Damages  —  Action 

by  Parent — Independent  Contractor: 
Ware  v.  Dominion  Express  Co.,  224. 

4.  Injury  to  Workman — ^Pure  Accident: 

Calv6  y.  Northern  Industrial  Co., 
226. 

5.  Workman  —  Injury  —  Subsidence  of 

Soil — Inevitable  Accident:  Sangallo 
V.  Laurin  et  al.j  230. 


6.  Railway   —  Injury  to   Brakesman — 

Liability   of   Company:      Robert   v. 
Beique,  231. 

7.  Seaman — Unseaworthy  Vessd  —  Loss 

of  Life — Damages:  Grenier  v.  Con- 
nolly, 232. 

g.  Employee  in  Mine — ^Master  and  Ser- 
vant— Liability:  Eustis  Mining  Co., 
▼.  Bean,  257. 

9.  Government  Railway  —  Negligence — 
"Public  Work"  —  Liability  of 
Grown:   Rex  y.  LafranQois;  268. 

See  Common  Carrier. 
"    Railways. 

NEWSPAPER. 

Title  of  Comic  Supplement  of  News- 
paper as  Trade-mark;  New  York 
Herald  Co.  v.  OtUwa  Electric  Co.. 
Ltd.,  265. 

NEW  TRIAL. 

See  Appeal. 
"    Land. 
"    Negligence. 
"    Practice. 

NOTICE   OF  SALE. 

See  Mortgage. 

NUISANCE. 

See  Practice. 

P. 

PARENT  AND  CHILD. 

Guardianship  —  Family  Arrangement 
— Public  Policy:  Chisholm  v.  Chi»- 
holm,  71. 


See  Marriage  Law. 
Negligence. 


« 


PARTIES. 


See  Contract. 
"    Pleading. 


PARTITION. 


See  Land. 


PARTNERSHIP. 

■ 

1.  Dealings  outside  of  Partnership  Busi- 
ness —  Promissory  Notes  —  Rati- 
fication: Rattenbury  v.  Carter  et 
al.,  140. 


PATENT  OF   INVENTION — PUBLIC  POLICY. 
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2.  Action  for  Dissolutioii  —  Reoeivei 

Subsequent  Motion  for  Appointment 
of  Receiver  in  English  Conrt  — 
Gomity  of  Ck>urt8:  Hall  y.  Antro- 
bns  et  al.«  515. 

3.  PromiBsory  Notes  of  Firm — ^Insolvency 

—  Dividend  —  Evidence :  Hociielaga 
Bank  v**  Richard.  575. 

4.  Insolvency — ^Receiver — Assets — Distri- 

bntion  —  Notice  to  Creditors :  Irvine 
v.  Hervey  et  al.,  578. 

See  Bills  and  Notes. 
"    Bzecutors  and  Administratora. 

PATENT   OP    INVENTION. 

1.  Fireproofing  Device — ^Process — Assign- 
ment —  Principal  and  Agent  — 
Validity  of  Patents  —  Warranty: 
Electric  Fire  Proofing  Go.  v.  Elec- 
tric Fire  Proofing  Co.  of  Canada  et 
al.,  206. 

ST  Infringemenit — Novelty — Specification — 
Injunction  —  Account  —  Dama<>^s: 
Eastern  Hat  and  Cap  Co.  v.  Walms- 
ley.  538. 

PASSENGER'S  LUGGAGE. 
See  Railways. 

PLEADING. 

1.  Demurrer — ^Multifariousness — Conveni- 

ence of  Parties:  Cummings  v.  Gib- 
son et  al..  170. 

2.  Necessity  for  Allegation  in   Bill  that 

Contract  was  in  writing — Demurrer: 
Mutdi  V.  MofTaC  et  al..  491. 

3.  Defence  —  False  Allegations — Striking 

Out  —  Costs  —  Practice :  Dominion 
Coal  Co.  V.  Burchell.  4©3. 

POSSESSION. 
See  Contract. 


See  Will. 


POWER. 


PRACTICE. 


1.  Interrogatories — ^Answer — Irrelevancy 

—  Exceptions:  Golden  et  al  v.  Mc- 
Oivery  et  al.,  8&. 

2.  Verdict  Contrary  to  Evidence  —  New 

Trial:   Windsor  v.  Simmons  et  al.. 
189. 


8.  Evidence  —  Commission  to  Examine 
Witnesses — ESnlargement  of  Time  for 
Return  —  Winding-up  Act:  Re  Port 
Hood  Coal  Co..  377. 

4.  Judgment  by  Default — Application  to 

Sign  Judgment  after  Appearance: 
Hobrecker  v.   Sanders,  500. 

5.  Writ  of  Summons — Untrue  Address  of 

Plaintiff  —  Setting  Aside  Writ  — 
Staying  Proceedings  until  True  Ad- 
dress Furnished :  Sam  Chak  v.  Camp- 
bell. 540. 

6.  Place  of  Trial — Witnesses — ^Affidavit- 

Change  of  Venue  —  Refusal  — 
Costs :  R.  C.  E.  Corporation  v.  Mac- 
phersNMi.  542. 

7.  Action   for   Nuisance — Obstruction   of 

Access  —  Striking  out  Defendant: 
Coulstring  v.  Nova  Scotia  Telephone 
Co.,  556. 


See  Appeal. 

"    Canada  Temperance  Act. 
"     Criminal  Law. 
"    Pleading. 

Sunday  Observance. 


11 


PREMIUM. 

See  Insurance. 

PRESCRIPTION. 

See  Trespass. 

PRINCIPAL  AND  AGENT. 

See  Company  Law. 
"     Contract. 
"     Insurance. 
"    Patent  of  Invention. 

PROMISSORY    NOTES. 

See  Bills  and  Notes. 

PROOFS  OF  LOSS. 
See  Insurance. 

PROXY. 
See  Company  Law. 

PUBLIC  HEALTH. 

C.  S.  N.  B.  1903,  c.  53— Notice  to  Re- 
move Offensive  Material  —  Mis- 
description of  Premises — ^Jurisdiction 
of  Magistrate:  Rex  v.  Kay,  Ex  p. 
Allen.  459. 

PUBLIC  POLICY. 
See  Parent  and  Child. 
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QUI   TAH   ACllON — ^SALE  OF  Q<>OD». 


Q. 
QUI  TAM  ACTION. 

See  Sunday  Observance. 

R. 
RAILWAYS. 

1.  Government  Railway  Act,  R.  S.  1006, 

sees.  22,  23  —  Fences  —  Person 
Injured  on  Adjoining  Land  —  Negli- 
gence —  Liability  of  Crown:  Viser 
T.  The  King,  S8. 

2.  Government   Railway — Iniory   to   the 

Person  —  Negligence  —  Sec.  20 
(c)  of  The  Exchequer  Court  Act, 
R.  S.  (1906)  c.  140— Liability  of 
Crown  —  Widow's  Right  of  Action : 
The  King  v.  Armstrong,  182. 


3.  Brakeman  Injured — Negligence  of  Com- 
iny  —  Liability:  Robert  v.  Beique, 


pai 


4.  Oovemment  Railway  —  N«gllgence  — 

"Public  Work"— Liability  of  Crown : 
Rex  V.  Lefrancois*  268. 

5.  Passenger's   Luggage— Loss — Liability 

of  Company  for  Unchecked  Goods — 
Negligence  of  Conductor  —  English 
Law  Discussed:  Great  Northern  Ry. 
Co.  V,  Fainer,  310. 

6.  Street  Railway — ^Accident  to  Pedestrian 

—  Undue  Speed  —  Negligence  — 
Damages:  Poisson  v.  Sherbrooke 
Street  Ry.  Co.,  388. 

7.  Negligence — Fire  Set  by  Sparks  from 

Smoke-stack  —  Evidence  —  Burden 
of  Proof:  Chamberlin  v.  The  King. 
441. 

8.  Government  Railway — ^Negligence — ^In- 
jury  to  Passenger  Alighting  —  Dam- 
ages: Colpitts  V.  The  King,  446. 


See  Banks  and  Banking. 
Negligence. 


•< 


RATIFICATION. 
See  Bills  and  Notes. 

REASONABLE  CAUSE. 
See  False  Arrest 

RECEIVER. 
See  Partnership. 


REDEMPTION. 

See  Mortgage. 

REGISTRATION. 

See  Medical  Practitioner. 

REGISTRATION  OF  LANDS. 

See  Debtor  and  Creditor. 

RESCISSION. 

See  Company  Law. 
"    Sale  of  Goods. 

RESIUATION. 

See  Landlord  and  Tenant. 

RETRAXIT. 

See  Appeal 

RIGHT  OF  WAY. 

See  Trespass. 

RIPARIAN    RIGHTS. 

See  Rivers  and  Streams. 

RIVERS  AND  STREAMS. 

Riparian  Rights  —  Crown  Grant — **  Bed 
of  River"— Non-tidal  Waters— '"Up 
to  the  Water  "—Art.  400  C.  C.  L.  Cf. 
—  Boundary  Action:  Qiauret  y. 
Pilon.  234. 


ROYALTY. 


See  Contract 


S. 


SALE  OF   GOODS. 

1.  Breach  of  Contract  —  Manufactured 

Lumber  —  Damages:  Curran  ▼. 
O'Leary,  80. 

2.  Undisclosed  Principal — Implied  Wai^ 

ranty  of  Quality:  Windsor  v.  Sim- 
mons, et  al.,  1^. 

3.  Parties  to  Contract— Bill  of  Lading- 

Delivery  —  Possession:  Sapery  v. 
Simon,  143. 

4.  Collection  of  Stamps  —  Contract  — 

Breach — ^Action  —  Plea  of  Goods 
without  Vendee's  Fault:  Laurin  v. 
Ginn.  336. 

5.  Horse — Hidden  Defect  —  Myosis  — 

Rescission  —  Commercial  Transac- 
tion: Jacobs  V.  Gentlemen  of  the 
Seminary,  067. 


SALE  OF  LANDS — ^TENDER. 
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SALE  OP  LANDS. 
See  Debtor  and  Creditor. 

SCHOOLS. 
See  Municipal  Law. 

SEAMEN. 
See  Negligence. 

SENTENCE. 
See  Criminal  Law. 

SHAREHOLDERS. 

Fraud  on  Shareholders  by  Directors  of 
Insolvent  Bank:  Stavert  et  al.  ▼. 
Lovitt  et  al..  83. 

SHARES. 

See  Company  Law. 
"     Trade  Union. 

SHERIFF. 
See  Debtor  and  Creditor. 

SHIPPING. 

L  Supplies — ^Arrest  of  Ship  for  Value — 
Lien  —  "  Last  Voyage  "—Art.  2383 
C.  C  L.  C. — Construction — Charter- 
party  :  luTemess  Railway  &  Coal 
Co.  V.  Jones,  1. 

Z  Collision  —  Negligence  —  Reasonable 
Care  and  Skill  —  Damages:  Ship 
-  Havana  "  v.  Ship  "  Presoott/'  219. 

3.  Collision — Report  of  Registrar  and  Mer^ 
chants — ^Assessment  of  Damages  — 
Demurrage :  Magdalen  Islands 
Steamship  Co.  Ltd.  y.  Ship  **  Diana." 
530. 

i.    Repairs — ^Advances — ^Attaching   Credi- 
tors —  Priority  —  Equitable  Lien 
Notice  —  GeneNil  Average  —  Ad- 
juster's Commission:  Halifax  Grav- 
ing D\ock  Co.  V.  Magliulo,  553. 

SOLICITOR  AND   CLIENT. 

Moneys  in  Solicitor's  Hands  for  Specific 
Purpose — ^Agreement  to  Applv  Same 
to  Solicitor's  Costs:  iSx  narte  K^er- 
stead,  In  re  Robertson,  3W. 

SPECIFICATION. 
See  Patent  for  Invention. 


SPECIFIC  PERFORMANCE. 

See  Contract. 

STATED  CASE. 

See  Criminal  Law. 

STATUTE   OF   FRAUDS. 

See  Contract. 

STATUTE5S.      CONSTRUCTION    OF. 

See  Canada  Temperance  Act. 
"    Liquor   License  Act. 
**    Sunday  Observance. 
"    Winding-up. 

STATING  PROCEEDINGS. 

See  Practice. 

STOCK. 

See  Company  Law. 

STREET  RAILWAY. 

See  Railways. 

SUBROGATION. 

See  Winding-up. 

SUBSTITUTION. 

See  Will. 

SUCCESSION  DUTY. 

See  Will. 

SUMMONS. 

See  Liquor  License  Act. 

SUNDAY  OBSERVANCE. 

VioIati<Mi  of  Act  —  Selling  Goods  — 
Validity  of  Provincial  Legislation  — 
Dominion  Act — Qui  Tam  Action — 
Practice:   Couture  v.   Panos,  526. 

T. 

TENANT  FOR  YEARS. 

Easement  by  Prescription  where  Owner 
of  Dominant  Tenement  a  Tenant  for 
Years:  McKinnon  v.  dark.  102. 

TENDEJR. 

Moneys  Due  upon  Mortgage — ^RedemptioD 
—  Condition  Attached  to  Tender — 
Interest:  McKenzie  v.  McLeod,  172. 


S»2 


THKFT — WAlVEtt. 


THEFT. 
See  Criminal  Law. 

TITUS   TO   LAND. 

See  Land. 
"     See  Landlord  and  Tenant. 

TORT. 

■ 

See  Crown. 
"     Negligence. 
"     Railways. 
**     Trespass. 
"     Trover. 

TRAL'E-MARK. 

Infringement  —  Validity  —  Comic  Sec 
tion  of  Newspaper  —  Sale  in  Oan* 
ada  without  Copyright  —  Effect  on 
a  Subsequently  Registered  lYade- 
mark  Consisting  of  Title  of  Comic 
Supplement:  New  York  Herald  Co. 
V.  Ottawa  Citizen  Co.  Ltd.,  265. 


TRADE  UNION.        ' 

Resolution  —  Illegality  —  Shares  — 
Distribution  —  Members  in  Good 
Standing:  Boiteau  v.  Ethier  et  al., 
449. 

TRESPASS. 

1.  Right  of   Way— Lost   Grant— User^ 

Owner  of  Dominant  Tenement  for 
Tears  —  Demurrer:  McKinnon  v. 
Clark,   1Q2. 

2.  Cutting   Trees — License   —   Deed   — 

Construction:  Columbus  Fish  and 
Game  Club  v.  W.  C.  Edwards  Co., 
Ltd.,  247. 

3.  Land — Right  of  Way — Prescription — 

Lost  Grant  —  Permissive  Use  — 
Evidence :  Smith  v.  McGillivray,  561. 

And  see  Trover. 


TROVER. 

1.  Hay  Out  from  Farm — Conversion  — 

Deed  —  Consideration — Failure  of — 
Maintenance  of  Grantor — Evidence: 
Donald  v.  Fulton,  54. 

2.  Seaweed— Verdict  for  Plaintiff— Coats 

in  Discretion  of  Judge  —  Certificate 
where  Damages  Recovered  Below 
Certain  Amount:  McLean  v.  Ings, 
475. 


TRUSTS  AND  TRUSTEES. 


See  Executors  and  Administrators. 
'*    Mortgage. 
"    WUl. 


U. 


UNDISCLOSED  PRINCIPAL. 
See  Sale  of  Goods. 


UNDUE  INFLUENCE. 

Deed  —  Fiduciary  Relationship— Pres- 
sure— ^Misrepresentation  —  Improvi- 
dent Contract:  McGaffigan  et  al.  v. 
Ferguson  et  al.,  106. 


USER. 


See  Trespass. 


USUFRUCTUARY. 


See  Company  Law. 
"    Will. 


V. 
VENUE. 


See  Practice. 


VERDICT. 


1.  Contrary    to    Evidence — ^New    Trial: 

Windsor   v.    Simmons  et   al.,   139. 

2.  Chai^ge  to  Jury — Verdict  Contrary  to 

Evidence  —  New  Trial :  Rattenbnry 
V.  Carter  et  al.,  149.  » 

3.  Setting   Aside    Verdict:       Payson   v. 

Equity  Fire  Ins.  Co.,  186. 

See  Landlord  and  Tenant 
"    Trover. 


VOLUNTARY  GIFT. 
See  Mortgage. 

W. 


WAIVER. 


See  Insurance. 


WAGES — WORDS  AND  TEKM.S. 
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WAQES. 


See  Winding-up. 


WARRANTY. 

Breach  of  Warranty  in  Life  Insurance 
Contract:  Seery  et  al.  v.  Federal 
Life  AsBumnce  Go.  of  Canada,  408. 


(4 


See  Landlord  and  Tenant. 
Patent  of  Invention. 


WAY. 


Private  Way — Easement — Right  to  Erect 
Fire  Eiscape:  Meigben  v.  Pacand, 
202. 

See    Highwaya 
**     Trespass. 

WIDOW. 

Widow's  Independent  Right  of  Action 
nnder  Art  1056  of  the  Quebec  Civil 
Code:  The  King  v.  Armstrong,  182. 

See  Railways. 
"     Win. 

WILL. 

1.  Fund  for  Payment  of  Legacies — ^Life 

Inanrance — •Re-ai>pointment  —  Elec- 
tion —  (General  Estate:  Boyne  v. 
Boyne,  S4. 

2.  Construction — Investment  Securities — 

Legacy — Interest  Accruing  from  In- 
vestment Funds — Residuary  Bequest 
— Profits  Arising  from  Sale  of  Right 
to  Subscribe  Fresh  Shares  —  Right 
thereto  as  between  Life  and  Residu- 
ary Legatees — **  Capital  " — ^Accumu- 
lated Profits  —  Succession  Duty — 
Commission:  In  re  Estate  Jairus 
Hart,  98. 

3.  Legislative  Amendment — Private   Bill 

— Executors:  McOarvey  v.  McNally, 

4.  Construction — Widow  as  Usufructuary 

— Substitution  —  D«»ed  —  Validity : 
Whelan  v.  Whelan.  et  al..  453. 

5.  Construction  —  Fund  for   Heirs  — 

Period  of  Distribution — ^Determina- 
tion of  Class — Discretion  of  Trus- 
tees :  Earle  v.  Lawton,  472. 


6.  Construction  —  Executors — ^Action  for 

Account :  Evitte  v.  Smith.  497. 

7.  Construction  —  Power  of  Sale — ^Trust 

— EiXecutor — Costs:   In  re  G.  T.  N. 
Miller.  501. 

&  Gift  to  Class— Determination  of  Class 
—  Period  of  Division  —  Income  — 
Maintenance  Clause  —  Discretion  of 
Trustee:  Earle  v.  Lawton.  502. 


See  Land. 


WINDING-UP. 


1.  Winding-up  of  Company — Validity  of 

Debentures — Lien  on  Land  —  Statu- 
tory Requirements — Two-thirds  Vote 
—Proxies  —  Validity  of  By-law— 
Bon&  Fide  Purchaser  of  Debentures 
— Notice  of  Informality — Right  of 
Creditors  to  Dispute  Validity  of  De- 
bentures— ^Estoppel :  In  re  Winding- 
up  Act  and  Summerside  Electric  Co.. 
Ltd.,  129. 

2.  Debtor  and  Creditor  —  Company  — 

Winding-up  —  Status  of  Creditor — 
Demand  —  Proceedings  dehors  the 
Statute — Similarity  of  English  and 
Quebec  Law :  Moore  Carpet  Co.,  Ltd. 
V.  Mitchell.  248. 

3.  Evidence  —  Enlargement  of  Time  to 

Examine  Witnesses  under  Commis- 
sion— Winding-up  Proceedings:  Re 
Port  Hood  Coal  Co.,  377. 

4.  Company  —  Mining  —  Wages  —  Lien 

— Priority  —  Subrogatiixi :  Eastern 
Trust  Co.  V.  Boston-Richardson 
Mining  Co.,  558. 

5.  Foreign  Company — ^Winding-up  Order 

— Jurisdiction  of  Superior  Court  of 
Quebec:  Scott  v.  Hyde,  573. 

See  Banks  and  Banking. 
"     Company  Law. 


WORDS  AND  TERMS. 

"Accumulated  Profits:"  See  In  re  Es- 
tate of  Jairus  Hart,  93. 

"Bed  of  River:"  See  Chauret  v.  Pilon, 
234. 


i« 


Buildings  and  Erections:'*  See  Sleeth 
et  al.  V.  City  of  St  John,  391. 


"Capital:"  See  In  re  Estate  of  Jairus 
Hart,  93. 


594  WORKMAN — WBIT  OF  SUMMONS. 

» 

"Last  Voyage:"  See  Inverness  Railway       "Up    to   the   Water:"    See   Chauret    v. 
and  Goal  Co.  ▼.  Jones,  1.  Pilon,  2M. 

"Non-tidaJ    Waters:"    See    Chauret    v.  WORKMAN. 

See  Negligence. 
"  Public  Work :"  See  Rex  v.  Lefrangoia,  "     Railways. 

2^  WRIT  OF  SUMMONS. 

"  Trial :"  See  Rex  ▼.  Ead,  846.  See  Practice.^ 


i 
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